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PREFACE. 


It  ^was  deemed  advisable  by  the  Court  tliat  the  work  of 
the  Second  Division  -should  be  completed  in  this  volume. 
This  could  not  be  done  in  the  ordinary  way  of  reporting 
without  n^iaking  the  volume  a  very  bulky  one. 

It    was,  therefore,  determined   to   omit   the   abstracts  of 
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State  of  New  Yoek, 

(Second  Division) 

COMMBNCING   MAY  81,    1882. 


The  People  ex  rel.  Aabon  B.  Gabdenieb,  Kespondent,  v. 
The  Board  of  Supeevisoes  of  the  County  of  Columbia, 
Appellant. 

The  duty  of  prosecution  for  criminal  offenses  committed  in  a  county 
devolves  upon  its  district  attorney,  and  as  incidental  thereto,  he  has 
the  power  to  do  that  which  is  essential  to  such  prosecution.  (1  R.  8. 
383,  §  89.) 

All  expenses  necessarily  incurred  by  said  officer  in  the  performance  of 
such  duty,  or  the  exercise  of  the  power  are  a  county  charge.  (1  R.  8. 
885,  §  8.) 

The  duty  embraces  whatever  is  essential  to  bring  a  criminal  to  trial,  as 
well  as  the  proceedings  on  trial;  and  so,  if  he  is  in  a  foreign  jurisdic- 
tion, it  includes  efforts  to  effect  his  arrest  and  custody  for  the  purposes 
of  extradition,  in  order  that  he  may  be  brought  within  the  jurisdiction 
of  the  court. 

It  is  not  essential  to  such  arrest  and  custody  that  extradition  proceedings 
should  first  have  been  instituted. 

A  claim  of  a  district  attorney  for  expenses  necessarily  incurred  by  him  in 
procuring  such  an  arrest  and  imprisonment  is  not  within  the  prohibition 
of  the  Penal  Code  (§  51),  which  makes  it  a  misdemeanor  for  an  officer 
of  the  state  to  ask  or  receive  compensation  for  expenses  incurred  in 
procuring  the  extradition  of  a  fugitive  from  justice. 

One  C  having  been  indicted  in  Columbia  county  for  forgery,  fled  to 
Canada.    The  relator,  who  was  district  attorney  of  that  county,  went  to 
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Canada,  instituted  proceedings  and  procured  the  arrest  and  imprison- 
ment of  G.  until,  through  extradition  proceedings  instituted  by  him, 
he  procured  the  return  of  the  prisoner  to  said  county.  The  board  of 
supervisors  of  said  county  refused  to  audit,  allow  and  provide  for  the 
payment  of  the  relator's  necessary  expenses  in  Canada  for  the  purposes 
specified.  In  proceedings  by  mandamus  to  compel  such  audit,  etc., 
held,  that  the  said  expenses  were  a  proper  county  charge;  and  that  the 
relator  was  entitled  to  the  writ. 
Reported  below,  56  Hun,  17. 

(Argued  December  21,  1893;  decided  May  31,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an 
order  made  February  4,  1890,  which  reversed  a  judgment  in 
favor  of  plaintiff,  sustaining  a  demurrer  to  an  alternative  writ 
of  mandamus  and  directed  that  a  peremptory  writ  issue. 

It  appeared  that  John  H.  W,  Cadby,  who  was  indicted  in 
Columbia  county  in  April,  1886,  for  the  offense  of  forgery, 
had  before  then  fled  from  the  county  to  the  dominion  of 
Canada ;  that  the  relator,  who  was  district  attorney  of  that 
county,  having  learned  that  Cadby  was  at  Hamilton,  in  the 
province  of  Ontario,  went  there  in  March,  1886,  for  the  pur- 
pose of  instituting  proceedings  in  the  courts  of  that  dominion 
to  secure  his  appreliension.  Math  a  view  to  extradition.  The 
l^lator  had  with  him  a  warrant  against  Cadby,  issued  by  a 
police  justice  of  the  city  of  Hudson,  and  proceedings  were 
taken  at  Hamilton  for  his  arrest,  but  before  it  was  accom- 
plished he  fled  from  there  to  the  city  of  Halifax,  in  the 
province  of  Nova  Scotia,  to  which  place  the  relator  pursued 
him  and  there  caused  his  arrest,  with  a  view  to  have  him 
taken  to  Hamilton,  before  the  magistrate  there,  who  issued 
the  warrant.  But  that  such  purpose  was  interrupted  by  his 
discharge  from  custody  by  means  of  a  writ  of  habeas  corpus 
in  the  province  of  New  Brunswick,  where  new  proceedings 
were  necessarily  instituted  for  his  arrest  and  custody,  and 
they  resulted  in  his  imprisonment  there  foy  sucli  purpose  and 
were  sustained  on  review  taken  and  had  in  the  latter  province. 
Afterwards  the  relator,  as  sucli  district  attorney,  made  through 
the  governor  of  the  state  of  New  York  application  to  the 
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executive  department  of  the  United  States  for  extradition  of 
Cadby,  pursuant  to  the  treaty  of  1842,  between  the  United 
States  and  Great  Britain.  And  upon  the  requisition  of  the 
governor  such  proceedings  were  taken  by  the  executire 
department  of  the  United  States  that  Cadby  was  removed 
from  the  dominion  of  Canada  to  the  jail  of  Columbia  county. 
The  purpose  of  this  proceeding  was  to  require  the  board  of 
supervisors  of  that  county  to  pass  upon,  audit,  allow  and  pro- 
vide for  the  payment  as  a  county  charge  of  the  relator's  claim, 
or  BO  much  of  it  as  should  be  found  due  him  for  the  expenses 
incurred  and  paid  by  him  for  the  purpose  before  mentioned 
in  Canada,  including  his  necessary  expenses  incurred  and  paid 
by  him  while  so  engaged  there,  it  appearing  that  such  board 
had  refused  to  audit  or  allow  his  bill  for  such  expenses  or  any 
portion  of  it. 
Further  facts  are  stated  in  the  opinion. 

Zevi  F,  Longley  for  appellant. 

Albert  Hoysradt  for  respondent.    , 

Bbadley,  J.  The  matters  stated  in  the  alternative  writ,  so 
far  as  they  purport  to  be  of  fact,  must,  for  the  purpose  of 
this  review,  be  taken  as  true.  The  question  is  whether  or  not 
his  official  relation  to  Columbia  county  of  district  attorney 
enabled  the  relator  legitimately  to  charge  the  county  with 
expenses  incurred  and  paid  by  him  in  the  dominion  of 
Canada  in  the  proceedings  taken  there,  with  a  view  to  extra- 
dition of  the  person  who  had  committed  an  extraditable 
offense  in  such  county  and  fled  to  that  dominion.  The 
expenses  in  question  were  for  that  purpose  wholly  incurred 
prior  to  the  time  of  making  application  through  the  governor 
to  the  president  of  the  United  States  with  a  view  to  such  pro- 
ceedings, pursuant,  to  the  treaty  with  Great  Britain,  as  were 
necessary  to  place  the  fugitive  from  justice  within  the  juris- 
diction of  the  courts  of  the  county  in  whicli  the  crime  had 
been  committed.     Proceedings  taken  and  had  for  that  pur- 


4  People  ex  bbl.  Gabdenieb  v.  Supebvisoes.     [May, 

Opinion  of  the  Court,  per  Bradley,  J. 

pose  would  necessarily  be  attended  with  some  expense.  This, 
as  between  the  contracting  parties  to  the  treaty,  would  hare 
to  be  assumed  by  the  one  seeking  the  mandate,  as  appears  by 
the  provision  of  the  treaty  of  1842,  that  "  the  expense  of  such 
apprehension  and  delivery  sliall  be  borne  and  defrayed  by  the 
party  who  makes  the  requisition  and  receives  the  fugitive.'* 
Such  party  in  this  instance  was  the  United  States.  It  is 
unnecessary  to  refer  specifically  to  the  regulations  on  the 
subject  of  extradition.  The  application  for  such  purpose  is 
from  the  district  attorney  of  the  county  in  which  the  offense 
has  been  committed  to  the  governor  of  the  state,  and  by  the 
governor  to  the  president.  And  pursuant  to  the  regulations 
of  the  executive  department  of  the  state,  it  must  appear  by 
the  application  of  the  district  attorney  that  he  is  willing  that 
such  expense  be  a  charge  on  his  county. 

The  expenses  referred  to  in  the  treaty  and  in  the  regula- 
tions are  those  which  are  incurred  after  application  for 
requisition  is  made  and  attend  the  process  of  extradition 
thereupon  had  of  the  fugitive.  Those  do  not  include  the 
expenses  constituting  the  relator's  biU,  which  embraces  only 
those  incurred  by  him  Drier  and  with  a  view  to  such  applica- 
tion and  its  result. 

The  question  here,  therefore,  relates  to  his  powers  in  his 
official  relation  to  his  county  in  respect  to  the  prosecution  of 
those  charged  with  the  commission  of  crime  there.  The 
theory  adopted  by  the  statute  of  this  state  is  that  criminal 
offenders  be  tried  in  the  county  where  the  crime  is  committed, 
and  that  the  expense  of  the  prosecution  be  borne  by  the 
county.  And  it  is  also  provided  that  "it  shall  be  the 
duty  of  every  district  attorney  to  attend  the  courts  of  Oyer 
and  Terminer  and  Jail  Dehvery  and  General  Sessions,  to  be 
held  from  time  to  time,  in  the  county  for  which  he  shall  have 
been  appointed '  and  to  conduct  all  prosecutions  for  crimes 
and  offenses  cognizable  in  such  courts.''  (1  E.  S.  383,  §  89.} 
It  thus  appears  that  the  duty  of  prosecution  for  criminal 
offenses  committed  in  his  county  is  devolved  upon  the  district 
attorney.     And  in  respect  to  the  expense  incurred  by  county 
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oiBcers  it  is  provided  that  "the  following  shall  be  deemed 
oonnty  charges : " 

(2)  All  expenses  necessarily  incurred  by  the  district  attor- 
ney in  criminal  cases  arising  within  the  county. 

(9)  "The  moneys  necessarily  expended  by  any  county 
officer  in  executing  the  duties  of  his  office  in  cases  in  which 
no  speciiic  compensation  for  such  services  is  provided  by  law." 

(15)  "  The  contingent  expenses  necessarily  incurred  for  the 
use  and  benefit  of  a  county."     (1  E.  S.  385,  §  3.) 

This  statute  charges  upon  a  county  the  expenses  and  those 
only  which  are  legitimately  incurred  for  purposes  within  the 
powers  or  duties  of  those  who  have  some  official  or  repre- 
sentative relation  to  it. 

The  district  attorney  is  a  county  officer  and  has  been  such 
since  1818.  (Ch.  383.)  Prior  to  that  time  and  from  1796 
(Ch.  8),  as  assistant  attorneys-general  and  as  district  attorneys 
(L.  1801,  ch.  146),  they  were  appointed  for  districts.  And 
their  duties  were  defined  in  their  relation  to  the  districts  sub- 
stantially as  they  were  and  have  been  to  the  counties  for 
which  they  were  appointed  and  later  have  been  elected.  The 
fact  that  the  office  has  become  a  constitutional  one  (Art.  10, 
§  1),  adds  nothing  to  the  nature  and  extent  of  the  powers  of 
district  attorney.  The  responsibility  is  upon  him  to  conduct 
all  prosecutions  for  crimes  triable  in  his  county.  It  may  be 
assumed  that  he  was  charged  with  the  duty  of  prosecuting 
Cadby,  who  had  committed  a  crime  there\  And  for  that 
purpose  it  would  seem  that  unless  the  performance  of  that 
duty  is  restricted  by  some  other  statute  it  was,  by  virtue  of 
that  before  mentioned,  within  his  power  to  do  that  which  was 
essential  to  such  prosecution ;  and  that  is  a  matter  necessarily 
to  a  great  extent  dependent  upon  his  judgment.  Tliis  is  so  as 
to  all  county  officers  in  respect  to  the  subject  to  which  their 
duties  relate.  They  take  as  incidental  to  them  such  powers 
as  may  be  deemed  necessary  to  the  proper  perforaiance  of 
their  official  duties.  {People  v.  Supervisors  of  Del.  Co.j  45 
IS.  Y.  196 ;  People  v.  Swperviaors  of  N&w  Tork^  32  id.  473 ; 


6  Pe*)ple  ex  eel.  Gardeniek  v.  Supervisoes.      [May, 

Opixiion  of  the  Court,  per  Bbadley,  J. 

Nea/ry  v.  Robinson^  98  id.  81 ;  Van  Hoevenhergh  v.  Has- 
hrouck^  45  Barb.  197.) 

The  offending  party  had  fled  from  Columbia  county,  beyond 
the  reach  of  any  process  the  district  attorney  could  issue,  and 
had  sought  refuge  in  the  country  where  his  pursuit  was  per- 
mitted, and  means  were  provided  by  international  treaty  for 
the  surrender  of  the  fugitive  to  the  authorities  of  the  state 
and  county  in  which  he  could  be  brought  to  trial.  The  dis- 
trict attorney  has  not  failed  to  take  proceedings  to  cause  the 
arrest  of  Cadby,  but  it  is  urged  that  it  was  not  within  his 
power  as  such  officer  to  go  into  Canada  for  the  purpose  and 
charge  the  county  with  the  expenses  by  him  in  that  manner 
incurred.  It  was  his  duty  to  conduct  prosecutions  for  crimes 
committed  in  his  county,  and  expenses  necessarily  incurred 
by  him  in  criminal  cases  arising  therein,  were  county  charges. 
This  duty  to  conduct  prosecutions  may  fairly  be  construed  to 
embrace  whatever  is  properly  essential  to  bring  a  criminal  to 
trial  as  well  as  the  proceedings  of  the  trial.  It  may  here  be 
assumed  that  he  acted  in  good  faith,  and  that  in  his  judgment 
it  was  necessary  to  the  successful  prosecution  of  Cadby  to 
proceed  with  the  diligence  and  as  he  did  to  effect  his  arrest 
and  custody  for  the  purposes  of  extradition.  It  was  not 
essential  to  such  arrest  and  custody  that  proceedings  should 
first  have  been  taken  under  the  treaty  by  requisition  and 
mandate.  The  purpose  was  by  such  preliminary  action  to 
subject  the  fugitive  to  the  process  of  extradition  to  foUow 
pursuant  to  the  treaty.  As  no  such  condition  precedent  was 
by  it  made  necessary  none  such  was  required  in  practice. 
(Spear  on  Extradition  [3d  ed.],  241 ;  1  Moore,  id.  §  235  ;  Irt 
re  Thomas^  12  Blatch.  370 ;  Castro  v.  Be  Uriarte^  16  Fed. 
Rep.  93  ;  In  re  Herres,  33  id.  165.) 

There  is  no  statute  in  terms  charging  the  district  attorney 
with  the  duty  of  going  from  the  state  to  seek  the  arrest  of  a 
fugitive  from  justice  who  has  committed  a  •crime  within  his 
county.  But  the  general  provisions  of  such  section  89  of  the 
Bevised  Statutes  may  fairly  be  construed  as  giving  that 
officer  the  power  to  do  that  which  may  be  reasonably  neces- 
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Bary  to  the  prosecution  of  persons  chargeable  with  criminal 
offenses  arising  and  triable  in  his  connty ;  and  for  that  pur- 
pose he  may  use  such  means  as  the  law  permits  to  bring  them 
within  the  jurisdiction  of  the  court.  The  presence  of  Cadby 
was  necessary  to  his  trial  for  the  felony  with  which  he  was 
charged.  The  way  was  open  by  force  of  the  treaty  to  his 
arrest  in  Canada  with  a  view  to  his  removal  into  such  juris- 
diction upon  the  proper  requisition  being  made.  It  is  true 
that  after  the  issue  of  the  mandate  he  may,  if  then  found, 
have  been  arrested  and  proceedings  had  to  subject  the  fugi- 
tive to  extradition,  but  certainly  the  execution  of  the  man- 
date for  that  purpose  was  rendered  effectual  by  his  previous 
arrest  and  custody,  and  in  the  judgment  of  the  district 
attorney  the  delay  which  would  have  been  occasioned  by  the 
requisite  proceedings  to  produce  its  issuance  may  have 
lessened  the  opportunity  to  extradite  the  person  charged 
with  the  oflEense,  who,  it  seems,  sought  to  escape  the  diligent 
efforts  for  his  commitment  that  were  made  for  that  purpose. 
While  these  are  considerations  which  do  not  go  to  the  question 
of  power  of  the  district  attorney,  tliey  do  relate  to  the  pro- 
priety of  the  exercise  of  such  as  he  did  in  that  respect,  and 
may  have  furnished  a  reason  for  not  requiring  as  a  prerequisite 
to  the  arrest  and  commitment,  the  requisition  and  proceedings 
founded  upon  it.  The  district  attorney  of  Columbia  county 
was  the  public  prosecutor  of  criminal  cases  arising  within  that 
county,  and  the  only  officer  charged  with  such  duty.  But  he 
had  no  official  relation  with  the  province  of  Canada  in  respect 
to  the  proceedings  taken  there;  such  relation  was  with  his 
county  only,  and  he  assumed  to  represent  it  in  incurring  the 
expenses  necessary  in  those  provinces  to  the  purpose  for 
which  he  went  there.  The  question  arises  whether  he,  as 
Buch  oflScer,  in  his  relation  to  the  county,  could  charge  it 
with  the  necessary  expense  of  the  means  employed  to  accom- 
plish such  purpose.  To  do  so  the  employment  of  sucli  means 
must  be  regarded  as  his  official  act,  and  his  personal  expenses 
must  likewise  have  been  incurred  in  pursuit  of  a  legitimate 
object  within  his  official  power.     All  of  those  expenses  arose 
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in  aid  of  the  prosecution  of  the  fugitive  and  to  bring  him  to 
trial  in  the  county  where  the  case  arose.  This  he  is  authorized 
by  the  statute  to  conduct,  and  by  it,  as  we  have  seen,  all 
expenses  necessarily  incurred  by  such  officer  in  criminal  cases 
arising  in  his  county  are  deemed  county  charges.  A  criminal 
case  arises  when  the  offense  is  committed,  and  duties  of  the 
district  attorney  prior  to  indictment  are  not  limited  to  issuing 
subpoenas  for  witnesses  and  attending  upon  the  grand  jury. 
The  whole  subject  of  inquiry  into  the  commission  of  crimes 
in  his  county  is  properly  within  the  official  duty  with  which 
he  is  charged.  And  when  he  is  advised  that  a  criminal  offense 
has  been  committed  there,  the  duty  to  prosecute  the  offender 
is  with  him,  and  it  is  within  his  power  to  use  such  means  as 
are  legitimate  and  necessary  for  the  purpose.  The  power 
weU  recognized  of  district  attorneys  is  to  incur  the  expense 
of  special  compensation  necessary  to  employ  the  service  of 
experts  to  prepare  themselves  by  investigation,  in  cases  requir- 
ing it,  to  testify  as  witnesses  upon  the  trials  of  persons  charged 
with  crimes.  This  is  in  aid  of  the  prosecution  of  the  alleged 
offender,  and  so  is  the  expense  incurred  for  the  purpose  of 
having  him  brought  within  the  jurisdiction  of  the  court  which 
can  take  cognizance  of  the  offense. 

It  is,  however,  urged  on  the  part  of  the  defendant  that  in 
cases  where  the  right  of  requisition  is  by  comity  recognized, 
claims  like  that  presented  by  the  relator  come  within  the  pro- 
hibition of  the  statute  which  provides  that  "  an  officer  of  this 
state  who  asks  or  recjeives  any  fee  or  compensation  of  any 
kind  for  any  service  rendered,  or  expense  incurred  in  pro- 
curing from  the  governor  of  this  state  a  demand  upon  the 
executive  authority  of  a  state  or  territory  of  the  United 
States,  or  of  any  foreign  government,  for  the  surrender  of 
any  fugitive  from  justice,  or  for  any  service  rendered  or 
expense  incurred  in  procuring  the  surrender  of  such  fugitive, 
or  of  conveying  him  to  this  state,  or  for  detaining  him  therein 
except  upon  an  employment  by  the  governor  of  this  state,  is 
guilty  of  a  misdemeanor."  (Penal  Code,  §  51.)  The  purpose 
of  this  statute  evidently  was  to  prevent  abuses  by  officers  of 
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the  state  in  seeking  requisitions  from  the  governor  and  in 
extradition^  proceedings  instituted  by  it.  And  so  far  as  relates 
to  procuring  from  the  governor  a  demand  upon  other  execu- 
tive authority  for  the  surrender  of  fugitives  from  justice,  it 
legitimately  has  reference  only  to  interstate  extradition,  as 
the  governor  can  have  no  power  under  an  international  treaty 
to  make  demand  upon  a  foreign  government  for  the  surrender 
of  such  fugitive.  Such  treaty  is  necessary  between  the 
United  States  and  the  other  government  (U.  S.  Const,  art.  2, 
§  2,  sub.  2),  as  no  state  of  the  Union  has  any  power  to  enter 
into  it  as  a  contracting  party.  (Id.  art.  1,  §  10.)  And  any 
statute  of  the  state  which  should  purport  to  invest  its  gov- 
ernor with  power  to  control  the  surrender  of  fugitives  from 
foreign  countries  with  which  such  treaty  existed  would  for 
the  purpose  be  ineflfectual.  {People  ex  rel.  Barlow  v.  Curtisy 
50  N.  Y.  321 ;   United  States  v.  RaicscJtsr,  119  U.  S.  407.) 

The  expenses  in  question  could  not  have  been  incurred  in 
proceedings  founded  on  demand  of  the  governor  upon  any 
other  executive  power  or  authority,  nor  were  they  in  fact 
incurred  in  any  proceeding  instituted  by  requisition  through 
which  only  the  fugitive  could  be  surrendered  and  conveyed 
to  this  state  for  detention  therein,  but  were  incurred  before 
then  and  in  contemplation  of  it.  And,  therefore,  the  action 
of  the  district  attorney  and  the  expenses  so  incurred  by  him 
do  not  necessarily  come  within  the  abuses  which  this  section 
of  the  Penal  Code  was  intended  to  prevent.  By  an  early 
statute,  provision  was  made  for  tlie  payment  by  the  state  of 
the  expenses  of  extradition  proceedings  founded  upon  the 
demand  of  the  governor.  (2  R.  S.  748,  §  45.)  And  by  the 
Code  of  Criminal  Procedure,  as  passed  in  1881,  it  was  pro- 
vided that  "When  the  governor  shall  demand  from  the 
executive  authority  of  a  state  or  territory  of  the  United  States, 
the  surrender  to  the  authorities  of  this  state  of  a  fugitive  from 
justice,  the  accounts  of  the  persons  employed  by  him  for  that 
purpose  must  be  paid  out  of  the  state  treasury"  (§  836); 
and  that  "  No  compensation,  fee  or  reward  of  any  kind  can  be 
paid  to  or  received  by  a  public  officer  of  this  state  for  a  serv- 
Sickels  —Vol.  LXXXIX.        2 
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ice  rendered  or  expense  incurred  in  procnring  from  the  gov- 
ernor the  demand  mentioned  in  the  last  section,  or  the  sur- 
render of  the  f iigitive,  or  for  conveying  him  to  this  state,  or 
detaining  him  therein."  (Id.  §  837.)  By  the  repeal  of  those 
provisions  and  the  substitution  of  those  of  section  51  of  the 
Penal  Code,  the  inhibition  in  respect  to  incurring  expense 
seems  still  to  be  confined  to  cases  in  which  demand  for  sur- 
render of  the  fugitive  may  be  and  is  made  by  the  governor, 
and  to  expenses  mciirred  in  the  proceeding  in  that  manner 
instituted.  If  it  is  sound  policy  to  limit  in  that  respect  the 
powers  of  the  prosecuting  officers  of  counties,  that  may  be 
done  by  legislation,  so  tliat  the  custody  or  commitment  of 
fugitives  from  justice,  whose  surrender  is  dependent  upon 
international  extradition,  may  be  sought  by  official  direction 
or  authority  only  after  the  mandate  is  obtained  from  the  gov- 
ernment upon  which  the  demand  is  made. 

We  think  it  is  not  so  imder  the  present  statutes,  and 
although  the  power  of  such  officer  may  be  abused  in  so  far 
that  expenses  may  be  immoderately  and  perhaps  unreasonably 
incurred,  that  would  be  imputable  to  his  want  of  sound  judg- 
ment, or  failure  to  properly  exercise  it  in  the  particular  case, 
and  whether  or  not  they  are  unnecessarily  incurred  in  the 
exercise  of  his  power  would  be  a  matter  for  inquiry  by  the 
body  called  upon  to  allow  them  and  provide  for  their  pay- 
ment. In  the  present  case  that  question  does  not  arise  on 
this  review  further  than  it  has  relation  to  the  general  purpose 
he  had  in  view  in  what  he  did  and  caused  to  be  done  in  the 
premises.  Further  than  that  the  subject,  so  far  as  it  relates 
to  the  details  of  the  relator's  account,  will  be  submitted  to 
the  consideration  of  the  defendant  as  auditing  board.  In 
the  view  taken  of  this  case,  we  have  not  failed  to  observe  the 
able  argument  of  the  defendant's  counsel.  That  is  founded 
upon  the  contention  forcibly  urged  that  it  was  not  within  the 
power  of  the  district  attorney  to  cause  or  direct  tlie  arrest  of 
the  fugitive  in  the  foreign  jurisdiction,  and,  therefore,  the 
expenses  arising  from  action  taken  in  tliat  behalf  at  his 
instance  cannot  be  made  the  subject  of  charge  against  his 
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connty.  While  it  must  be  conceded  that  he  has  only  such 
powers  as  are  conferred  npon  him  by  statute  and  such  as  are 
essentially  incident  to  the  powers  so  expressed,  we  think  the 
provisions  before  mentioned  of  the  Revised  Statutes  embrace 
within  those  given  the  power  from  the  exercise  of  which  the 
alleged  claim  of  the  relator  for  expenses  arose. 

The  conclusion  follows  that  the  judgment  should  be 
affirmed. 

All  concur,  except  Landon,  J.,  not  sitting. 

Judgment  affirmed. 
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Edwasd  MrroHELL  et  al.,  as  Trustees,  etc.,  Bespondents,  v.         152    4s 
The  Metropolitan  Elevated  Railway  Company  et  ah, 
Appellants. 

In  an  action  by  an  abutting  owner  of  property  on  a  street  in  the  city  of 
New  York,  to  restrain  the  operation  and  maintenance  therein  by  defend- 
ants of  an  elevated  railroad  and  for  damages,  the  following  facts 
appeared:  S.,  the  former  owner,  brought  an  action  st  law  to  recover 
damages  for  the  permanent  depreciation  in  value  of  his  premises;  he 
having  died  before  trial,  the  action  was  revived  in  favor  of  his  executors, 
and  a  judgment  was  rendered  against  the  objection  of  defendants  for 
the  permanent  as  well  as  the  temporary  damages.  Subsequently  S.'s 
will  was  held  to  be  invalid ;  plaintiff  purchased  the  premises  in 
question,  and  in  this  action  a  judgment  was  rendered  which  awarded 
the  injunction  prayed  for,  unless  defendants  paid  the  permanent  dam- 
ages as  fixed,  ffeld,  no  error;  that  upon  the  death  of  S.  intestate,  the 
property  in  suit,  with  the  easements  annexed,  vested  at  once  in  his  heirs 
at  law,  and  thereafter  all  damages  accruing  belonged  to  them  and  their 
successors  in  title,  and  they  were  entitled  to  recover  the  same  although 
erroneously  included  in  the  former  judgment. 

Beported  below,  56  Hun,  548. 

(Argued  February  11,  1892;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  16,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintifEB  entered  upon  a  decision  of  tlie  court  on  trial  at 
Special  Term. 
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This  was  an  action  by  an  abutting  owner  of  property  on 
West  Third  street  in  the  city  of  New  York  to  recover  dam- 
ages, or  to  restrain  the  operation  and  maintenance  by  defend* 
ants  of  their  road  in  said  street. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JSramard  ToUes  for  appellants. 
WiUia/m  Mitchell  for  respondents. 

Faskeb,  J.  The  judgment  awards  to  the  plaintiff  two 
thousand  and  seventy-five  dollars  for  damages  occasioned  to 
his  property,  prior  to  the  commencement  of  this  suit,  by  the 
maintenance  of  defendants'  elevated  railroad  structure,  and 
the  operation  of  trains  thereon,  and  enjoins  the  defendant 
from  further  operating  the  railroad,  and  maintaining  the 
structure,  unless  it  pay  to  the  plaintiff  the  sum  of  twelve 
thousand  dollars,  adjudged  to  be  the  value  of  so  much  of 
plaintiff's  rights  and  easements  appurtenant  to  his  real  estate 
as  are  necessary  for  defendants'  permanent  use. 

Appellants  insist  that  this  judgment  ought  not  to  stand, 
because,  prior  to  the  commencement  of  this  suit,  in  pursuance 
of  a  judgment  of  the  court,  and  in  satisfaction  thereof,  they 
were  compelled  to  pay  the  sum  of  seven  thousand  five  hun- 
dred dollars  awarded  by  a  jury,  as  and  for  the  permanent  dam- 
ages occasioned  to  this  property  by  defendants'  structure  and 
the  movement  of  trains  thereon.  How  it  happens  that  two 
different  parties  plaintiff  have  each  succeeded  in  obtaining  a 
judgment,  for  the  permanent  damages  sustained  by  the  same 
parcels  of  real  estate,  may  be  briefly  told.  Daniel  Schmarr 
was  formerly  the  owner  of  the  premises  in  controversy.  In 
March,  1880,  he  brought  an  action  at  law  against  the  Metro- 
politan Elevated  Railway  Company  to  recover  damages  for 
the  permanent  d'  preciation  in  the  value  of  such  premises, 
caused  by  the  construction,  maintenance  and  operation  of 
defendants'  railway. 

Before  the  trial  of  the  action  and  in  December  following,  he 
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died,  leaving  a  last  will  and  testament,  by  which  he  attempted 
to  dispose  of  all  his  real  and  personal  estate.  The  will  was 
sabseqnently  probated;  letters  testamentary  issued  to  the 
executors  named  therein ;  tlie  action  revived  and  continued 
by  the  executors  in  their  names,  and  judgment  rendered  in 
favor  of  the  plaintiffs  in  June,  1884,  for  the  full  amount  of 
the  loss  sustained.  The  court  instructed  the  jury  that  the 
verdict  to  be  rendered  would  be  full  compensation  to  the 
plaintifb  and  a  bar  to  another  suit.  Defendants'  counsel 
excepted  to  such  instruction,  and  also  to  the  court's  refusal  to 
charge  certain  requests  made  for  the  purpose  of  presenting 
sharply  the  defendants'  contention  that  a  recovery  could  only 
be  had  for  the  damages  incurred  up  to  the  commencement  of 
the  suit.  The  General  Term  of  that  court  subsequently 
affirmed  the  judgment,  which  was  paid  and  satisfied  of  record 
June  9,  1886. 

In  the  meantime,  such  proceedings  were  had  as  resulted  in 
vesting  the  title  in  the  plaintiff  Mitchell.  The  widow  and  a 
daughter  of  the  testator,  subsequent  to  the  probate  of  the  will, 
instituted  a  suit  for  the  partition  of  the  real  estate,  claiming 
that  testator's  attempted  disposition  of  it  by  will  was  invalid 
because  it  xmduly  suspended  the  absolute  power  of  alienation. 

The  court  so  held  and  decreed  that  the  premises  be  sold  at 
public  auction  by  a  referee  appointed  for  that  purpose.  This 
plaintiff  was  the  purchaser  at  the  sale,  which  took  place  in 
December,  1884,  and  the  inquiry  is,  did  he  acquire  the  ease- 
ments which  are  the  subject  of  this  dispute  ? 

It  is  well  settled  that  in  an  action  at  law  such  as  that  com- 
menced by  Schmarr,  a  recovery  can  only  be  had  for  the 
temporary  damages  which  have  accrued  at  the  time  of  the 
commencement  of  the  action,  because  the  appropriation  of 
the  easements  by  the  defendants  being  unlawful  is  presumably 
not  permanent.     {Pond  v.  Met.  EL  R,  Co,,  112  N^.  Y.  186.) 

In  Lahr^s  case,  the  plaintiff  recovered  for  permanent  dam- 
ages, but  the  affirmance  of  the  judgment  as  to  that  question 
was  placed  on  the  ground  that  the  defendant  admitted  the 
pennanency  of  the  intended  use  and  acquiesced  in  the  rule  of 
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damages  adopted  by  the  trial  court.     {Lahr  v.  Met.  E,  R. 
Co,,  104  K  T.  268-293.) 

Had  Schmarr  in  his  life-time  obtained  a  judgment  for  per- 
manent damages  under  circumstances  like  those  alluded  to  in 
the  Lahr  case,  while  the  judgment  would  not  have  operated 
to  transfer  the  easements  to  the  defendants  {Pond's  Gdse^ 
supra,  190),  it  would  have  been  effectual  as  a  bar  to  any  future 
claim  by  him..  {Hussner  v.  BrooTcl/yn  City  R.  R,  Go,,  114 
N.  Y.  433.) 

His  privies  would  have  been  in  no  better  position  because 
defendants'  possession  of  the  easements  operated  to  give  notice 
to  all  the  world  of  a  claim  of  right  in  respect  thereto,  so  as 
to  put  all  purchasers  on  inquiry,  and  such  a  judgment  would 
confirm  the  defendants  in  that  right,  because  obtained  by  the 
owner  for  permanent  damages  and  precluding  him  and  all 
persons  claiming  under  him  from  maintaining  another  action 
therefor. 

Schmarr's  position  would  have  been  the  same  if  (as  hap- 
pened on  the  trial  of  the  action  with  the  executors  as  plain- 
tiffs) the  defendant,  instead  of  acquiescing  in  a  recovery  for 
permanent  damages,  had  unsuccessfully  objected  that  such  a 
recovery  could  not  lawfully  be  had. 

Had  Schmarr  effectually  vested  the  title  of  this  real  estate 
in  the  trustees  named  in  his  will,  as  they  may  have  supposed 
he  did  when  they  procured  the  action  to  be  revived  in  their 
names  and  prosecuted  to  judgment,  the  recovery  would  have 
operated  to  bar  any  future  action  in  respect  to  these  easements, 
either  by  the  trustees  or  their  grantees. 

But  he  died  before  the  trial,  and  intestate  as  to  this  real 
estate.  It  became  vested  at  once  in  his  heirs  at  law,  together 
with  the  easements  annexed.  Thereafter  the  right  to  all  dam- 
ages accruing  belonged  to  them  and  their  successors  in  title. 
{ShepJierd  v.  ManhUtan  R.  R.  Co.,  117  N.  T.  442 ;  JTer- 
nochan  v.  iT.  F.  K  R,  R.  Co.,  128  id.  559-569 ;  Pappm- 
heim  V.  Jr.  E.  R,  Co,,  Id.  436.) 

The  executors  of  Daniel  Schmarr's  will  had  no  power  to 
represent  or  affect  the  rights  and  interests  in  the  lands  which 
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descended  to  the  heirs  on  his  death.  Testator's  claim  for  tem- 
porary damages  accruing  prior  to  his  death,  was  a  personal 
asset  which  passed  to  his  executors.  {Shepherd  v.  Manhattom 
R.  R,  Co.,  117  N.  T.  442 ;  GrimooU  v.  M.  E.  R.  Co.,  122 
id.  102.) 

Whatever  those  damages  amounted  to  was  properly  recover- 
able in  the  action  which  Sclunarr  had  begun,  and  which  was 
subsequently  revived  in  the  names  of  the  executors.  Against 
the  objection  of  the  defendants,  the  court  allowed  a  recovery 
for  permanent  damages,  as  well  as  for  the  temporary  damages 
which  the  plaintiffs  had  a  right  to  recover.  This  was  error 
and  has  resulted  in  great  injustice  to  the  defendants. 

But  the  consequences  cannot  be  shifted  to  the  shoulders  of 
him  upon  whom  has  devolved  the  title  to  the  real  estate  of 
which  Schmarr  died  seized. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  Babsow  Steamship  Company  (Limited),  Bespondent, 
V.  Mexican  Central  Bailway  Company  (Limited), 
Appellant. 

The  parties  negotiated  by  letter  for  the  transportation  by  plaintiff  of  a 
party  of  emigrants  from  New  York  to  Rome.  In  answer  to  a  lietter 
from  defendant's  agent,  which  stated  that  there  would  probably  be 
250  or  more  in  the  party,  plaintiff's  agent  wrote  "  we  beg  to  confirm  the 
understanding  between  us,"  which  the  letter  stated  in  substance  to  be 
that  defendant  would  ship  not  less  than  250.  The  letter  closed 
"  Please  confirm  this  and  oblige."  Defendant's  agent  replied  accepting 
the  rates  offered,  adding  the  following:  "There  is  a  probability  that 
the  party  will  exceed  250,  but  I  have  not  been  furnished  with  the  exact 
number  of  each  class."  The  number  furnished  by  defendant  was  134. 
In  an  action  to  recover  damages  for  an  alleged  breach  of  a  contract  to 
famish  250  passengers,  held  (Follett,  Ch.  J.,  Parker  and  Landon, 
JJ.,  dissenting),  that  as  it  did  not  appear  that  there  had  been  any  definite 
understanding  between  the  parties,  the  statement  in  plaintiff's  letter  as 
to  the  number  of  the  party  was  to  be  treated  simply  as  a  proposition, 
the  acceptance  of  which  without  qualification  was  essential  to  make 
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a  binding  contract;  that  the  proposition  was  not  accepted  by  defendant; 
and  so  that  a  direction  of  a  verdict  for  plaintiff  was  error. 
Justice  V.  Lang  (52  N.  Y.  823),  distinguished. 

(Argued  April  18,  1892;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  18, 1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  plaintiff,  a  corporation  owning  the  steamship  Bolivia, 
alleged  that  the  defendant,  a  corporation  of  the  state  of 
Massachusetts,  having  (by  transfer)  a  charter  from  the.  repub- 
lic of  Mexico,  owns  and  operates  railroads  in  that  republic, 
entered  into  an  agreement  with  the  plaintiff  for  the  transpor- 
tation by  the  latter  of  certain  Mexican  pilgrims  from  the 
port  of  New  York  to  the  city  of  Kome,  Italy,  and  return, 
and  undertook  that  the  number  should  not  be  less  than  250^ 
to  be  divided  into  classes,  not  less  than  seventy-five  first  class, 
seventy-five  second  class  and  100  third  class  passengers,  at 
the  price  of  $140  for  first,  ninety  dollars  for  second  and  fifty 
dollars  for  third  class  for  each  passenger.  And  as  breach 
the  plaintiff  alleged  that  the  defendant  failed  to  furnish  that 
number,  but  furnished  a  much  less  and  specified  number  of 
passengers  for  the  trip  to  the  plaintiff's  damage,  etc. 

The  defendant,  admitting  that  an  arrangement  for  the 
transportation  of  Mexican  pilgrims  from  New  York  to  Rome, 
denies  that  it  undertook  that  the  number  should  be  250  pas- 
sengers. The  negotiation  on  the  subject  of  the  transportation 
of  the  passengers  took  place  between  the  New  York  agents 
of  the  parties,  and  is  mainly  represented  by  letters  between 
them.  The  first  in  order  was  a  letter  from  the  defendant's 
agent  of  date  March  24,  1888,  to  the  plaintiff's  agents,  in 
which  he  says : 

"Gentlemen  —  Referring  to  the  subject  of  our  conversa- 
tion regarding  the  pilgrimage  from  Mexico  to  Rome,  I  beg 
to  say  that  our  people  in  Mexico  advise  that  upon  favorable 
terms  they  can  secure  a  party  of  about  175  or  200  people^ 
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with  a  possibility  of  increasing  the  number.  These  people 
will  be  divided  into  classes  about  as  follows :  75  first  class,  75 
second  class,  50  steerage." 

To  which  the  plaintiff's  agents  by  letter  of  twenty-seventh 
March,  answer  as  follows : 

"  Deab  Sib  —  Referring  to  your  favor  of  the  24th  inst.  we 
now  beg  to  say  that  we  are  prepared  to  convey  the  Mexican 
pilgrims  from  New  York  to  Naples  by  our  steamer  Bolivia 
to  sail  about  the  16th  April,  forwarding  them  from  Naples  to 
Eome;  return  by  rail  in  their  respective  classes,  leaving 
Naples  again  for  New  York  about  thirty  days  after  landing, 
for  the  following  rates  of  passage :  First  class  one  hundred 
and  forty  dollars,  second  class  ninety  dollars,  third  class  fifty 
dollars.  We  will  in  addition  grant  two  free  passes  to  Naples 
and  return  with  each  hundred  passengers." 

The  next  is  the  following  letter  from  the  defendant's  agent 
of  date  March  31,  1888 : 

"Gentlemen  —  Again  referring  to  the  subject  of  the  pil- 
grimage from  Mexico  to  Rome,  I  have  to  say  that  I  am  in 
receipt  of  a  telegram  from  Mexico  advising  that  all  arrange- 
ments have  been  made  so  that  this  party  can  leave  there  at 
an  early  date  next  month,  and  there  is  a  probability  that  there 
will  be  250  people  or  more.  Our  people,  however,  are  not 
entirely  satisfied  with  the  terms  offered  by  you  since  the  rail- 
road companies  have  been  obliged  to  agree  to  give  ten  free 
passes  to  parties  in  charge  *o{  the  pilgrimage,  and  before  we 
can  close  with  you  it  wiU  be  necessary  for  you  to  agree  to 
make  provision  for  the  above-mentioned  ten  organizers  and 
conductors  by  allowing  five  free  passes,  and  by  selling  five  first 
class  tickets  at  rate  of  $100  each,  New  York  to  Home  and 
return.  Owing  to  the  fact  that  our  through  rate  for  steerage 
passengers  has  been  fixed  so  low,  it  will  be  necessary  for  you 
to  make  a  rate  of  $45  each,  New  York  to  Rome  and  return 
for  this  class,  the  same  figure  as  the  through  rate  advertised 
by  usy  was  originally  based  upon.  If  you  are  willing  to  make 
SioKBLS  —Vol.  LXXXIX.        3 
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the  above  arrangement  1  am  prepared  to  close  immediatelj 
for  the  party  from  here  the  16th  prox.'' 

Then  came  the  foUowmg  letter  from  the  plaintiff's  agents 
of  the  same  date : 

"Deae  Sir  —  Eef erring  to  your  favor  of  the  3l8t  inst., 
and  conversations  had  with  you  by  our  representative,  Mr. 
Martin,  regarding  transportation  of  Mexican  pilgrims  from 
New  York  to  Rome  and  return  by  our  S.  S.  Bolivia,  to  saU 
from  this  port  for  Naples  about  the  16th  proximo,  and  to 
return  from  that  port  about  thirty  days  after  their  arrival  there, 
we  beg  to  confirm  the  understanding  arrived  at  between  us, viz. : 
that  you  will  ship  not  less  thin  75  first  class,  75  second  class 
and  100  third  class  passengers  for  the  round  trip,  for  which 
we  agree  to  furnish  transportation  from  New  York  to  Home 
and  return  at  the  following  rates :  for  first  class,  one  hun- 
dred and  forty  dollars ;  second  class,  ninety  dollars,  and  third 
class,  fifty  dollars,  subject  to  a  commission  of  five  per  cent ; 
and  further  we  agree  to  furnish  five  free  passages  to  Rome 
and  return,  and  five  for  one  hundred  dollars  each,  and  we 
promise  to  endeavor  to  secure  free  transportation  for  these 
five  people  from  Naples  to  Rome  and  return ;  and  we  further 
promise  that  if  we  can  see  our  way  to  reduce  the  steerage  or 
third  class  rate  by  reason  of  any  concession  in  rail  fares  which 
we  may  procure  from  the  Italian  Ry.  Co.  that  we  will  do  so. 
We  also  understand  that  prior  to  the  sailing  of  the  steamer 
one-half  of  the  passage  money  for  the  round  trip  will  be  paid 
to  us.     Please  confirm  this  and  much  oblige." 

Then  follows  of  the  same  date  this  letter  from  the  defend- 
ant's agent : 

"  Gentlemen  —  I  beg  to  acknowledge  the  receipt  of  your 
favor  of  this  date  regarding  transportation  of  pilgrims  from 
Mexico  to  Rome  and  return,  and  I  beg  to  accept  rates  quoted 
therein  from  New  York  to  Rome  and  return  for  said  party  to 
be  transported  per  steamer  Bolivia  on  the  16th  prox.  Regard- 
ing the  numbers  of  the  party  I  beg  to  say  that*  my  latest 
advice  from  Mexico  as  mentioned  in  my  previous  letter  of 
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this  date  that  there  is  a  probability  that  the  party  will  exceed 
250,  but  I  have  not  been  furnished  with  information  as  to  the 
exact  number  of  each  class.  I  have  telegraphed  the  first  and 
second  class  capacity  of  Bolivia,  and,  of  course,  if  our  people 
exceed  those  numbers  in  either  class,  such  excess  numbers 
will  have  to  adapt  themselves  to  the  accommodations  which 
can  be  furnished.'' 

Letters  of  date  April  3,  1888,  passed  between  the  agents, 
in  which  no  reference  is  made  to  the  subject  of  number  of 
passengers.  They  contain  nothing  essential  to  the  question 
in  controversy. 

The  plaintiflPs  agent  having  been  verbally  advised  by  the 
defendant's  representative  of  the  number  of  pilgrims  who 
would  constitute  the  excursion  party,  sent  to  the  defendant's 
agent  the  following  letter  of  date  April  12,  1888 : 

"Dkak  Sib  —  We  were  very  much  surprised  to  learn 
from  your  representative  this  mornuig  of  the  great  falling  off 
in  numbers  of  the  Mexican  excursion  party  from  what  were 
guaranteed  in  your  letter  of  the  Slst  ult.  to  us,  and  for  which 
we  have  been  making  preparations,  namely :  75  first  class,  75 
second  class  and  100  third  class  passengers.  Every  other  con- 
sideration having  been  sacrificed  by  us  to  accommodate  this 
party,  we  beg  to  notify  you  that  we  shall  hold  you  responsible 
for  the  passage  money  due  to  us  on  the  number  originally 
arranged  for." 

To  which  the  defendant's  agent  responded  by  letter  of  date 
April  13,  1888,  as  follows : 

"Gentlemen  —  Upon  my  return  I  find  your  favor  of  12th 
inst.  regarding  pilgrimage  from  Mexico  to  Rome.  I  beg  to 
correct  the  impression  which  you  seem  to  have,  that  my  let- 
ters of  31st  ult.  guaranteed  you  75  first  class,  75  second  class 
and  100  third  class  passengers.  Those  letters  contained 
information  as  to  size  of  the  party  exactly  as  I  received  it 
from  Me^Sco,  namely,  '  that  there  is  a  probability  that  the 
party  will  exceed  250,'  and    in  fact  one  of  the  letters  di&- 
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tinctly  stated  that  no  information  had  been  received  as  to  the 
number  of  people  in  each  class.  Your  Mr.  Martin  has  seen 
all  recent  telegraphic  correspondence  between  our  people  at 
Mexico  and  this  oiffice  upon  the  subject  of  this  pilgrimage, 
and  while  I  have  expected  that  the  numbers  would  be  in 
accordance  w^th  the  indications  contained  in  such  telegrams, 
^  have  made  no  definite  guarantee  either  verbally  or  in 
writing,  and  moreover  had  you  been  guaranteed  250  people 
it  would  have  been  unnecessary  for  you  to  have  made  daily 
inquiries  during  tlie  present  week  as  to  the  number  in  the 
party,  as  you  have  done.  As  shown  in  the  telegram,  of  which 
a  copy  was  left  at  your  office  yesterday,  this  pilgrimage  has 
proved  a  partial  failure,  and  can  result  in  no  profit  to  the 
Mexican  Central  railway  or  any  of  the  other  railways  in 
interest." 

The  Bolivia  sailed  on  the  sixteenth  of  April,  and  the  num- 
ber of  pilgrims  furnished  by  the  defendant  was  sixty-four 
first  class,  thirty  second  class  and  forty  third  class  passengers. 
In  the  event  the  plaintiff  was  entitled  to  recover  as  for  breach 
of  contract  the  damages  amounted  to  $5,471.  The  court 
refused  to  direct  a  verdict  for  the  defendant,  and  directed  a 
verdict  for  that  sum  for  the  plaintiff.  Exceptions  were  taken 
by  the  defendant  to  such  refusal  and  direction. 

Further  facts  are  stated  in  the  opinion. 

8.  F.  Knedamd  and  J.  Lewis  Stachpole  for  appellant. 

Joseph  A.  Shoudy  for  respondent. 

Bbadley,  J.  The  question  at  the  trial  was  treated  by  the 
parties  as  one  of  law  merely.  If,  therefore,  the  evidence 
warranted  the  recovery  by  plaintiff,  the  verdict  as  directed 
must  be  sustained,  although  the  result  may  have  required  the 
determination  of  a  question  of  fact.  {Kirtz  v.  Pechy  113  N. 
Y.  222.)  The  parties  evidently  expected  that  the  number  of 
pilgrims  from  Mexico  to  be  by  the  plaintiff  transported  on  its 
Bteamship  Bolivia  from  the  city  of  New  York  to  Naples^ 
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thence  by  railroad  to  the  city  of  Rome,  Italy,  and  in  like  man- 
ner returned  to  New  York,  would  be  at  least  two  hundred 
and  fifty.     The  plaintiff  charges  that  the  defendant  by  agree- 
ment undertook  to  furnish  for  such  purpose  that  number,  to 
consist  of  seventy-five  first  class,  seventy-five  second  class  and 
one  hundred  third  class  passengers,  which  would  enable  the 
plaintiff  to  receive  as  fare  for  each,  in  the  first  class  one  hun- 
dred and  forty  dollars,  in  the  second  class  ninety  dollars,  and 
in  the  third  class  fifty  dollars.     The  interest  of  the  defendant 
was  apparently  in  the  transport  of  passengers  over  its  railroad 
in  Mexico,  and  with  a  view  to  that  sought  the  means  of  con- 
veyance for  the  pilgrims  the  round  trip  to  and  from  Rome. 
The  defendant  contends  that  it  did  not  undertake  that  the 
plaintiff  sliould  have  that  or  any  definite  number  of  passen- 
gers or  of  any  specific  number  of  each  or  any  one  of  the 
classes  from  Mexico  for  its  steamship.     And  the  determina- 
tion of  this  controversy  is  dependent  upon  the  import  of  the 
correspondence  between  tlie  agents  representing  the  parties  in 
the  city  of  New  York.     It  seems  from  the  letters  that  the 
matter  had  been  the  subject  of  some  conversation  between 
them,  but  what  that  was  does  not  appear.     The  earliest  letter 
was  March  24,  1888,  from  the  defendant's  agent,  to  the  effect 
that  he  was  advised  by  his  people  in  Mexico  tliat  upon  favor- 
able terms  they  could  secure  a  party  of  about  175  to  200 
people,  with  a  possibility  of  increasing  the  number.     In  the 
answer  of  March  twenty-seven  to  this,  the  plaintiffs  agents, 
without  further  reference  to  number,  gave  the  rates  at  which 
the  passengers  would  be  transported  the  round  trip  as  $140 
for  first  class,  $90  for  second  class  and  $50  for  tliird  class. 
No  definite  number  had  then  been  mentioned ;  but  for  evi- 
dence of  the  alleged  contract  reliance  is  had  upon  the  corre- 
spondence of  March  thirty-first,  which  was  opened  by  the 
defendant's  agent,  to  the  effect  that  he  was  advised  by  tele- 
gram from  Mexico  that  "there  is  a  probability  that  there 
will    be   250   people   or  more"    in   the   party.      Then   fol- 
lows  the    letter   of   same  date  to  him  from  the  plaintiff^s 
agents,  in  which  they  say :  "  Referring  to  your  favor  of  thirty- 
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first  inst.  and  conversations  had  with  you  by  our  repre- 
sentative regarding  transportation  *  *  *  we  beg  to 
confirm  the  understanding  arrived  at  between  us,  viz,,  that 
you  will  ship  not  less  than  75  first  class,  75  second  class  and 
100  third  class  passengers  for  the  round  trip,  for  which  we 
agree  to  furnish  transportation  from  New  York  to  Borne  and 
return  at  the  'following  rates."  Then  they  proceed  to  state 
the  rates  as  before  mentioned  with  some  further  matters  of 
detail,  and  close  the  letter  with  the  words :  "  Please  confirm 
this  and  much  oblige."  By  this  letter  the  plaintifiPs  agents 
assume  to  state  an  understanding  between  them  and  the 
defendant's  agent.  But  as  no  evidence  of  any  definite  under- 
standing in  respect  to  the  number  of  pilgrims  to  constitute 
the  party  for  transportation  prior  to  that  letter  appears  in  the 
record,  the  statement  in  the  letter  must  be  treated  as  a  propo- 
sition on  the  part  of  the  plaintiff.  And  to  give  it  the  effect 
of  a  contract  between  the  parties  the  acceptance  or  adoption 
of  it  by  the  defendant  was  essential.  {Hough  v.  Brown^  19 
N.  Y.  111.) 

By  letter  of  the  same  date  in  reply  the  defendant's  agent 
says :  "  I  beg  to  accept  rates  quoted  therein  from  New  York 
to  Rome  and  return  for  said  party  to  be  transported  by 
steamer  Bolivia  on  sixteenth,  prox.  Begarding  the  numbers 
I  beg  to  say  that  my  latest  advice  from  Mexico  mentioned  ia 
my  previous  letter  of  this  date  that  there  is  a  probability 
that  the  party  will  exceed  250,  but  I  have  not  been  furnished 
information  as  to  the  exact  numoer  of  each  class."  He  does 
not  in  terms  comply  with  the  request  in  the  letter  of  the 
plaintiff's  agents  to  confirm  the  understanding  there  expressed, 
but  makes  reference  to  and  repeats  what  he  has  said  in  his 
previous  letter  in  respect  to  his  advice  from  Mexico  on  the 
subject  of  the  number  of  passengers  and  disclaims  informa- 
tion of  their  classification  as  such. 

This  is  not  a  case  of  conflict  in  evidence.  The  question  is 
one  of  construction  and  effect  of  the  written  correspondence 
between  the  representatives  of  the  parties.  And  the  plaintiff 
in  support  of  his  recovery  is  entitled  to  the  benefit  of  any 
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inferences  which  may  legitimately  arise  in  that  behalf.  While 
the  entire  correspondence  is  the  subject  of  consideration  for 
that  purpose,  the  question  whether  the  defendant's  agent 
accepted,  adopted  or  assented  to  the  proposition  of  the  plain- 
tiflE  is  dependent  mainly  on  his  last  letter  of  the  thirty-first  of 
March.  He  did  there  accept  the  rates.  But  is  the  inference 
permitted  that  he  intended  to  assent  to  the  proposition  in 
respect  to  the  number  which  should  constitute  the  party  of 
pilgrims  for  transportation  by  the  plaintiff  ?  There  does  not 
seem  to  be  anything  equivocal  in  expression  for  interpretation 
as  there  was  in  Justice  v.  Zang  (52  !N»  Y..  328,  326).  Ilis 
reference  to  "  said  party  "  was  applicable  to  the  persons  who 
should  come  from  Mexico  to  be  so  transported.  It  seems  that 
he  had  only  such  infonnation  on  the  subject  of  the  number 
constituting  it  as  he  had  received  by  communication  from 
there,  and  his  statement  in  that  respect  was  a  qualified  one. 
His  expression  of  probability  that  the  party  would  exceed 
250  cannot  be  construed  as  an  undertaking  that  there  would  be 
at  least  that  number.  It  indicated  only  an  expectation  derived 
from  advices  he  had  received  from  Mexico  on  the  subject. 
This  is  the  rational  and  only  meaning  which  can  fairly  be 
given  to  it.  Such  expectation  was  undoubtedly  also  enter- 
tained by  the  plaintiff.  And  in  its  behalf  it  is  contended 
that  some  effect  must  be  given  to  the  reference  in  the  letter 
of  its  agents  to  prior  conversations  in  support  of  the  under- 
standing expressed  in  such  letter ;  and  that  assent  to  it  may 
be  inferred  by  the  omission  of  the  defendant's  agent  in  his 
letter  to  specifically  controvert  the  statement  so  made  of  an 
understanding.  But  it  may  be  observed  that  in  the  same 
letter  the  defendant's  agent  is  requested  to  confirm  what  was 
asserted  in  the  letter  to  him.  Without  evidence  that  this 
statement  in  that  letter  was  strictly  in  accordance  with  some 
prior  verbal  arrangement,  it  did  not  tend  to  prove  that  such 
was  the  fact.  It  follows  that  without  any  answer  to  the  letter 
or  with  one  unless  by  it  the  terms  so  expressed  were  adopted, 
no  contract  would  be  consummated  between  the  parties  to 
that  efEect.      The  acceptance  without  qualification  of  the 
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plaintiffs  proposition  was  essential  to  such  result.  (Hough  v. 
Brmon,  19  N.  Y.  Ill ;  Brmim  v.  N,  T.  C.  R.  B.  Co.,  44  id. 
79 ;  Myers  v.  Smith,  48  Barb.  614 ;  Eliason  v.  Senshaw,  4 
Wlieat.  225  ;  National  BwnJc  v.  HaU,  101  U.  S.  43 ;  McCotter 
V.  City  of  New  York,  37  N.  Y.  325.) 

In  Chicago,  etc.,  By.  Co.  v.  Dams  (43  N.  Y.  240),  the 
defendant  by  letter  agreed  to  receive  from  the  plaintiff  in 
the  port  of  New  York  and  transport  to  Chicago  not  exceed- 
ing 6,000  tons  of  railroad  iron  at  a  specified  price  during 
certain  months  mentioned.  The  plaintiff  by  letter  to  the 
defendant,  stated  that  it  assented  to  the  agreement  and  would 
be  bound  by  its  terms.  It  was  there  held  that  the  parties  had 
made  no  binding  contract  because,  although  the  plaintiff  had 
assented  to  the  proposition,  it  had  not  undertaken  to  deliver 
any  iron  for  transportation.  In  that  respect  there  the  promise 
was  created  as  unilateral.  In  the  present  case  the  plaintiffs 
proposition  embraced  the  elements  of  a  contract  between  the 
parties,  and  the  adoption  of  it  by  the  defendant  would  impose 
upon  it  the  obligation  which  its  terms  purported  to  create. 
But  the  difficulty  is  that  the  defendant's  letter  did  not  supply 
the  requirement  to  constitute  a  contract  on  its  part  to  furnish 
for  transportation  the  number  of  pilgrims  specified  in  such 
proposition,  nor  of  the  respective  classes  there  mentioned. 
There  was  no  ambiguity  in  the  language  employed  by  the 
defendant's  agent  in  his  letter  on  the  subject.  The  expressed 
probability  in  that  respect,  at  most  imported,  only  supposition 
or  belief  founded  upon  expectation  as  to  the  number  of  pil- 
grims, or  that  it  would  equal  or  exceed  that  which  the  plaintiff 
had  in  view.  Something  more,  either  expressed  or  implied, 
was  requisite  for  an  undertaking  that  any  specific  number 
would  be  furnished  to  take  passage  in  the  plaintiffs  steam- 
ship. The  purport  of  it  was  that  the  defendant's  agent  gave 
those  of  the  plaintiff  the  information  he  had  received  from 
Mexico,  and  nothing  appears  here  tending  to  show  that  it  was 
not  correctly  and  in  good  faith  given  by  him  to  them.  He 
gave  them  the  same  expectation  he  had  derived  from  com- 
munications received  on  the  subject.     If  he  had  been  willing 
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to  do  SO  he  may  have  given  a  guaranty  to  that  effect.  But 
no  such  intent  is  furnished  by  anything  appearing  in  any  of 
his  letters.  He  wanted  to  advance  on  their  pilgrimage  those 
brought  over  the  defendant's  railroads,  and  the  negotiation 
was  had  in  that  view  with  the  plaintiffs  agents.  The  latter 
desired  to  be  informed  of  the  number  in  the  party.  The 
defendant's  agent  first  said  he  was  advised  by  communication 
from  Mexico  that  there  could,  on  favorable  terms,  be  secured 
175  or  200  pilgrims,  with  probability  of  increasing  the  num- 
ber ;  and  later  that  he  was  in  like  manner  advised  that  there 
was  a  probability  that  there  would  be  250  or  more  for  the 
trip.  Immediately  following  this  last  communication  to  the 
plaintiffs  agents  their  proposition  was  made,  and  in  reply  the 
information  so  received  by  him  was  referred  to  and  repeated. 
We  find  in  this  or  in  all  the  correspondence  together  no  evi- 
dence of  intent  on  the  part  of  the  defendant  through  its  agent 
to  undertake  or  guarantee  that  any  specific  number  of  Mexican 
pilgrims  should  be  furnished  for  transportation  by  the  plaintiff, 
or  to  assent  to  any  understanding  to  that  effect.  And  so  far 
as  related  to  the  numbers  of  each  class,  the  plaintiffs  agents 
were  advised  that  the  representative  of  the  defendant  had  no 
information.  And  afterwards  by  letter  on  the  part  of  the 
plaintiff  of  date  April  fifth,  this  was  recognized  and  the 
defendant's  agent  was  requested  to  ascertain  by  wire  "  the 
numbers  in  each  class  and  the  numbers  of  women  in  each 
class,  and  if  possible  the  number  of  half  fares."  The  adoption 
in  all  respects  of  the  proposition  of  the  plaintiff  was  essential 
to  its  conversion  into  a  contract  between  the  parties. 

There  is  no  opportunity  for  the  purposes  of  the  contract  to 
distinguish  between  the  specific  number  referred  to  and  the 
excess  of  it.  By  the  statement  of  his  information  received 
that  there  was  a  probability  that  the  number  would  exceed 
250,  the  defendant's  agent  cannot  be  deemed  upon  any  con- 
struction to  which  his  language  was  entitled,  to  have  intended 
to  enter  into  contract  to  furnish  such  number  of  passengers, 
nor  is  it  open  to  interpretation  which  would  justify  inference 
to  that  effect. 

SiCKELS — ^VoL.  LXXXIX.         4 
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In  the  view  taken  of  it  there  is  in  the  evidence  presented  by 
the  record  no  support  for  the  contract  alleged  in  the  com- 
plaint. Although  the  expectation  founded  upon  the  state- 
ment so  made  by  the  defendant's  agent  may  hive  led  to 
preparations  prejudicial  to  the  plaintiff,  it  is  not  seen  that 
defendant  (assuming  it  acted  in  good  faith)  is  chargeable  with 
the  consequences.  Nor  does  it  follow  that,  as  suggested  by 
the  court  below,  the  plaintiff  was  bound  to  proceed  with  the 
number  of  such  passengers  who  did  appear  for  transportation. 
By  having  made  the  proposition  the  plaintiff,  if  so  advised, 
may  have  required  compliance  with  it  as  a  condition  of  pro- 
ceeding on  the  voyage  to  Naples,  or  of  carrying  those  pas 
sengers  at  any  special  rates. 

These  views  lead  to  the  conclusion  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

FoLLETT,  Oh.  J.  (dissenting).  It  is  apparent  from  the  cor- 
respondence, that  the  rate  to  be  charged  per  passenger  by  the 
plaintiff  was  largely  dependent  on  the  number  to  be  carried ; 
that  both  parties  so  understood  it,  and  that  the  negotiations 
between  them  were  conducted  on  that  basis.  This  being  the 
understanding,  the  plaintiff's  agent  wrote  to  defendant's  agent 

as  follows : 

'' March  3Ut,  ISSS. 

^'G.  W.  Keeleb,  Esq.,  General  Eastern  Agentj  Mexican 
Central  By,  Co.  {Ltd,\  New  York : 
"Dear  Sir  —  Referring  to  your  favor  of  the  31st  inst., 
and  conversations  had  with  you  by  our  representative, 
Mr.  Martin,  regarding  transportation  of  Mexican  pilgrims 
from  New  York  to  Home  and  return,  by  our  S.  S.  '  Bolivia,' 
to  sail  from  this  port  for  Naples  about  the  16  proximo,  and  to 
return  from  that  port  about  thirty  days  after  their  arrival 
there,  we  beg  to  confirm  the  understanding  arrived  at  between 
us,  viz. :  That  you  will  ship  not  less  than  75  first  class,  75 
second  class  and  100  third  class  passengers  for  the  round  trip, 
for  which  we  agree  to  furnish  transportation  from  New  York 
to  Some  and  return,  at  the  following  rates :  For  first  class. 
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one  hundred  and  forty  dollars ;  second  class,  ninety  dollars, 
and  third  class,  fifty  dollars,  subject  to  a  commission  of  5  per 
cent,  and  farther,  we  agree  to  furnish  five  free  passages  to 
Borne  and  return,  and  five  first<class  passages  to  Naples  and 
return  to  New  York,  for  one  hundred  dollars  each,  and  we 
promise  to  endeavor  to  secure  free  transportation  for  these 
five  people  from  Naples  to  Home  and  return ;  and  we  further 
promise  that  if  we  can  see  our  way  to  reduce  the  steerage  or 
third-class  rate,  by  reason  of  any  concessions  in  rail  fares, 
which  we  may  procure  from  the  Italian  Ry.  Co.,  that  we  will 
do  so.  We  also  understand  that  prior  to  the  sailing  of  the 
steamer,  one-half  of  the  passage  money  for  the  roimd  trip 
will  be  paid  to  us.    Please  confirm  this,  and  much  oblige, 

"  Yours  truly, 

"  HENDERSON  BROTHERS." 

It  is  said  that  the  following  language  amounts  to  a  proposi- 
tion only :  "  We  beg  to  confirm  the  wnderatanding  arrived  ai, 
hetween  us^  viz. :  That  you  will  ship  not  less  than  75  first  class, 
75  second  class  and  one  hundred  third  class  passengers  for  the 
round  trip,  for  which  we  agree  to  furnish  transportation  from 
New  York  to  Rome  and  return,  at  the  following  rates."  I 
think  it  is  more  than  a  proposition.  It  asserts  the  existence 
of  an  understanding  arrived  at  between  the  parties,  by  letters 
"and  conversations."  If  the  defendant  did  not  concede  the 
existence  of  the  understanding,  it  was  its  duty  to  have  denied 
it.  {Gihney  v.  Ma/rchay,  34  N.  Y.  301-305 ;  Whart.  Ev. 
§  1136 ;  Green.  Ev.  §  197  et  aeq.)  It  is  now  in  the  same 
position  as  though  it  had  stood  by  and  heard  the  other  party 
assert  that  a  material  fact  existed  and  had  failed  to  deny  it. 
After  having  contracted  with  the  plaintiff  without  denying 
the  truth*  of  the  assertion  of  the  existence  of  this  material 
faet^  the  defendant  cannot  now  say  that  the  assertion  was 
untrue.  But  if  it  be  assumed  that  there  is  no  evidence  of  »a 
previous  understanding  as  to  the  number  of  passengers  to  be 
famished  by  the  defendant,  and  that  the  plaintiff's  letter  of 
March  thirty-first  amounted  to  a  proposition  only,  the  result 
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is  not  changed.  The  plaintiff's  proposition  was  an  entire 
one  and  the  acceptance  not  being  qualified  or  limited  in  its 
terms,  should  be  held  to  be  an  acceptance  of  the  proposal  as 
made.  I  think  the  correspondence  shows  that  the  rates  per 
passenger  were  agreed  to  upon  the  understanding  that  mot 
less  than  250  were  to  be  furnished.  It  cannot  be  said  that 
had  the  defendant  offered  fifty  or  100  passengers,  the  plaintiff 
could  have  been  required  to  carry  them  at  the  rates  named. 
I  think  the  Supreme  Court  correctly  construed  the  contract, 
and  that  its  judgment  should  be  affirmed,  with  costs. 

All  concur  with  Bradley,  J.,  except  Follett,  Ch.  J., 
Parkeb  and  Landon,  JJ.,  dissenting. 

Judgment  reversed. 


James  B.  O'Brien,  Respondent,  v.  The  Pbesoott  Insubahos 

Company,  Appellant. 

Defendant's  general  agent  issued  a  policy  of  fire  insurance  which  con- 
tained provisions  to  the  eflfect  that  it  should  become  void  if  the  prem- 
ises insured  became  vacant  without  the  written  consent  of  the  company 
indorsed  thereon,  and  that  no  part  of  the  policy  could  be  waived  except 
in  writing,  signed  by  defendant's  secretary.  The  premises  insured 
having  become  vacant,  the  insured  informed  said  agent  of  the  fact  and 
asked  how  it  would  be  in  case  the  buildings  insured  were  burned,  and 
was  informed  it  would  be  all  right.  The  buildings  were  thereafter 
burned.  In  an  action  upon  the  policy,  held,  that  the  stipulation  as  to 
occupancy  was  an  express  warranty,  and,  not  having  been  performed 
or  waived,  the  policy  was  void. 

Peehner  v.  Phmnix  Ins,  Co.  (65  N.  Y.  195);  Ins.  Co.  v.  Wilkinson  (13  WalJ, 
222),  distinguished. 

(Argued  April  19,  1892;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
taade  July  7,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

This  was  an  action  upon  a  policy  of  insurance,  whereby  the 
defendant  insured  one  Patrick  O'Brien  against  loss  or  damage 
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by  fire  to  his  building  in  West  Troy,  used  as  a  grocery  store, 
meat  market  and  dwelling,  for  the  term  of  one  year  from 
January  3,  1882.  The  policy  was  continued  in  force  by 
renewals  until  January  3,  1886.  It  was  issued  and  counter- 
signed by  one  Hukapple,  the  agent  of  the  defendant,  who, 
'^  as  such  agent,  appraised  the  value  of  buildings  on  which  the 
defendant  was  asked  to  issue  policies  of  insurance,  received 
applications  for  insurance,  issued  policies  and  renewals  thereof, 
received  the  premiums  in  payment  thereof,  and  in  some  cases 
adjusted  losses  and  transacted  the  general  business  of  the 
defendant  in  the  village  of  West  Troy."  The  building  so 
insured  was  partially  destroyed  by  fire  on  the  28th  of  Decem- 
ber, 1885,  at  which  time  it  was  not  occupied,  and  had  not 
been  since  the  middle  of  the  preceding  month.  During 
November,  1885,  the  agent  of  the  insured  called  on  the  agent 
of  the  company  "  and  informed  him  that  the  building  was 
vacant,  and  inquired  how  it  would  be  in  case  it  burned. 
Said  Hulsapple  replied  that  it  was  all  right  as  long  as  he 
notified  the  agent."  Not  long  after  the  fire  occurred  said 
Patrick  O'Brien  transferred  the  policy  to  his  son,  the  plaintiff 
in  this  action.  The  referee  found  the  foregoing  facts,  among 
others,  and  ordered  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $800,  besides  interest. 
Further  facts  appear  in  the  opinion. 

A.  H.  Sawyer  for  appellant. 

JoJm  H,  Oleason  for  respondent. 

Vann,  J. — ^The  policy  in  question  was  issued  to  the  plain- 
tiflPs  assignor  "  subject  to  the  following  terms  and  conditions : 
(1)  Warranty  of  the  assured :  The  assured,  by  the  acceptance 
of  this  policy,  hereby  warrants  that  any  application,  survey, 
plan,  statement  or  description  connected  with  procuring  this 
insurance,  or  contained  in  or  referred  to  in  this  policy  is  true, 
and  shall  be  a  part  of  this  policy ;  *  *  *  and  this  com- 
pany shall  not  be  bound  under  this  policy  by  any  act  of,  or 
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statement  made  to  or  by,  any  agent  or  other  person  which  is 
not  contained  in  this  policy,  or  in  any  written  paper  above 
mentioned.  *  *  *  This  policy  shall  become  void  unless 
consent  in  writing  is  indorsed  by  the  company  hereon,  in  each 
of  the  following  instances :  *  *  *  If  any  building  herein 
described  be  or  become  vacant  or  unoccupied  for  the  purposes 
indicated  in  this  contract."  Various  other  conditions  follow 
in  groups,  with  appropriate  headings,  immbered  from  two  to 
six  inclusive,  and  at  the  end  of  all  the  conditions,  and  just 
before  the  attestation  clause,  is  the  statement  "  that  this  policy 
is  made  and  accepted  upon  the  above  express  conditions,  no 
part  whereof  can  be  waived,  except  in  writing,  signed  by  the 
secretary."  The  referee  found  that  "  the  building  at  the  time 
of  the  fire  was  not  occupied  by  any  person  for  the  purpose 
indicated  in  the  policy  of  insurance,"  and  that  "  no  written 
consent  of  any  description  was  ever  given  by  the  company  or 
it«  agent  that  such  building  might  be  or  remain  vacant  or 
unoccupied." 

The  stipulation  in  regard  to  occupancy  was  an  express  war- 
ranty, and,  unless  it  was  either  performed  or  waived,  the 
policy  became  void.  {Halpin  v.  Phenix  Inmira/nce  Co,^  118  N. 
Y.  165 ;  23  N.  E.  Kep.  482 ;  Ilemnan  v.  A,  F.  Insurcmce  Co., 
85  N.  Y.  162.)  As  it  was  not  performed,  the  validity  of  the 
contract  depends  on  whether  it  was  waived,  and  the  question 
of  waiver  depends*  upon  the  power,  actual  or  implied,  of  the 
agent  who  issued  the  policy  for  the  defendant.  The  referee 
found,  as  a  conclusion  of  law,  that  said  agent  "  had  authority 
to  waive  by  oral  consent  any  condition  in  the  policy  in  ques- 
tion," and  that  he  did  orally  waive  the  warranty  under  con- 
sideration. The  learned  General  Term  based  its  judgment  of 
affirmance  mainly  upon  the  case  of  Pechner  v.  P,  Insurcmce 
Co.  (65  N.  Y.  195),  where  it  was  held  that  a  general  agent, 
authorized  to  issue  policies  and  write  consents  thereon,  had 
power  to  bind  the  company  by  a  parol  waiver  of  warranty 
against  other  insurance.  In  that  case,  however,  there  was  no 
provision  in  the  policy  limiting  the  power  of  the  agent,  "  who 
testified,  without  contradiction,  that  he  had  issued  hundreds 
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of  *  *  *  consents  to  further  insurance."  (Page  208.) 
The  courts  below  also  relied  upon  Insurance  Co.  v.  Wilkin- 
ifon  (13  Wall.  222),  where  it  was  held  that  an  insurance  com- 
pany is  responsible  for  the  acts  of  its  agent,  within  the  general 
scope  of  the  business  intrusted  to  his  care,  and  that  no  limita- 
tion of  his  authority,  unless  brought  to  the  knowledge  of  the 
persons  with  whom  he  deals,  will  be  binding  upon  them. 

Mr.  Hulsapple  was  the  general  agent  of  the  defendant  at 
West  Troy,  and  unless  his  powers  were  expressly  limited,  and 
the  insured  had  notice  of  the  limitation,  he  will  be  presumed, 
from  the  nature  of  his  agency,  to  have  had  power  to  modify 
the  contract  that  he  made,  and  to  waive  strict  compliance 
with  the  conditions  therein  contained.  While  it  does  not 
appear  that,  except  in  this  instance,  he  ever  ccmsented  in 
behalf  of  the  company  that  a  building  insured  by  it  might  be 
or  remain  vacant  or  unoccupied,  the  power  to  give  such  con- 
sent, in  the  absence  of  known  restrictions  upon  his  authority, 
may  be  fairly  inferred  from  the  powers  that  he  habitually 
exercised.     (  Whited  v.  G.  F,  Iris^tranee  Co,^  76  N.  Y.  416.) 

The  policy  had  been  in  the  possession  of  the  plaintiff's 
assignor  for  more  than  three  years  when  the  fire  occurred, 
and  hence,  if  the  contract  itself  contains  clear  restrictions 
Upon  the  power  of  the  agent,  the  insured  must  be  presumed 
to  have  had  notice  thereof.  The  provision  that  the  company 
will  not  be  bound  by  any  act  or  statement  •not  contained  in 
the  policy,  application,  etc.,  has  no  bearing  upon  the  point  in 
controversy,  as  it  relates  only  to  acts  done  and  statements 
made  before  the  policy  was  issued.  It  is  provided,  however, 
that  the  policy  shall  -become  void,  unless  consent  in  writing 
is  indorsed  thereon  by  the  company,  if  the  building  insured 
shall  be  or  become  vacant  or  unoccupied,  and  that  the  policy 
was  made  and  accepted  upon  this  as  one  of  many  express  con- 
ditions, "  no  part  whereof  can  be  waived,  except  in  writing, 
signed  by  the  secretary."  This  provision  in  regard  to  waiver 
applies  to  all  the  conditions  preceding  it,  and  not  simply 
to  those  immediately  preceding  it,  which  relate  only  to 
^*  proceedings  in  case  of  loss."     Upon  reading  all  the  pro- 
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vifiions  of  the  policy  together,  it  appears  that  the  first  part 
embraces  the  agreement  of  the  company  to  insure  the  build- 
ing in  question  for  a  certain  amount  during  a  specified 
period.  This  is  followed  by  the  agreement  in  behalf 
of  tlie  insured  consisting  of  various  "  terms  and  conditions," 
under  the  following  titles,  viz. :  "  (1)  Warranty  of  the 
assured,"  under  which  appears  the  condition  relating  to 
occupancy.  Then  follow  in  the  order  named:  "(2)  Risks 
not  covered  by  this 'policy."  "(3)  Property  not  covered  by 
this  policy  unless  specified."  "  (4)  General  privileges."  "  (5) 
Relative  to  issue  and  cancellation  of  policy."  "  (6)  Proceed- 
ings in  case  of  loss."  Under  each  title  are  different  specifica- 
tions relating  to  the  subject  thereof.  At  the  close  of  the  last 
specification  is  the  provision,  said  to  have  been  printed  in  large 
type  so  as  to  attract  attention,  that  "  this  pohcy  is  made  and 
accepted  upon  the  above  express  conditions,  no  part  whereof 
can  be  waived  except  in  writing,  signed  by  the  secretary." 
Thus  it  is  evident  that  the  parties  agreed,  in  terms :  (1) 
That  the  policy  should  become  void  in  case  the  premises 
became  vacant  or  unoccupied,  unless  the  "  company  "  consented 
in  writing,  indorsed  thereon ;  (2)  that  this  condition  could  not 
be  waived,  except  in  writing,  signed  by  the  secretary.  Assum- 
ing that  the  provision  relating  to  written  consent,  if  it  stood 
alone,  might  be  waived  by  an  agent  possessing  general  powers, 
such  a  result  caimot  follow  when  the  power  to  waive  is  taken 
away  from  the  agent  and  conferred  upon  the  secretary  only. 
By  agreeing  that  the  secretary  alone  could  waive,  the  parties 
necessarily  excluded  the  agent  from  exercising  that  power. 
The  apparent  authority  of  the  agent  was  thus  limited  by  a 
restriction  in  the  body  of  the  policy,  assented  to  by  the 
assured  as  a  part  of  the  contract,  and  possessing  the  same 
binding  force  as  any  other  provision  therein  contained. 
There  was  no  usage,  recognition  or  ratification  to  take  the 
case  away  from  the  agreement  as  originally  made.  The 
attempt  of  the  agent  to  waive  by  parol  was  made  years  after  the 
issue  of  the  policy,  and  it  was  the  duty  of  the  assured  to  read 
his  contract  and  conform  to  its  provisions.    By  accepting  the 
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policy,  he  assented  to  a  limitation  of  the  power  of  the  agent. 
Having  thus  agreed,  he  was  bound  to  know  the  extent  of  the 
limitation,  and  act  accordingly.  The  rule  may  be  harsh  in 
its  application  to  a  given  case,  but  if  insurance  contracts  are 
to  be  construed  according  to  the  language  used  in  making 
them,  in  conformity  to  the  principles  governing  the  construc- 
tion of  other  contracts,  it  must  be  applied  in  this  case,  which 
is  thus  brought  within  tlie  authority  of  Walsh  v.  H.  F, 
In^urcmce  Co.  (73  N.  Y.  5),  and  Marvin  v.  U,  L,  Insurance 
Co.  (85  id.  278). 

The  policy  in  the  Walsh  case  contained  a  warranty  against 
vacancy,  and  a  stipulation  that  no  officer  or  agent  should  be 
held  to  have  waived  any  condition  unless  such  waiver  should 
be  indorsed  on  the  contract.  On  the  day  tliat  the  building 
insured  became  vacant,  a  general  agent  of  the  company 
orally  consented  that  it  might  remain  so.  When  asked  if  it 
was  necessary  to  have  the  consent  indorsed  upon  the  policy, 
he  replied  that  it  was  not.  He  made  a  memorandum  of  the 
consent  in  his  policy  register,  but  made  no  indorsement  on 
the  policy,  or  report  to  the  company.  It  was  held  that  there 
could  be  no  recovery,  because  the  oral  consent  was  an  act  in 
excess  of  the  known  authority  of  the  agent.  The  court  said : 
"  That  the  agent  was  authorized  to  consent  to  the  vacancy  by 
a  written  indorsement  on  the  policy  is  clearly  implied  from 
the  language  of  the  condition,  and  if  the  mode  in  which  his 
consent  should  be  made  manifest  had  not  been  specified,  or 
if  no  provision  on  the  subject  had  been  contained  in  the 
policy,  we  do  not  doubt  that  he  could  have  consented  either 
orally  or  in  writing,  and  that  his  consent  in  either  mode 
would  have  bound  the  company.  *  *  *  But  the  policy 
contains  the  provision  that  no  agent  of  the  company  shall  be 
deemed  to  have  waived  any  of  the  terms  and  conditions  of 
the  policy,  unless  such  waiver  is  indorsed  on  the  policy  in 
writing.  This  is  a  plain  limitation  upon  the  power  of  agents, 
and  can  mean  nothing  less  than  that  agents  shall  not  have 
the  power  to  waive  conditions,  except  in  one  mode,  viz.,  by 
an  indorsement  on  the  policy.  The  plaintiff  is  presumed  to 
SioEELs — Vol.  LXXXIX.        5 
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have  known  what  the  contract  contained,  and  the  proof  tends 
to  the  conclusion  that  this  provision  was  brought  to  his  notice. 
He  saw  fit,  however,  to  accept  the  assurance  of  the  agent  that 
an  entry  in  the  register  was  sufficient.  It  is  difficult  to  see  how, 
upon  the  law  of  contracts  and  agency,  the  plaintiff  can  recover. 
*  *  *  The  authority  of  an  agent  is  not  only  that  con- 
ferred upon  him  by  commission,  but  also,  as  to  third  persons, 
that  which  he  is  held  out  as  possessing.  The  principal  is  often 
bound  by  the  act  of  his  agent  in  excess  or  abuse  of  his  actual 
authority,  but  this  is  only  true  between  the  principal  and 
third  persons,  who,  believing  and  having  the  right  to  believe 
that  the  agent  was  acting  within  and  not  exceeding  his  author- 
ity, would  sustain  loss  if  the  act  was  not  considered  that  of 
his  principal.  If,  however,  a  person  dealing  with  an  agent 
knows  that  he  is  acting  under  a  circumscribed  and  limited 
authority,  and  that  his  act  is  in  excess  of  or  an  abuse  of  the 
authority  actually  conferred,  then  manifestly  the  principal  is 
not  bound,  and  it  is  immaterial  whether  the  agent  is  a  general 
or  a  special  one."  In  the  Marvin  case  (supra),  the  plaintiff 
relied  upon  a  parol  waiver  of  a  certain  condition  by  a  general 
agent  of  the  company.  The  policy  contained  a  provision  that 
any  alteration  or  waiver  of  its  conditions,  "  unless  made  at 
the  head  office  and  signed  by  an  officer  of  said  company," 
should  not  be  considered  as  valid.  It  was  held  that,  although 
the  agent  had  authority,  unless  restricted,  to  waive  conditions, 
as  his  authority  was  limited  by  the  provisions  of  the  policy, 
and  so  brought  to  the  knowledge  of  the  assured,  he  had  no 
authority  to  waive  the  condition  or  to  agree  that  it  should  be 
waived.  The  court  commented  upon  Pechrier  v.  Insxiramce 
Go,  and  Insurance  Co,  v.  WUkirison  {supra),  and,  after  quot- 
ing the  rule  laid  down  in  the  latter,  as  already  stated,  said : 
"  The  rule  could  not  go  further  than  this  without  violating 
all  reason  and  justice.  To  carry  it  further  would  compel  us, 
in  the  end,  to  say  that  insurance  companies  are  wholly  at  the 
mercy  of  their  general  agents,  and  no  restraint  is  possible." 
We  regard  these  authorities  as  analogous  and  controlling,  and 
we  gave  due  effect  to  them  in  deciding  the  recent  case  of 
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Messelbaek  v.  N(yrm<in  (122  K  Y.  578 ;  22  K  E.  Kep.  34). 
In  Sieen  v.  JS'.  F,  Insurance  Co.  (89  N.  Y.  315),  which  is 
relied  upon  by  the  plaintiff,  the  powers  of  the  general  agent 
were  not  restricted.  The  court  alluded  to  the  WaUh  case  and 
others,  and  said  that  they  were  in  favor  of  the  company,  "  on 
the  ground  that  by  the  terms  of  the  policies  in  question  the 
power  of  the  agent  was  limited,  and  the  authority  he  assumed 
had  been  reserved  by  the  company  to  its  officers,  or  was  to  be 
exercised  only  at  the  head  office,  and  authenticated  by  one  of 
its  oflBcers.  Such  reservation  is  not  to  be  found  in  the  policy 
before  us."  The  court  thus  distinctly  recognized  the  princi- 
ple upon  which  this  decision  is  based,  but  did  not  apply  it, 
because  the  powers  of  the  agent  were  not  limited  by  the  policy 
then  under  consideration. 

After  considering  all  the  grounds  upon  which  we  are  asked 
to  affirm  the  judgment  appealed  from,  we  think  that  it 
should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  event. 

All  concur,  except  Landon,  J.,  not  sitting. 

JudgmciUt  reversed. 


Emil  [N'extbeboeb  et  al..  Appellants,  v.  Henby  C.  Keim  et  al., 

Eespondents. 

A  Toliintaiy  conveyance  of  real  estate  from  a  husband  to  his  wife  is  good 
as  against  subsequent  creditors,  unless  made  with  intent  to  defraud 
them,  or  made  secretly  so  that  knowledge  thereof  was  withheld  from 
them  and  they  dealt  with  the  grantor  upon  the  faith  of  his  owning  the 
property  transferred,  or  the  transfer  was  made  with  a  view  of  entering 
into  some  new  and  hazardous  business,  the  risk  of  which  the  grantor 
intended  should  be  cast  upon  those  giving  him  credit  in  such  business. 

In  an  action  by  judgment  creditors  of  defendant  K.  to  set  aside  as  fraud- 
ulent a  deed  voluntarily  executed  by  him  to  defendant  D.  and  a  deed 
executed  by  the  latter  to  defendant  M. ,  the  wife  of  K.,  which  deeds  were 
recorded  three  days  after  their  execution,  it  appeared  that  at  the  time  of 
the  transfer  K.  was  negotiating  for  the  purchase  of  a  business,  which  pur- 
chase was  consummated,  and  the  indebtedness  upon  which  plaintiffs' 
judgments  were  recovered  was  incurred  in  such  business  more  than  a  year 
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after  the  conveyances.  It  did  not  appear  but  that  E.  was  solvent  at 
the  time  when  he  conveyed,  or  that  the  business  was  a  hazardous  one, 
or  that  plaintiffs,  in  giving  him  credit,  relied  upon  any  representation 
of  his  or  any  apparent  ownership  of  the  real  estate.  Held,  that  a  find- 
ing that  the  deeds  were  good  and  valid  conveyances  as  against  plaintiffs 
was  justified. 

K.,  at  the  time  he  completed  the  purchase  of  the  business,  represented  to 
the  vendor  that  he  owned  the  real  estate  conveyed;  his  wife  became 
surety  for  the  indebtedness  incurred  on  the  purchase;  this  was  all  sub- 
sequently paid,  thereafter  the  indebtedness  to  plaintiff  was  incurred. 
Heldy  that  this  representation  did  not  indicate  a  fraudulent  intent. 

After  the  plaintiffs  rested  on  the  trial,  defendants  moved  to  dismiss  the 
complaint  on  the  ground  of  failure  to  prove  facts  constituting  a  cause 
of  action.  The  court  denied  the  motion,  stating,  however,  that  as  the 
case  stood,  he  would  not  feel  justified  in  finding  that  the  conveyance 
was  with  intent  to  defraud  creditors.  No  evidence  was  offered  by 
defendants.  Both  parties  submitte<l  proposed  findings  and  the  court 
dismissed  the  complaint,  stating  the  dismissal  to  be  on  the  merits. 
Held,  that  the  case  must  be  deemed  to  have  been  submitted  in  such  a 
way  as  to  permit  the  court  to  weigh  the  evidence  and  determine  the 
facts,  and  so  to  dismiss  upon  the  merits. 

Place  V.  Hayward  (117  N.  Y.  487),  distinguished. 

Reported  below,  58  Hun,  ftO. 

(Argued  April  25,  1892;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Dcuvid  Hays  for  appellants. 
Arthur  Furber  for  respondents. 

Haioht,  J.  This  action  was  brought  to  set  aside  certain 
deeds  on  the  ground  that  they  were  made  with  the  intent  to 
defraud  creditors. 

The  defendant  Henry  G.  Keim  was  the  owner  of  an  inter- 
est in  certain  real  property  situate  in  the  city  of.  New  York, 
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of  the  value  of  about  $5,000,  and  on  the  28th  day  of  Decem- 
ber, 1883,  he  voluntarily  conveyed  the  same  to  the  defendant 
Kate  Boiler,  who  on  tlie  same  day  conveyed  the  same  to  the 
defendant  Mary  A.  Keim,  the  wife  of  the  defendant  Henry 
G.  Keira,  and  which  deeds  were  on  the  tliirty-iirst  day  of 
December  thereafter  recorded  in  the  office  of  the  register  of 
the  city  and  county  of  New  York,  in  liber  1768  of  convey- 
ances, at  pages  163  to  165.  At  the  time  of  these  conveyances 
the  defendant  Henry  G.  Keim  was  engaged  in  the  manufac- 
ture of  flowers  and  feathers  for  tlie  millinery  trade,  and  was 
possessed  of  personal  property  consisting  of  stock  in  trade, 
fixtures,  furniture,  bills,  notes,  book  accounts  and  the  good 
will  of  his  business,  and  there  is  no  proof  that  his  then  lia- 
bilities exceeded  the  value  of  his  property,  lie  had,  however, 
prior  to  such  conveyance,  had  negotiations  with  one  J.  B. 
Sweeting,  of  Rochester,  N.  Y.,  for  the  purchase  of  his  retail 
millinery  business  in  that  city,  and  in  the  course  of  such 
negotiations  had  stated  to  Sweeting  that  he  was  the  owner  of 
the  real  estate  conveyed  as  afore^jaid.  On  the  9th  day  of 
January,  1884,  Keim  and  wife  visited  Sweeting  at  his  store 
in  Rochester,  and  then  agreed  upon  tlie  ttmis  of  purchase, 
and  on  that  occasion  Keim,  in  the  presence  of  his  wife,  for 
the  purpose  of  obtaining  credit,  again  stated  to  Sweeting  that 
he  was  the  owner  of  the  real  estate  before  mentioned.  Sweet- 
ing, l)elieving  the  representations  concerning  the  ownership 
of  the  real  estate,  sold  to  Keim  his  stock  of  millinery  goods  in 
Rochester  for  tlie  price  of  $9,500 ;  $500  to  be  paid  in  cash, 
and  $9,000  on  a  term  of  credit  running  nine  years,  secured 
by  notes  in  part  made  by  Keim,  indorsed  by  his  wife,  and  in 
part  notes  made  by  his  wife  and  indorsed  by  himself.  Keim 
took  possession  and  carried  on  the  business  in  the  city  of 
Rochester  until  the  15th  day  of  June,  1885,  at  which  time  he 
made  a  general  assignment  for  the  benefit  of  creditors.  In 
the  meantime,  a  fire  had  occurred  in  his  store,  destroying  the 
greater  portion  of  his  stock  of  goods. 

The  plaintiffs  are  judgment  creditors  oi  Keim,  and  their 
judgments  were  recovered  for  goods  sold  and  delivered  to 
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him  in  the  spring  of  1885  for  his  millinery  business  in 
Rochester. 

The  trial  court  found  as  a  conclusion  of  law  that  the  deeds 
mentioned  are  good  and  valid  conveyances  as  against  the 
plaintiflFs,  and  vested  the  title  of  the  property  in  the  defend- 
ant Mary  A.  Keim,  and  refused  to  find  that  Keim,  at  the  time 
of  executing  the  deed,  was  insolvent,  or  that  he  made  the 
conveyance  with  tlie  intent  to  hinder,  delay  and  defraud  his 
creditors  in  tlie  business  in  wliich  he  v^as  about  to  engage  in 
Rochester,  including  the  plaintiffs. 

The  representation  made  by  Keim  to  Sweeting  at  the  time 
of  the  purchase  of  tlie  millinery  stock  in  Rochester  might  be 
the  subject  of  criticism,  and  indicate  a  fraudulent  intent  to 
cheat  and  defraud  him  were  it  not  for  the  fact  that  the  notes 
given  to  secure  the  payment  of  the  purchase-price  bear  the 
signature  of  Mrs.  Keim,  the  then  owner  of  the  real  estate. 
It  is  not,  however,  important  for  us  at  this  time  to  consider 
the  relations  existing  between  Keim  and  Sweeting,  or  of  the 
liability  of  one  to  the  other,  further  than  to  detennine 
whetlier  the  transaction  establishes  an  intent  to  cheat  and 
defraud  subsequeiit  creditors.  Sweeting  is  not  a  party  to  this 
action,  and  the  liabilities  upon  which  the  plaintiffs  have 
obtained  their  judgments  were  contracted  more  than  a  year 
subsequent  to  these  conveyances.*  As  to  tliem  there  is  no 
evidence  that  there  was  any  representation  made  by  Keim  as 
to  his  ownership  of  real  property  to  induce  them  to  give  him 
credit,  or  tliat  they  relied  upon  any  such  representation  or 
appearance  of  ownersliip  in  giving  liim  credit ;  neither  is 
there  evidence  that  the  millinerv  business  in  which  he  was 
about  to  engage  at  Rochester  was  hazardous. 

The  rule  we  regard  as  well  stated  by  Mr.  Justice  Brewer, 
in  the  case  of  Sehrexjer  v.  ^cott  (134  U.  S.  411) : 

"  It  is  evident  that  the  rule  obtaining  in  New  York,  as  well 
as  recognized  by  this  court,  is  that  even  a  voluntary  convey- 
ance from  husband  to  wife  is  good  as  against  subsequent  cred- 
itors, unless  it  was  made  with  the  intent  to  defraud  such  sub- 
sequent creditors ;  or  there  was  secrecy  in  the  transaction  by 
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which  knowledge  of  it  was  withheld  from  such  creditors  who 
dealt  with  the  grantor  upon  the  faith  of  his  owning  the  prop- 
erty transferred  ;  or  the  transfer  was  made  with  the  view  of 
entering  into  some  new  and  hazardous  business,  the  risk  of 
which  the  grantor  intended  should  be  cast  upon  the  parties 
having  dealings  with  him  in  a  new  business."  (See  also  Todd 
V.  ^^eha?l,  109  N.  Y.  316,  327.) 

Applying  this  rule  to  the  facts  as  found  by  the  trial  court, 
it  is  apparent  that  the  plaiutiflFs  have  failed  to  establish  their 
right  to  the  relief  demanded.  The  conveyances  were  not 
secret,  for  they  were  recorded  in  the  office  of  the  register  on 
the  third  day  after  their  execution,  and  it  is  not  shown  that 
tliey  were  made  with  the  view  of  entering  into  a  new  and 
hazardous  business  with  the  intent  of  casting  upon  the  plain- 
tiffs the  risks  of  the  dealings  they  may  have  with  him  in  such 
business. 

It  is  claimed  that  the  complaint  was  dismissed  at  the  close 
of  'the  plaintiflFs'  case,  and  tliat  it  was  in  effect  a  nonsuit,  and 
if  there  are  any  disputed  questions  of  fact  or  inferences  to  be 
drawn  therefrom,  wlrch,  upon  a  jury  trial,  would  require  the 
submission  of  the  case  to  a  jury,  the  jijdgment  must  be 
reversed,  and  our  attention  is  called  to  the  case  of  Plane  v. 
llayward  (117  N.  Y.  487). 

In  that  case  the  complaint  was  dismissed,  and  the  court 
considered  the  question  as  to  whether  the  defendant  had  the 
right  to  retain  in  the  judgment  the  statement  that  the  dis- 
missal was  upon  the  "inerits. 

In  this  case,  after  the  plaintiffs  rested,  the  counsel  for  the 
defendants  moved  to  dismiss  the  complaint  on  the  ground 
that  the  plaintiffs  had  failed  to  prove  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  replied  :  ^'  I  will  not  dis- 
miss the  complaint,  but  I  say,  upon  the  evidence  as  it  now 
stands,  I  would  not  feel  justified  in  finding  that  this  convey- 
ance in  question  was  made  with  the  intention  of  defrauding 
creditors." 

Both  parties  prepared  findings  and  submitted  them  to  the 
court.     Tlie  complaint  was  dismissed  upon  the  merits.     It 
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appears  to  ns  that,  under  these  oircnmstances,  the  case  must 
be  deemed  to  have  been  submitted  to  the  court  in  such  a  way 
as  to  permit  it  to  weigh  the  evidence,  draw  the  legitimate 
inferences  therefrom  and  determine  the  facts.  The  trial,  as 
we  have  seen,  was  before  tlie  court,  which  was  charged  with 
the  duty  of  determining  the  facts.  It  is  quite  different  in  a 
trial  before  a  jury.  In  such  a  case  it  is  the  province  of  the 
court  to  declare  the  law,  and  that  of  the  jury  to  determine 
the  facts.  We  do  not  regard  it  as  necessary  that  a  court 
charged  with  the  duty  of  deciding  the  facts  should  be  required 
to  continue  its  sittings  and  take  the  evidence  that  the  defend- 
ant may  be  able  to  produce  when  its  mind  is  satisfied  upon 
the  close  of  the  plaintiff's  case  that,  under  the  facts  disclosed, 
the  plaintiff  ought  not  to  recover. 

We  do  not  regard  the  conversation  of  Sweeting  with  Keim 
and  wife,  in  August,  1 884,  in  reference  to  Mrs.  Keim's  sig- 
nature upon  the  notes,  as  material.  If  she  had  a  desire  to  be 
relieved  from  liability  upon  the  notes  at  that  time,  it  would 
not  tend  to  establish  the  fact  that  she  had  an  intent  to  defraud 
at  the  time  they  were  executed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Joseph  J.   O'Donohue  et  al..  Appellants,  v.  Feanois  H, 

Leggett  et  al..  Respondents. 

Defendants  contracted  to  purchase  of  B.  &  Co.,  plaintiffs  assignors,  a 
specified  quantity  **  of  Free  Preanger  coffee  to  arrive."  The  vendors 
tendered  on  arrival  coffee  which  was  not  "  Free  Preanger,"  but  was 
"  Pondok  Gedeh."  In  an  action  upon  the  contract  it  appeared  that  by 
the  term  **  Free  Preanger"  was  meant  coffee  grown  on  private  planta- 
tions in  Preanger,  a  district  in  Japan.  "  Pondok  Gedeh  "  is  a  plantation 
in  an  adjoining  district ;  its  coffee  at  the  time  of  the  transaction  com- 
manded  a  less  price  than  that  contracted  for.  It  also  appeared  that 
about  this  time,  and  until  defendants  refused  to  accept,  a  few  parcels 
of  coffee  grown  on  private  plantations  in  the  adjoining  district  had 
been  sold  as  "Free  Preanger,"  one  such  purchase  having  been  made 
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by  defendants,  but  it  did  not  appear  that  they  or  the  other  buyers  knew 
that  their  purchases  were  from  such  other  district.  Heldt  that  no  gen- 
eral custom  was  shown  to  sell  "  Pondok  Gedeh "  as  "Free  Preanger; " 
and  that  defendants  were  justliied  in  refusing  to  accept. 

Plaintiffs  proved  that  before  the  arrival  of  the  coffee  they  received 
samples  thereof  which  they  delivered  to  defendants;  the  marks  thereon 
indicated  to  the  trade  that  the  coffee  was  *'  Pondok  Gedeh."  Defend- 
ants retained  the  samples -for  two  days  and  then  delivered  .them  to 
brokers,  with  instructions  to  offer  the  coffee  for  sale.  Plaintiffs  then 
offered  to  show  a  trade  custom  in  New  York  making  it  the  duty  of  a 
buyer  to  accept  or  reject  coffee  immediately  after  the  receipt  and  exam- 
ination of  such  samples.  Ilelcf,  that  the  offer  was  properly  rejected,  as 
the  sale  was  not  by  sample,  and  by  the  contract  defendants  were 
entitled  to  await  the  arrival  of  the  coffee  and  its  inspection  in  bulk 
before  acceptance. 

Also  held,  that  evidence  offered  by  plaintiffs  to  the  effect  that  when 
defendants  delivered  the  samples  to  the  brokers  they  instructed  them  to 
sell  the  coffee  as  "Free  Preanger"  was  properly  excluded  ;  that  the 
trial  of  the  experiment  whether  the  coffee  could  be  so  sold,  in  the 
absence  of  evidence  of  its  success  did  not  establish  that  in  trade  signifi- 
cation the  coffee  in  question  was  **  Free  Preanger." 

(Argued  April  25,  1892;  decided  May  31.  1802.) 

Appeax  from  judgineiit  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  December  2,  1889,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial 
at  Circuit. 

The  action  was  to  recover  damages  for  the  alleged  breach 
by  the  defendants  of  the  following  contract : 

"  New  York,  Ort<^I}er  27th,  1879. 

"Sold  for  account  for  Messrs.  Sheldon  Banks  &  Co.  to 
Messrs.  F.  H.  Leggett  &  Co.  1,700  piculs  of  Free  Preanger 
coffee  to  arrive,  the  name  of  the  vessel  or  vessels  to  be  given 
as  soon  as  known  to  the  sellers,  at  22  cents  per  pound.  Sound 
and  made  sound.  Basis  four  month's  notes  from  average 
delivery  in  store.  Payable  cash  witliin  first  month's  storage ; 
discount  for  unexpired  time,  rate  7  per  cent  per  annum ;  first 
month's  storage  and  fire  insurance  free  and  to  weigh  coffee. 
SlOKELS — ^VoL,  LXXXIX.         6 
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Should  government  impose  duty  on  coflfee,  this  coffee  to  be 
taken  in  bond.     No  arrival,  no  sale. 

« (Signed)         O'SHAUGHNESST  &  SORLEY, 

"  Brokers:' 

And  written  across  the  face,  "  Accepted,"  Sheldon  Banks 
&Co. 

The  vessel,  the  Jacobus  Johannes,  did  arrive  early  in  May, 
1880,  and  the  defendant,  after  examining  the  coffee,  refused 
to  accept  it,  and  wrote  plaintiffs'  assignors  under  date  of  May 
29,  1880,  confirming  previous  verbal  notice  of  refusal. 
Defendants  placed  their  refusal  "  on  the  ground  that  they  are 
not  Free  Preanger  as  purchased  '  to  arrive '  of  you  Oct.  27, 
1879."  The  plaintiffs,  after  notice  to  defendants  and  proper 
advertising,  caused  the  coffee  to  be  sold  at  public  auction 
August  20,  1880,  upon  defendants'  account,  and  realized 
$11,342.90  less  tlian  tlie  contract  price.  This  difference  with 
interest  they  seek  to  recover  in  this  action. 

Further  facts  are  stated  in  the  opinion. 

Joseph  II,  Choate  for  appellants. 

Edmutid  Handolph  Robinson  for  respondents. 

Landon,  J.  The  coffee  offered  for  defendants'  acceptance 
was  not  "  Free  Preanger,"  but  was  "  Pondok  Gedeh."  Pre- 
anger is  a  large  district  in  Java,  Buittenzorg  is  the  adjoining 
district,  and  Pondok  Gedeh  is  a  plantation  in  tlie  latter  dis- 
trict. Free  Preanger  coffee  — "  Free,"  distinguishing  the 
coffee  grown  upon  private  plantations  from  that  grown  by 
the  government  —  was  better  known  than  the  Pondok  Gedeh, 
and  at  the  time  of  this  transaction  commanded  a  higher  price 
in  the  New  York  market. 

The  plaintiffs,  however,  contend  that  there  was  a  trade 
signification  attached  to  the  term  Free  Preanger;  that  the 
product  of  several  plantations  outside  of  the  district  of  Pre- 
anger, but  near  it,  was  known  in  the  New  York  market  as 
Free  Preanger ;  that  Pondok  G^deh  was  one  of  these  planta- 
tions, and  that  this  contract  was  made  and  should  be  construed 
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with  reference  to  such  trade  signilication.  Much  evidence 
was  given  upon  this  subject.  We  have  examined  it  and  con- 
clude that  it  was  not  sufficient  to  sustain  a  verdict  in  favor  of 
the  proposition.  It  does  not  appear  that  before  September, 
1879,  any  eflfort  was  made  in  the  New  York  market  to  sell 
Pondok  Gedeh  coffee  as  Free  Preanger,  but  that  about  that 
time  and  until  the  defendants  refused  to  accept  this  parcel  of 
coffee,  some  importers  and  dealers  in  coffee  did  sell  a  few 
parcels  of  coffee  as  Preanger  which  were  grown  in  that  dis- 
trict. In  September,  1879,  these  defendants  bought  1,200 
piculs  of  Tziserora  as  Free  Preanger  and  some  other  dealer 
bought  2,200  piculs.  But  it  was  not  shown  that  the  defend- 
ants or  the  other  buyers  knew  that  their  purchases  were  in 
fact  Tziserora.  A  few  sales  of  coffee  from  the  Nangoon  dis- 
trict as  Free  Preanger  was  mentioned  by  one  witness,  but  he 
could  not  give  the  particulars.  Several  witnesses  testified  in 
general  terms  that  coffee  raised  upon  the  private  plantations 
in  the  Buittenzorg  district  near  to  Preanger,  including  those 
already  mentioned  and  some  others,  were  sold  in  1879  as 
Free  Preanger,  but  when  asked  to  give  particulars  their 
recollection  was  defective,  and  their  testimony  leaves  it  in 
doubt  whether  tlie  buyer  had  the  knowledge  of  the  seller  as 
to  the  district  in  which  the  coffee  was  grown. 

Respecting  the  sale  of  Pondok  Gedeh  as  Free  Preanger, 
no  witness  had  knowledge  of  any  sales  other  than  of  tlie  con- 
signment of  coffee  here  in  question.  The  trial  court  properly 
held  that  no  general  custom  was  shown  to  sell  Pondok  Gedeh 
as  Free  Preanger,  and  that  no  knowledge  of  such  a  custom 
was  brought  home  to  the  defendants. 

The  plaintiffs  proved  that  they  notified  the  defendants 
January  28,  1880,  of  the  name  of  the  vessel,  the  "  Jacobus 
Johannes,"  upon  which  the  coffee  was  expected  to  arrive,  and 
that  March  1,  1880,  overland  samples  having  arrived,  via 
London,  pursuant  to  the  custom  of  the  trade,  they  delivered 
them  to  the  defendants  who  kept  them  two  days,  and  then 
brought  them  back  to  the  same  brokers  through  whom  this 
contract  was  made,  with  instructions  to  offer  the  coffee  for 
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sale.  The  marks  on  the  samples  would  indicate  to  the  trade 
that  the  coffee  was  Pondok  Gedeh,  but  would  not  aside  from 
that  designation  indicate  the  district  in  which  it  was  grown. 
The"  plaintiffs  then  sought  to  show  a  trade  custom  in  New 
York  making  it  the  duty  of  the  buyer  to  accept  or  reject  the 
coffee  immediately  after  the  receipt  and  examination  of  such 
samples.  The  questions  asked,  tending  to  prove  this  custom, 
were  excluded  upon  defendants'  exception.  In  this  we  think 
there  was  no  error.  The  contract  was  in  writing  and  con- 
tained no  mention  of  samples.  According  to  its  terms,  the 
defendants  could  await  the  arrival  of  the  coffee  and  its  inspec- 
tion in  bulk.  The  custom,  if  allowed,  and  of  the  force  sug- 
gested, would  in  effect  alter  the  contract  in  a  particular  material 
to  tlie  rights  of  the  defendants.  Evidence  of  it  was,  there- 
fore, properly  excluded.  {Corn  Exchange  Bank  v.  Nassau 
Bank^  91  N.  Y.  75 ;  Beirne  v.  Dord^  5  id.  95 ;  WestcoU  v. 
Thompson,  18  id.  363-367  ;  Bradley  v.  Wheder,  44  id.  495 ; 
Barnard  v.  Kellogg,  10  Wall.  384.) 

The  court  sustained  defendants'  objection  to  questions  asked 
by  plaintiff  to  prove  that  when  defendants,  in  March,  returned 
the  overland  samples  to  the  brokers,  they  instructed  them  to 
sell  the  coffee  as  Free  Preanger.  As  they  still  had  until  after 
the  vessel's  arrival  in  which  to  determine  whether  they  would 
accept  the  coffee,  the  trial  of  the  experiment  whether  the 
market  would  take  this  coffee  aw  Free  Preanger  upon  inspec- 
tion of  the  samples  might  assist  them  in  reaching  that  deter- 
mination ;  the  mere  trial  of  the  experiment,  in  the  absence  of 
evidence  of  its  success,  was  not  evidence  that  in  trade  signifi- 
cation this  coffee  actually  was  known  by  that  name.  Besides, 
Pondok  Gedeh  was  the  name  of  a  plantation  or  estate,  very 
small  in  comparison  with  Preanger  or  Buittenzorg,  and  it 
does  not  appear  that  the  defendants  then  knew  that  it  was  in 
the  latter  and  not  in  the  former  district.  The  objection  was 
properly  sustained. 

It  appeared  that  only  1645  1-2  piculs  of  coffee  arrived 
instead  of  1700,  as  specified  in  the  contract.  Upon  the  trial, 
this  variance  in  the  number  of  piculs  was  insisted  upon  in 
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justification  of  the  defendants'  refusal  to  accept.  The  coffee 
arrived  in  mats,  two  mats  making  a  picul.  "  Picul "  is  a 
measure  of  the  weight  of  coffee,  and  is  understood  in  New 
York  to  call  for  from  128  to  136  pounds,  the  weiglit  of  the 
coffee  being  affected  during  transportation  by  various  causes. 

By  the  contract,  the  coffee  was  to  be  sold  by  the  pound  and 
to  be  weighed.  The  actual  weight  of  the  1645  1-2  piculs  was 
221,000  pounds,  which  was  equal  to.  1,700  piculs  at  130 
pounds  each.  The  defendants  did  not  place  their  refusal  to 
accept  the  coffee  upon  any  deficiency  in  the  number  of  piculs, 
and  since  the  deficiency  was  not  in  the  actual  weight  of  the 
coffee,  but  in  the  number  of  packages  in  which  it  was 
enclosed,  we  incline  to  think  this  variance  was  not  material 
in  fact  or  in  the  intention  of  the  parties.  But  the  variance 
from  the  contract  in  the  kind  of  tlie  coffee  offered  tlie  defend- 
ants was  fatal  to  the  plaintiff's  right  of  recovery,  and  the 
judgment  should  be  aflSrmed,  with  costs. 

All  concur,  except  Bbadlky  and  Haioht,  JJ.,  dissenting. 

Judgment  affirmed. 


Oboboe  W.  Cbouoh  et  al.,  Respondents,  v.  Max  L.  Gutmann, 

Appellant, 

Where  a  building  contract  provides  tbat  in  case  the  contractor  refuses  or 
neglects  to  supply  a  sufficiency  of  materials  or  workmen,  the  owner 
may  finish  the  work  and  deduct  the  expense  so  incurred  from  the  con- 
tract price,  and  the  owner  avails  himself  of  this  privilege,  in  determin- 
ing in  an  action  to  recover  a  balance  alleged  to  be  due,  as  to  whether 
there  has  been  a  substantial  performance,  the  contractor  is  entitled  to 
the  benefit  of  the  work  so  done;  the  owner  may  not  assert  a  forfeiture 
in  respect  to  the  deficiency  so  supplied  by  him,  but  is  simply  entitled 
to  deduct  the  expense  incurred. 

To  constitute  a  substantial  performance  of  such  a  contract,  it  must  appear 
that  the  contractor,  in  good  faith,  intended  to  comply  with  the  (K)ntract; 
that  defects,  if  any,  are  not  pervasive  and  do  not  constitute  a  deviation 
from  the  general  plan,  and  are  not  so  essential  that  they  may  not  be 
remedied  without  difficulty. 

Slight  defects,  caused  by  inadvertence  or  unintentional  omissions,  are  not 
necessarily  in  the  way  of  a  recovery  of  the  contract  price,  less  the 
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amount  by  way  of  damages  requisite  to  indemnify  the  owner  for  the 
expense  of  conforming  the  work  to  that  the  contract  calls  for. 

As  to  whether  there  has  been  a  substantial  performance  is  usually  a  ques- 
tion of  fact. 

Where  by  the  terms  of  the  contract,  the  architect's  certificate  is  a  condition 
precedent  to  a  right  of  recovery,  and  after  the  work  has  been  substan- 
tially completed  by  the  owner,  the  architect  refuses  to  give  a  certificate, 
the  refusiil  is  unreasonable,  and  the  non-production  of  the  certificate  is 
excused. 

It  seems,  that  if  the  architect  gives  a  certificate  that  the  work  is  substan- 
tially performed,  the  right  of  the  owner  to  abate  recovery  for  defects  in 
the  work  is  not  necessarily  defeated. 

Plaintiff's  assignors  contracted  to  do  the  carpenter  work  on  a  building 
being  erected  by  defendant  for  ^,000.  When  the  contractor  ceased 
work  thereon,  defendant,  pursuant  to  a  provision  of  the  contract,  author- 
izing him  so  to  do,  gave  notice  to  the  contractor  that  unless,  within 
three  days,  he  supplied  a  sufficiency  of  workmen  and  material  to  pro- 
ceed with  and  complete  the  work,  he  (defendant)  would  do  this  and  charge 
the  expense  to  the  contractor.  After  waiting  the  time  specified,  defendant 
employed  another  carpenter,  who  furnished  work  and  material.  In  an 
action  to  recover  a  balance  alleged  to  be  due,  the  referee  found  that  the 
fair  value  of  the  labor  and  material  so  furnished  was  $499.29;  that  aside 
from  this  the  cost  of  repairing  defects  in  the  work  was  $205,  and  of  work 
omitted,  $12.  The  referee  found  that,  although  in  some  particulars  the 
work  was  not  first  class  and  did  not  conform  to  the  contract,  there 
was  no  willful  or  intentional  departure  from  its  terms;  that  such 
defects  did  not  pervade  the  whole  work,  and  that  they  were  "not  so 
essential  that  the  object  which  the  parties  intended  to  accomplish 
was  not  accomplished."  Jfeld  (Follett,  Ch.  J.,  Vann  and  Landon, 
JJ..  dissenting),  that  the  facts  so  found  justified  the  conclusion  that  the 
contract  was  substantially  performed. 

(Argued  April  27,  1892;  decided  May  31.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1800,  whicli  affirmed  a  judg- 
ment in  favor  of  plaintiflEs  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  to  recover  money  alleged  to  be  due 
from  the  defendant  for  work  on  his  building,  performed  by 
John  Wadsworth  and  son,  and  to  which  the  plaintiff  had  by 
transfer  become  entitled. 
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It  appears  that  on  September  28,  1886,  the  defendant 
entered  into  contract  in  writing  with  John  R.  Stauchen, 
whereby  the  latter  agreed  to  furnish  the  materials  for  and 
erect  and  by  the  first  day  of  April,  1887,  to  finish  a  brick 
block  and  apartment  house  for  the  defendant  in  the  city  of 
Rochester,  in  the  manner  and  according  to  the  specifications 
referred  to,  for  the  sum  of  $16,500,  payable  in  installments 
of  eighty  per  cent  of  the  vahie  of  the  work  as  it  progressed, 
and  the  balance  on  the  satisfactory  completion  of  the  entire 
work.  ^'  Payments  made  only  on  the  architect's  certificate, 
and  such  certificate  shall  be  a  condition  precedent  to  the 
right  of  recovery  under  this  agreement."  The  defendant 
reserved  the  right  to  make  at  any  time  during  the  progress 
of  the  work  "  any  alterations,  deviations,  additions  or  omis- 
sions in  the  work  or  materials,"  and  it  was  provided  that  in 
such  case  the  value  should  be  added  or  deducted  accordingly. 

And  should  the  contractor  at  any  time  during  the  progress 
of  the  work  refuse  or  neglect  to  supply  sufiiciency  of  mate- 
rials or  workmen,  the  defendant  should  have  the  power,  after 
three  days'  notice  in  writing  to  do  so,  finish  the  work,  and  the 
expense  thus  incurred  by  him  should  be  deducted  from  the 
amount  of  the  contract  price.  It  was  also  agreed  that  for 
each  and  every  day's  delay  in  the  performance  of  the  agree- 
ment after  the  term  there  specified,  there  should  be  allowed 
and  paid  by  the  contractor  to  the  defendant  ten  dollars  dam- 
ages for  such  delay  if  it  should  arise  from  any  act  or  default 
on  the  part  of  the  former. 

Afterwards,  and  by  contract  of  the  same  date,  Stauchen 
sublet  the  carpentry  work  of  the  building  to  John  Wads- 
worth  &  Son  at  the  price  of  six  thousand  dollars,  with  the 
knowledge  and  assent  of  the  defendant.  This  contract  was 
also  in  writing,  and  contained  the  same  provisions  as  did  that 
first  mentioned.  And  upon  it  Stauchen  indorsed  the  follow- 
ing order : 

"  M.  L.  GxTTMANN — Please  pay  to  th©  order  of  John  Wads- 
worth  &  Son  the  amount  of  the  within  contract,  when  the 
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work  is  satisfactorily  performed,  in  installments,  and  charge 
to  the  account  of  JOHN  R.  STAUCHEN." 

The  original  and  sub-contractors  proceeded  with  the  work, 
^nd  the  defendant,  from  time  to  time,  made  payments  to  the 
sub-contractors  amounting  in  the  aggregate  to  |i3,869,  and  in 
addition  he  paid  August  25,  1887,  on  their  order  drawn  upon 
him  for  $500  to  Ocorr  &  Co.,  July  5,  1887,  which  he 
accepted,  payable  out  of  the  architect's  next  estimate. 

The  Wadsworths  being  indebted  to  the  plaintiffs  for  lum- 
ber used  in  the  building  on  the  27th  of  June,  1887,  gave  to 
them  an  order  of  that  date  on  the  defendant,  as  follows : 

"  Max  L.  Gutmann — Please  pay  G.  W.  &  F,  P.  Crouch  six- 
teen hundred  and  fifty  dollars,  and  charge  the  same  to  our 
contract.  JOHN  WADSWOKTH  &  SON." 

Which  was  presented  to  the  defendant  and  accepted  by  him 
July  6,  1887,  by  indorsement  thereon  as  follows : 

"  This  order  is  accepted,  payable  out  of  the  balance  which 
may  be  due  Messrs.  Wadsworth  &  Son  when  the  building  is 
completed,  to  the  extent  of  sucli  unpaid  balance  and  no  more, 
and  on  the  architect's  certificate  only. 

"MAX  L.  GUTMANN." 

This  constitutes,  with  a  formal  assignment  afterwards  made 
by  the  Wadsworths  to  them,  the  alleged  claim  of  the  plain- 
tiffs against  the  defendant. 

The  Wadsworths  continued  their  work  on  the  building 
until  about  July  30,  1887,  when  they  ceased  work  upon  it. 
And  that  day  the  defendant  gave  to  Stauchen  notice  in 
writing  that  unless  he  supplied  a  sufficiency  of  workmen  and 
material  to  proceed  with  the  work  in  finishing  the  building  in 
accordance  with  the  contract  within  three  days,  he  would 
employ  workmen  and  furnish  material  to  complete  it  and 
charge  the  expense  to  his  account.  And  after  waiting  that 
time  the  defendant  employed  one  Pike,  a  carpenter,  to  remedy 
the  defects  in  the  work ;  and  the  value  of  the  labor  on  the 
building  performed  by  Pike,  including  materials  and  of  some 
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painting  done  by  another  under  Pike's  directions,  amounted 
to  $439.29. 

On  August  5,  1887,  Stauchen  gave  the  defendant  notice 
to  make  no  further  payments  to  the  Wadsworths  on  account 
of  the  work.  And  on  the  eighth  of  that  month  Stauchen 
made  a  settlement,  by  which  there  was  deducted  from  the 
contract  price  ($16,500)  the  amount  of  the  contract  with  the 
Wadworths,  $6,000,  and  the  payment  which  had  been  made 
to  Stauchen  during  the  progress  of  the  work,  and  the  sum  of 
$1,499.55  for  stipulated  damages,  which  included  $1,300  for 
130  days'  delay  from  April  1  to  August  8,  1887,  leaving  as  a 
balance  $4,000,  for  which  the  defendant's  check  was  given  to 
him  in  full  of  all  demands  except  as  to  balance  due  on  the 
carpenter  work  embraced  in  the  Wadsworths'  contract.  Tne 
referee  having  found  that  the  contracts  were  substantially 
performed,  presented  the  following  statement  applicable  to 
that  of  the  sub-contractors : 

Gave  them  credit  for  the  contract  price $6,000  00 

anr^  for  extra  work 260  00 

$6,260  00 

And  made  the  deductions  for  pay- 
ments made  Wadsworths $3,869  OO 

Payment  of  O'Corr  order 500  00 

For  hardware  furnished  by  defendant,         293  64 

For  tiling  furnished  by  him 148  50 

For  iron  pipe  furnished  by  him  $14, 
and  register  and  transom  guard  $12, 
omitted  bv  the  contractor 26  00 

For  amt.  of  bills  of  Pike  &  Pierpont 
for  the  work,  etc.,  done  after  the 
three  days'  notice 439  29 

For  omissions  in  work  by  consent  of 
defendant 145  00      • 

Cost  of  repairing  defects  in  work ....         205  00 

5,626  43 

$633  57 
SicKELs— Vol.  LXXXIX.        7 
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And  he  directed  judgment  against  the  defendant  for 
$633. 5 Y,  with  interest  from  October  1,  1887. 

Further  facts,  essential  to  the  questions  considered,  appear 
in  the  opinion. 

S.  D.  B&nUey  for  appellant. 

Charles  M.  WiUia/ms  for  respondents. 

Bradley,  J.  The  acceptance  of  the  order  given  by  the 
Wadsworths  to  the  plaintiifs  upon  the  defendant  was  in  terms 
conditional,  and  payment  made  dependent  upon  completion 
of  the  building  and  on  the  architect's  certificate.  And  by  the 
contract  such  certificate  was  made  a  condition  precedent  to 
the  right  to  any  payments  upon  the  work.  No  such  certifi- 
cate was  obtained  by  the  WadswojjJi8_o.iitliej3laiiitijBEs  in  sup- 
port of  the  demand  for  payment  of  the  amount  of  the  order 
or  any  portion  of  it,  but  upon  appliclition  made  to  him 
November  29,  1887,  by  one  of  the  plaintiflFs  for  a  final  certifi- 
cate on  the  work,  tlie  architect  put  his  refusal  in  writing  of 
that  date  as  follows : 

"  Mr.  F.  P.  Crouch  —  Replying  to  your  request  for  final 
certificate  on  the  Gutmann  contract,  I  regret  that  there  are  so 
many  things  which  are  imperfect  that  I  am  prevented  from 
certifying  to  the  satisfactory  completion  of  the  work  under 
the  contract.  JAMES  G.  CUTLER, 

"  Architeety 

The  parties  to  the  contract,  by  it  made  the  architect's  cer- 
tificate essential  evidence  of  performance  and  of  the  right  to 
payment  founded  upon  it,  and  imless  its  production  was  in 
some  manner  waived,  or  its  necessity  otherwise  overcome  or 
obviated,  the  failure  to  obtain  it  constituted  a  bar  to  recovery 
by  the  plaintiflFs.  {Smith  v.  Brady ^  17  N.  Y.  173.)  In  sup- 
port of  his  conclusions,  the  referee  found  that  the  contractor 
Stauchen  substantially  performed  the  work  on  his  part,  and 
that  on  his  adjustment  with  the  defendant  there  was  deducted 
$199.65  for  defective  mason  work,  and  $1,300  for  delay  from 
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April  1  to  August  8,  1887,  in  completing  the  work.     And 
that  the  Wadsworths  substantially  performed  the  agreement 
on  their  part,  thougli  in  some  particulars  their  work  was  not 
first  class,  but  there  was  no  willful  or  intentional  departure  on 
their  part  from  the  terms  of  the  contract ;    and  tliat  such 
defects  did  not  pervade  the  whole  work,  and  were  *'  not  so 
essential  that  the  object  which  the  parties  intended  to  accom- 
plish was  not  accomplished."     He  also  found  that  the  archi- 
tect refused  to  give  the  plaintififs  a  certificate  for  final  estimate, 
and  upon  demand  refused  to  give  any  certificate ;   and  that 
his  refusal  to  give  any  certificate  was  unjust  and  unreasonable. 
The  latter  may  have  been  8upi)orted  if  tlie  finding  of  sub- 
stantial performance  was  warranted.     Both  propositions  are 
challenged  by  the  defendant's  exceptions.     Since  the  rule  of 
exact  or  literal  performance  has  been  relaxed  and  recovery 
may  be  founded  upon  substantial  performance,  that  term,  in 
its  practical  application  to  building  contrac^ts,  has   perhaps 
necessarily  become  somewhat  indefinite  otherwise  than  that 
the  builder  must  have  in  good  faith  intended  to  comply  with 
the  contract,  and  shall  substantiallv  have  d(me  so  in  the  sense 
that  the  defects  are  not  pervasive,  do  not  constitute  a  devia- 
tion from  the  general  plan  contemplated  for  the  work,  and 
are  not  so  essential  that  the  object  of  the  parties  in  making 
the  contract  and  its  purpose  cannot,   without  difticulty,  be 
accomplished  by  remedying  them.    Then  slight  defects  caused 
by  inadvertence  or  unintentional  omissions  are  not  necessarily 
in  the  way  of  recovery  of  the  contract  price,  less  the  amount, 
by  way  of  damages,  requisite  to  indemnify  the  owner  for  the 
expense  of  conforming  the  work  to  that  for  which  he  con- 
tracted.    And  whether,  having  in  view  those  guiding  con- 
siderations, the  contractor  has  proceeded  in  good  faith,  and 
the  defects  are  slight  in  the  sense  applicable  to  them  in  their 
relation  to  the  work  as  a  whole,  are  usually  questions  of  fact, 
and  upon  their  determination  is  dependent  the  disposition  of 
that  of  substantial  performance.     {Olacius  v.  Blacky  50  N". 
Y.  145 ;  Phillip  v.  OaUcmt,  62  id.  256 ;  Woodward  v.  Ful- 
hr,  80  id.  312 ;  Nolcm  v.  Whitney,  .88  id.  648.) 
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In  the  present  case  the  defective  condition  of  the  carpenter 
work  from  all  causes,  as  described  by  the  findings  of  the 
referee,  were  that  the  walls  of  the  building  settled  to  some 
extent,  thereby  affecting  the  carpenter  work ;  that  the  base 
boards  in  many  cases  parted  from  the  floor,  that  such  shrink- 
age of  the  boards  was  without  the  fault  of  the  Wadsworths 
or  the  material  furnished,  but  was  due  to  the  settling  of  the 
walls  and  partially  to  the  steam  heat ;  that  the  materials  fur- 
nished by  them  were  according  to  the  terms  of  the  contract, 
except  that  of  the  shelving  in  closets  and  the  maple  flooring 
for  the  halls,  part  of  which  was  second-class  material.  These 
facts  have  some  evidence  for  their  support. 

The  referee  further  found  upon  the  subject  of  defects  in 
the  carpenter  work,  that  when  the  Wadsworths  stopped  work 
in  the  latter  part  of  July,  1887,  there  were  defects  in  their 
work  in  the  following  respects :  "  In  the  bath-rooms,  in  the 
hardwood  floors,  pieced  casings  on  ^vindows  in  rear  of  build- 
ing, defective  hand-rail  on  front  stairs,  moulding  in  some 
portions  of  the  building  not  properly  smoothed  before  oiling, 
imperfect  painting  on  the  front  of  the  building."  And  fur- 
ther, that  on  the  defendant's  three  days'  notice  provided  by 
the  contract  and  given  on  July  30,  1887,  to  the  contractor  to 
provide  materials  and  workmen  to  complete  the  work,  the 
defendant  employed  to  remedy  the  defects  one  Pike,  a  car- 
penter, whose  work  upon  the  building  was  "  fixing  the  doors 
so  they  would  latch  and  windows  so  they  would  slide,  fixing 
covers  on  wash  trays,  fixing  back  stairs,  being  defects  prin- 
cipally due  in  part  to  poor  workmanship  and  in  part  to  settling 
of  the  building.  That  the  front  of  the  building  was  repainted 
by  men  employed  by  Pike,  th6  original  job  having  been  a 
poor  one  showing  spots,  and  in  some  cases  wHen  Pike's  repair- 
ing made  it  necessary,  additional  coats  of  oil  were  put  on  the 
building  in  the  interior."  And  that  the  fair  value  of  the  labor 
and  materials  necessary  to  remedy  and  make  good  the  defect- 
ive and  omitted  work  covered  by  the  specifications  performed 
by  Pike  and  his  painter  was  $439.29. 

The  referee  then  proceeded  by  his  findings  to  state  that  the 


1892.]  Crouch  et  al.  v.  Gutmann.  53 

Opinion  of  the  Court,  per  Bradley,  J. 

defective  work  covered  by  the  specifications  and  not  remedied 
by  Pike  consisted  of  "  maple  flooring  in  the  halls  in  which 
some  cases  second-class  material  was  used,  and  the  floors  them- 
selves in  some  cases  present  an  uneven  surface  caused  by 
settling  of  the  building.  The  window  frames  in  rooms  in 
the  rear  of  the  building  were  not  set  to  correspond  in  height 
with  the  doors  in  said  rear  rooms,  and  the  hand-rail  on  front 
stairs  was  patched,  and  there  was  defective  work  in  the  bath- 
rooms, window  casings  and  closet  shelves,  but  the  said  defects 
do  not  prevent  the  use  of  the  building  for  the  purposes 
intended."  And  that  the  fair  value  of  the  labor  and  mate- 
rials necessary  to  remedy  such  defective  work  not  remedied 
by  Pike  and  his  painter  was  $205.  He  also  found  tliat  the 
Wadsworths  failed  to  provide  iron  transom  guards  for  rear 
doors  and  iron  registers  for  front,  for  which  deduction  of  $12 
should  be  made.  And  he  added  that  when  Pike  had  com- 
pleted his  work  before  mentioned  and  on  or  about  September 
21,  1887,  the  defendant  took  and  has  since  remained  in  pos- 
session of  the  building  and  has  rented  portions  of  it  to  tenants. 
Althougli  there  is  a  conflict  in  the  evidence  in  respect  to  some 
of  such  findings,  there  is  in  tlie  record  some  evidence  tending 
to  support  all  of  them,  and  for  the  pur]:)ose8  of  this  review 
they  must,  therefore,  be  deemed  conclusive  of  the  facts  so 
found  by  him. 

While  tlie  condition  of  the  carpenter  work  when  the  Wads- 
worths  left  it  in  July,  was  such  as  to  indicate  defects  and 
omissions,  the  correction  of  which  would  cost  $()5().29,  it  may 
be  observed  that  such  defects  upon  such  estimate  of  the  cost 
to  the  amount  of  $489.29  were  remedied  through  tlie  action 
of  the  defendant  taken  pursuant  to  his  right  reserved  by  the 
contract,  to  furnish  materials  and  workmen  to  proceed  with 
the  work  and  charge  the  expense  to  the  contractor  upon  the 
failure  of  the  latter  to  do  it  on  three  days'  notice  to  him  to 
that  effect.  This  work  having  been  done  by  the  defendant 
in  the  exercise,  by  his  election,  of  such  right,  lie  cannot  effect- 
ually assert  forfeiture  in  respect  to  the  deficiency  so  supplied, 
but  the  Wadsworths  were  entitled  to  the  benefit  of  the  work 
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thus  produced  and  were  chargeable  to  the  defendant  for  the 
amount  of  the  exj)en8e  incurred  by  him  in  doing  it.  {Mv/rphy 
V.  Buchman^  66  N.  Y.  297.)  When  the  application  for  the 
architect's  certificate  was  made,  this  work  had  been  done  and 
the  defects  in  the  work  to  that  extent  removed,  and  in  other 
respects  the  work  could  then  have  been  made  to. conform  to 
the  specifications  by  the  appropriation  to  that  purpose  of  the 
sum  of  $216.71.  This  was  the  situation  when  the  architect 
was  requested  by  the  plaintiffs  to  make  certificate  for  payment 
of  final  estimate.  If  the  work  was  then  substantially  per- 
formed as  found  by  the  referee,  the  conclusion  was  warranted 
that  the  refusal  of  the  architect  to  give  any  certificate  was 
unreasonable  in  the  legal  sense  applicable  to  it  for  the  pur- 
poses of  relief.     {Nolan  v.  Whitney^  88  N.  Y.  648.) 

The  amount  of  damages. for  want  of  strict  performance  was 
not  such  as  to  necessarily  defeat  the  claim  of  substantial  per- 
formance. {Phillip  V.  GaUanty  62  N.  Y.  256.)  The  cost  of 
completion  of  work  by  remedying  defects  or  supplying  omis- 
sions in  it  to  meet  the  requirement  of  a  contract  may  be  so 
great  as  to  preclude  the  conclusion  of  substantial  performance. 

In  Flaherty  v.  Miner  (123  N.  Y.  382),  where  the  damages 
allowed  were  upwards  of  seventeen  per  cent  of  the  contract 
price,  the  court  suggested  (without  deciding)  that  if  it  had 
appeared  "  without  dispute  that  such  a  substantial  portion  of 
the  work  remained  undone  and  objection  had  been  properly 
taken,  it  may  well  be  that  the  plaintiff  could  not  have  recov- 
ered upon  the  theory  of  a  substantial  performance."  It  is 
suggested  that  it  was  not  within  the  province  of  the  archi- 
tect's duty  to  make  deductions  for  defective  work,  or  to 
determine  what  less  than  exact  or  full  completion  of  tlie  work, 
according  to  the  contract,  was  such  substantial  performance 
as  to  permit  recovery.  That  may  be  true  in  such  sense  that 
the  refusal  of  a  certificate  may,  on  his  part,  have  been  with- 
out purpose  to  deny  to  the  contractor  that  which  he  may  have 
been  entitled,  and  yet  it  may  be  determined  on  trial  that  the 
certificate  was  unreasonably  withheld.  The  considerations  of 
good  faith  on  the  part  of  the  contractor  bearing  upon  the 
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question  whether  the  defective  work  was  willful  or  uninten- 
tional and  inadvertent  the  architect  may  not  be  willing  to 
determine.  But  if  he  gives  a  certificate  founded  upon  final 
estimate  that  the  work  is  snistcmtially  performed,  the  right 
to  abate  recoverv  for  defects  in  the  work  is  not  necessarily 
defeated. 

In  Phillip  V.  Gallant  (62  N.  Y.  257),  where  the  contract 
price  of  the  work  was  $865.11  and  the  damages  allowed  for 
defective  work  was  $75,  the  question  of  substantial  perform- 
ance was  held  to  be  one  of  fact,  and  the  amount  of  damages 
was  not  treated  as  inconsistent  with  the  conclusion  to  that 
effect.  And  see  Van  GHef  y.  Van  Vechten  (42  N.  T,  S.  R. 
736). 

The  rule  of  substantial  performance  should  not  be  extended 
beyond  the  purpose  in  view  when  the  relaxation  of  the  strict 
performance  was  adopted,  which  was  founded  upon  equitable 
considerations  in  furtherance  of  justice,  and  made  applicable 
to  cases  of  honest  intention  of  contractors  to  fairly  perform 
their  contracts,  and  who  shall  in  the  main  have  done  so,  with 
only  slight  defects  or  omissions  inadvertently  and  uninten- 
tionally caused  and  appearing  in  the  work.  The  present  is  a 
case  not  free  from  difliculty  in  that  respect.  Not  less  so  in 
the  extent  of  the  deficiencies  than  in  the  character  of  some  of 
them.  The  fact  that  the  windows  in  the  rear  of  the  building 
were  not  in  align  with  the  doors  and  were  differently  cased, 
were  features  not  in  accordance  with  the  specifications,  and 
would  seem  to  have  been  apparent  to  observation  reasonably 
diligent.  Yet  the  Wadsworths  testify  to  the  effect  that  they 
supposed  that  they  had  completed  the  carpentry  work  accord- 
ing to  the  contract.  The  inference  was  permitted,  as  the 
result  showed,  that  they  may  have  placed  too  much  reliance 
upon  the  care  and  skill  of  their  employes.  And  it  does  not 
appear  that  their  attention  was  by  the  defendant  or  his  archi- 
tect called  during  the  progress  of  the  work  to  tliose  defects  in 
such  windows  and  casings,  although  payments  were  from 
time  to  time  made  upon  the  certificates  of  the  latter  to  those 
contractors      The  referee,  however,  was  by  stipulation  of  the 
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parties  given  the  opportunity,  which  he  made  available,  of 
viewing  the  premises  and  making  personal  inspection  of  the 
work,  and  he  may  have  acquired  such  aid  in  considering  the 
evidence  of  the  witnesses  as  might  thus  be  afforded  him. 
And  it  cannot  now,  in  view  of  the  evidence  and  against  his 
findings,  be  held  as  matter  of  law  that  the  defects,  or  any  of 
tliem,  were  willfully  caused  or  permitted  by  tlie  contractors. 
Whatever  view  we  may  have  taken  of  the  weight  of  evidence 
on  the  questions  of  fact  upon  the  subject,  those  findings  in 
that  respect  approved  by  the  court  below,  must  be  deemed 
conclusive  on  this  review.  The  time  within  which  the  con- 
tractor undertook  to  perfonn  the  work  was  an  essential  ele- 
ment in  the  contract,  which  provided  for  stipulated  damages 
at  the  rate  of  ten  dollars  per  day  for  the  period  of  delay  in 
that  respect  arising  from  his  act  or  default,  subject,  however, 
to  the  right  to  such  extension  of  time  as  might  be  rendered 
reasonable  by  strike  of  workmen,  to  whose  demands  the  con- 
tractor was  not  required  to  yield.  In  the  settlement  made 
by  the  defendant,  through  his  architect,  with  the  original 
contractor,  damages  at  such  rate  were  allowed  to  defend- 
ant for  delay  for  the  entire  time  from  April  1  to  August 
8,  1887,  when  such  settlement  was  made.  And  no  claim 
of  that  character,  up  to  that  time,  arises  in  this  action. 
It  seems  that  tlie  carpenter  work  which  the  subcon- 
tractors undertook  to  perfonn,  was  not  made  the  sub- 
ject of  that  settlement,  but  was  eliminated  from  it.  And 
assuming  that  any  delay  in  such  work  subsequent  to  that 
time  and  prior  to  the  time  the  possession  of  the  building 
was  made  available  to  the  defendant,  was  properly  the  sub- 
ject of  consideration  in  the  present  action,  the  question  arises 
whether  any  and  what  amount  of  damages  for  that  CAUse  are 
chargeable  by  way  of  abatement  of  the  alleged  claim  of  the 
plaintiff.  The  work  which  the  defendant,  foUoAving  the  three 
days'  notice  before  mentioned,  caused  to  be  performed,  was 
not  completed  until  about  the  2l8t  of  September,  1S87,  when 
he  took  possession  of  the  building.  Thus  intervened  a  period 
of  upwards  of  forty  days  after  the  time  up  to  which  the  mat* 
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ter  of  delay  had  been  adjusted  with  the  original  contractor. 
The  referee  has  found  that  the  subcontractors  were  delayed 
in  the  work  two  or  three  weeks  by  a  strike  of  workmen,  four 
or  live  days  awaiting  the  decision  of  the  defendant  in  respect 
to  certain  specified  work,  and  that  they  were  hindered  and 
delayed  by  the  plumbers  at  various  times  covering  a  period 
of  tliirty  days.  He  also  found  that  they  performed  some 
extra  work  amounting  to  $260,  the  time  occupied  in  doing 
which  does  not  appear.  The  plumbers  did  their  work  under 
a  contract  with  defendant  independent  of  his  contract  with 
Stauchen.  In  view  of  those  facts  taken  as  true,  and  which 
there  is  some  evidence  tending  to  prove,  it  would  seem  that 
delay  in  the  carpenter  work  for  a  time  at  least  equal  to  that 
from  August  eighth  to  September  twenty-first  did  not  "  arise 
from  any  act  or  default  on  the  part  of  the "  contractors ; 
and  tlie  conclusion  was  permitted  tliat  the  defendant  in  such 
settlement  was  allowed  all  he  became  entitled  to  on  account 
of  the  delay  in  the  work.  We  have  for  the  purposes  of  tliis 
question  of  delay  treated  the  work  before  referred  to,  which 
tlie  defendant  caused  to  be  done,  the  same  as  if  the  subcon- 
tractors had  perfonned  it  themselves  and  taken  the  same 
time  that  was  occupied  in  its  performance  by  the  person 
employed  by  the  defendant  for  that  purpose. 

There  were  some  other  matters  made  the  subject  of  contro- 
versy, and  to  which  the  defendant's  exceptions  call  attention, 
hnt  upon  careful  examination  of  the  record  it  is  found  that 
none  of  the  findings  or  refusal  to  find  of  the  referee  are 
wholly  unsupported  by  evidence.  None  of  the  exceptions 
seem  to  have  been  well  taken. 

The  judgment  should  be  affirmed. 

Follett,  Ch.  J.  (dissenting).  The  prevailing  opinion  goes 
further  than  any  previous  judgment  has  gone  in  the  direction 
of  holding  that  the  question  of  "  substantial  perfonnance  "  is 
always  one  of  fact. 

Generally  the  question  is  one  of  fact,  but  so  called  perform- 
ance may  be  so  partial  or  defective  that  it  is  the  duty  of  the 
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court  to  decide,  as  a  matter  of  law,  that  the  contract  has  not 
been  so  far  performed  as  to  entitle  the  plaintiff  to  recover 
upon  it.  In  my  opinion  the  defective  performance  found  by 
the  referee,  is  sufficient  to  defeat  a  recovery  on  this  contract, 
and  besides  the  undisputed  evidence  does  not  tend  to  support 
the  finding  or  conclusion  of  substantial  performance. 

The  tendency,  called  equitable,  of  courts  to  relieve  persons 
from  the  performance  of  engagements  deliberately  entered 
into,  and  in  legal  effect  to  make  for  litigants  new  contracts 
which  they  never  entered  into,  and  which  it  cannot  be  sup- 
posed they  ever  would  have  entered  into,  has  been  and  is 
being  carried  to  a  length  which  cannot  be  justified  in  reason. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur  with  Bbadlet,  J.,  except  Follbtt,  Ch.  J.^ 
Vann  and  Landon,  JJ.,  dissenting. 

Judgment  affirmed. 


Theodore  Westlake,  Bespondent,  v.  Bosina  Kooh  et  al.^ 

Appellants. 

To  enable  one  who  has  title  to  the  land  of  a  public  highway,  subject  to 
the  public  easement,  to  maintain  ejectment  therefor,  he  must  show  that 
defendant  has  taken  exclusive  possession,  or  imposed  upon  the  land 
some  burden  inconsistent  ivith  the  public  easement. 

F.,  who  owned  to  the  center  of  a  highway,  deeded  to  W.,  the  adjoining 
owner  on  the  opposite  side,  a  strip  of  land  along  it  and  all  his  right,  title 
and  interest  therein.  One  object  of  the  conveyance  was  to  enable  W. 
to  straighten  the  highway  and  the  deed  recited  that  the  grantee  was  to 
hold  the  granted  strip  *'  for  the  uses  and  purposes  of  a  public  road  or 
highway,  and  for  no  other  use  or  purpose; "  it  also  contained  a  reser- 
vation to  the  grantor  of  "the  same  privileges  on  said  public  road 
or  highway  as  they  now  have  on  the  highway  as  at  present 
located"  in  front  of  F.'s  land.  W.  thereupon  straightened  the 
highway  and  built  a  retaining  wall  within  the  strip  conveyed, 
along  the  line  of  F.'s  land,  and  for  over  twenty  years  the  strip  was 
used  as  a  highway  and  W.  and  his  grantee  when  occasion  required 
repaired  the  wall.     Defendant,  who  succeeded  to  F.'s  title,  took  poasee- 
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sion  of  the  wall  to  the  exclusion  of  the  plaintiff,  who  had  succeeded 
to  W.'s  title  and  denied  his  right  to  maintain  it.  In  an  action  of 
ejectment,  hdd,  that  as  when  the  deed  was  executed  the  privileges  of 
F.  on  the  highway  were  unrestricted  by  any  dominant  right  of  the  owner 
on  the  opposite  side,  imder  the  recital  and  reservation  in  the  deed,  his 
right  in  the  altered  highway  was  equally  unrestricted;  that  this  right 
was  restricted  by  the  wall  and  its  maintenance  was  a  private  nuisance 
which  defendants  had  the  right  to  abate;  and  so  that  a  judgment  award- 
ing plaintiff  the  land  upon  which  the  wall  stands  and  restraining 
defendants  from  interfering  with  it  was  error. 

(Argued  April  28,  1892;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  jff.  F.  Seeger  for  appellants. 

Da/njovn,  W,  JEsmond  for  respondent. 

Lakdon,  J.  Ejectment  for  a  strip  of  land  forming  part  of 
the  public  highway.  In  1856,  Flagler  owned  a  farm  adjoin- 
ing the  weart  side  of  the  public  highway  leading  from  New- 
burgh  to  Marlborough.  "Weed  owned  the  farm  directly  oppo- 
site and  adjoining  the  east  side  of  the  same  highway.  Each 
owned  to  the  center  of  the  highway.  The  general  course  of 
the  highway  was  straight,  but  there  being  a  hill  on  the  west, 
or  Flagler's  side,  the  highway  curved  around  the  base  of  the 
hill  and  thus  deviated  from  a  straight  line.  Weed  lived  on 
the  east,  and  desiring  to  enlarge  his  front  yard  and  straighten 
and  improve  the  highway,  purchased  the  strip  of  Flagler  suf- 
ficient to  enable  him  to  do  so.  The  deed  from  Flagler  to  Weed 
conveyed  the  strip  in  question  to  Weed  and  all  Flagler's 
right,  title  and  interest  in  the  highway.  The  habendum  clause 
in  the  deed  recited  that  the  grantee  was  to  hold  the  granted 
strip  "  for  the  uses  and  purposes  of  a  public  road  or  highway, 
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and  for  no  other  use  or  purpose  whatever,"  and  then  this 
reservation  followed:  '^The  said  parties  of  the  first  part 
reserving  the  same  privileges  on  said  public  road  or  highway 
as  they  now  have  on  the  highway  as  at  present  located  in  front 
of  the  lands  owned  by  said  party  of  the  first  part." 

Upon  receiving  the  conveyance,  Weed  straightened  the 
highway,  enlarged  his  own  door-yard  by  moving  his  front 
fence  westerly,  graded  down  the  hill  upon  the  westerly  side 
of  the  highway  and  built  a  retaining  wall  upwards  of  400 
feet  long,  and  about  three  feet  high,  against  or  very  near  to 
Flagler's  higlier  land  and  within  the  strip  conveyed  by  the 
deed.  Since  1856  the  strip  has  been  used  as  a  highway,  and 
Weed  and  his  grantees,  the  respondent,  have,  as  occasion 
required,  repaired  the  wall.  By  subsequent  conveyances,  the 
plaintiff  acquired  Weed's  title,  and  the  defendants  Flagler's. 
In  1879,  the  defendants  built  a  house  upon  their  premises 
upon  the  west  of  the  highway  and  wall,  and  opened  and  have 
since  used  a  passageway  from  the  highway  to  their  house,  and 
also  opened  and  used  another  like  passageway  at  another 
point  through  the  wall,  and  before  the  commencement  of  this 
action  took  possession  of  the  entire  wall  to  the  exclusion  of 
the  plaintiff  and  the  denial  of  his  right  to  maintain  it. 

The  trial  court  found  that  the  premises  described  in  the 
complaint  were  dedicated  and  accej)ted  as  a  higliway,  and 
have  formed  part  of  it  for  over  twenty  years ;  that  the  defend- 
ants are  abutting  owners  on  said  highway  and  have  the  right 
to  the  free  and  uninterrupted  use  of  it  as  such.  Judgment, 
however,  was  directed  for  the  plaintiff  for  the  possession  of 
the  strip  in  question  including  the  wall,  reserving  to  the 
defendants  three  specified  passageways  of  thirteen  feet  in 
width  through  the  same,  and  enjoining  them  from  interfering 
with  the  wall. 

I  think  the  judgment  should  be  reversed.  The  recital  in 
the  habendmn  clause  that  the  strip  was  conveyed  for  no  other 
purpose  than  a  highway  may  not  of  itself  restrict  the  full 
title  granted,  but  this  recital  in  connection  with  the  reserva- 
tion immediately  following,   and  the  grantee's  subsequent 
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alteration  of  the  highway,  and  dedication  of  the  strip  to  the 
pubHc  as  a  highway,  show  wliat  was  meant  by  the  reservation. 
"  A  reservation  is  never  of  any  part  of  the  estate  itself,  but 
of  something  issuing  out  of  it,  as,  for  instance,  rent,  or  some 
right  to  be  exercised  in  relation  to  the  estate."  {Craig  v. 
WeUsj  11  N.  Y.  321.)  The  reservation  in  this  deed  aptly 
and  explicitly  expressed  the  privileges  reserved.  There  was 
intended  to  result  from  this  grant,  and  did  result  from  it,  a 
change  in  the  location  of  the  highway,  and  the  grantors 
reserved  to  themselves,  and  for  the  benefit  of  their  land,  the 
same  privileges  on  the  altered  highway  as  they  then  had  on 
the  old  highway.  Their  privileges  were  then  unrestricted  by 
any  dominant  right  of  the  owner  of  the  land  on  the  opposite 
side  of  the  highway,  and  they  remain  equally  unrestricted  now. 
But  this  judgment,  if  sustained,  restricts  their  privileges  of 
ingress  and  egress  to  the  three  places  of  thirteen  feet  width 
each  in  a  frontage  of  over  400  feet,  and  denies  them  any 
other  rights  with  respect  to  the  highway,  except  such  as  they 
may  enjoy  subject  to  the  perpetual  barricade  of  this  wall. 
Before  the  highway  was  altered  and  the  wall  built,  no  such 
restrictions  existed.  The  maintenance  of  the  wall  adversely 
to  defendants'  rights  and  injurious  to  their  lands  obviously 
would  be  a  private  nuisance.  {Drigga  v.  PhiUvps^  103  N* 
Y.  77 ;  Swords  v.  Edgar ^  69  id.  34.) 

To  enable  the  plaintiflE  to  maintain  ejectment  for  any  part 
of  the  highway  to  which  he  has  the  title  subject  to  the  public 
easement,  the  defendants  must  have  taken  exclusive  possession 
of  it,  or  imposed  upon  it  some  burden  inconsistent  with  the 
public  easement.  {Reformed  Church  v.  Schoolcraft^  64  N. 
Y.  150 ;  Wager  v.  Trcn/  Union  R.  R.  Co,,  25  id.  526.)  As 
between  the  parties,  the  defendants  have  not  taken  possession 
of  any  part  of  the  highway.  The  highway,  as  plaintiff  and 
his  grantor  established  it,  is  bounded  on  the  west  by  this  wall,, 
and  the  plaintiff  cannot  assert,  to  the  prejudice  of  the  defend- 
ants' reserved  privileges,  that  the  wall  is  not  the  boundary 
between  defendants'  land  and  the  highway.  Plaintiff's  claim 
that  because  the  wall  stands  upon  the  edge  of  the  granted 
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Btrip  and  is,  therefore,  wholly  his,  cannot  be  allowed  in  the 
sense  that  he  may  maintain  it  there  adversely  to  the  defendants. 

If  the  plaintiff  chose  to  remove  the  wall  and  grade  the 
highway  np  to  the  exact  boundary  line,  a  different  question 
would  be  presented.  But  the  judgment  awards  him  the  land 
upon  wliich  the  wall  stands,  and  restrains  the  defendants  from 
interfering  with  the  wall,  thus  nullifying  the  reservation  in 
the  defendants'  favor  and  thus  imposing  a  burden  upon  the 
land,  which,  under  the  terms  of  the  grant,  they  have  the  right 
to  remove  or  to  lessen  by  any  reasonably  practicable  means. 
Afl  they  have  done  no  more  than  was  consistent  with  the 
enjoyment  of  their  privileges,  their  possession  of  the  wall  was 
not  wrongful. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Pabkeb,  J.,  dissenting,  and  Bbown,  J., 
not  sitting. 

Judgment  reversed. 


KoBEBT  J.  Smith  et  al..  Respondents,  v.  Margabet  Smith, 

Appellant. 

Inexcusable  negligence  may  not  be  imputed  because  of  an  omission  of 
vigilance  and  care,  which  is  procured  by  the  fraud  of  another. 

In  an  action  to  have  a  deed  executed  by  plaintiffs  to  defendant,  their  aunt, 
set  aside  as  fraudulent,  it  appeared  and  the  trial  court  found  in  substance 
that  the  parties  were  tenants  in  common  of  the  premises ;  that  for  a 
number  of  years  prior  to  the  execution  of  the  deed  defendant  had  taken 
charge  of  the  premises  and  collected  the  rent;  she  had  provided  for  one 
of  the  plaintiffs  and  a  sister  when  minors,  and  plaintiffs  confided  in  her 
affection  and  care  for  their  welfare;  that  defendant  and  her  attorney, 
known  to  and  respected  by  plaintiffs,  presented  the  deed  to  them  for 
execution,  falsely  representing  that  it  was  simply  an  instrument 
empowering  defendant  to  collect  the  rents,  and  thereby,  and  in  reliance 
thereon,  plaintiffs  were  induced  to  execute  the  deed  without  reading  it, 
no  consideration  being  paid.  Ileld,  that  plaintiff's  right  to  equitable 
relief  was  not  defeated  by  their  omission  to  read  the  deed;  and  that  th^ 
were  entitled  to  the  relief  sought. 

(Argued  April  28,  1892;  decided  May  81,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  City 

Court  of  Brooklyn,  entered  upon  an  order  made  November 

29, 1890,  which  affirmed  a  judgment  in  favor  of  plaintiffs 

entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  have  adjudged  void  a  convey- 
ance of  real  estate  made  and  delivered  by  the  plaintiffs  to  the 
defendant  and  the  cancellation  thereof  directed,  and  that 
plaintiffs  and  one  Mary  Ann  Smith  Madden  be  decreed  to  be 
seized  of  the  land  described  therein. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JSdwa/rdW.  S.  Johnston  for  appellant. 
Sorace  Gra/oes  for  respondents. 

Landon,  J.  April  24,  1880,  the  plaintiffs,  together  with 
their  sister  Mary,  executed  and  delivered  to  the  defendant, 
their  aunt,  Margaret  Smith,  a  deed  of  bargain  and  sale  of  the 
premises  described  in  the  complaint  for  the  unpaid  nominal 
consideration  of  one  dollar. 

The  plaintiffs  and  their  sister  Mary  Ann  Smith  Madden 
were  the  sole  heirs  of  their  mother  Hannah  Smith,  who  died 
in  1876  intestate.  Hannah  Smith  and  the  defendant  were 
sisters,  and  with  their  brother  Anthony,  said  to  be  an  alien 
and  residing  in  Ireland  (but  whose  rights  are  not  here 
involved),  were  the  sole  heirs  of  their  sister  Ann  McCool, 
who  died  in  the  city  of  Brooklyn  in  1875  intestate,  seized  as 
owner  in  fee  of  the  premises  in  question. 

Thus  at  the  date  of  the  conveyance  the  plaintiffs  were  ten- 
ants in  common  with  the  defendant  and  with  their  sister,  and 
possibly  with  their  uncle  Anthony,  of  the  premises. 

The  trial  court  f  oimd  "  that  on  or  about  the  24th  day  of 
April,  1880,  the  defendant  and  one  Tilton,  an  attorney  at  law, 
at  the  request  of  the  defendant,  presented  to  the  plaintiffs  and 
said  Mary  Ann  Smith  Madden  (tlieir  sister),  for  signature  and 
execution,  a  deed  of  bargain  and  sale  conveying  said  real 
property  to  the  defendant.     That  on  the  presentation  of  said 
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deed  to  the  plaintiflEs  the  said  defendant  and  the  said  Tilton 
knowingly  and  falsely  represented  to  the  plaintiflEs  that  the 
said  deed  was  an  instrument  which  gave  the  defendant  only 
the  power  to  collect  the  rents  of  said  property,  and  by  said 
representation,  to  said  Tilton  and  defendant  known  to  be 
false,  induced  said  plaintiflEs  to  sign  said  instrument  without 
reading  it." 

"That  plaintiflEs  signed  and  executed  said  deed  without 
reading  it,  relying  on  the  representations  of  said  Tilton  and 
defendant  Smith,  and  believing  it  as  represented  as  aforesaid 
to  be  only  a  power  of  attorney  to  collect  rents,  and  relying  on 
the  professional  knowledge  of  said  Tilton  and  the  aflEection 
and  good  will  of  the  defendant  as  their  aunt,  and  that  the 
defendant  and  said  Tilton  conspired  to  deceive  the  plaintiflEs 
and  fraudulently  to  induce  them  to  sign  and  execute  said  deed 
to  defraud  the  plaintiflEs  of  their  title  to  and  interest  in  said 
property  as  heirs  at  law  of  their  mother,  Hannah  Smith." 

The  appellant  excepts  to  these  findings  as  without  support 
in  the  evidence  and  contrary  to  the  evidence.  The  excep- 
tions are  not  well  taken.  The  representations  as  found  were 
distinctly  testified  to  by  the  plaintiflEs. 

It  appears  that  upon  the  death  of  the  plaintiflEs'  mother  in 
1876  the  defendant  took  sole  charge  of  the  premises  and  col- 
lected the  rents.  PlaintiflEs'  father  had  long  been  dead,  and 
the  defendant,  their  aunt,  who  had  no  children  of  her  own, 
took  the  plaintiflE  Robert  and  his  sister  Mary,  both  then 
minors,  to  her  home  and  provided  for  them.  Defendant's 
husband  afterwards  furnished  Robert  employment.  The 
plaintiflE  Thomas  provided  for  himself  and  lived  apart. 

Although  the  trial  court  found  that  the  defendant  did  not 
stand  in  loco  pareiitis  to  the  plaintiflEs,  the  court  could  collect 
from  the  evidence  that  the  plaintiflEs  were  grateful  for  the 
motherly  oflices  she  had  rendered  them,  and  for  her  care  for 
their  welfare,  and  that  they  confided  in  her  affection  for  them 
At  the  time  of  the  execution  of  the  deed  Robert  was  twenty- 
three  years  of  age  and  Thomas  twenty-seven.  Just  what 
their  rights  were  in  the  premises  they  did  not  know,  but  as 
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their  aunt  had  no  children,  it  is  not  diflScult  to  believe  the 
t^timony  of  one  of  the  plaintiflEs  that  lie  supposed  "  there 
might  be  something  when  the  old  folks  died." 

The  plaintiffs  knew  and  respected  the  attorney  who  accom- 
panied the  defendant.  Under  such  circumstances  the  testi- 
mony of  the  plaintiflfs,  that  they  did  not  distrust  their  aunt 
and  w^ere  willing  to  comply  ^vith  the  request  they  understood 
her  to  make,  is  credible.  That  she  should  have  the  legal 
power  to  collect  the  rents  seems  reasonable ;  but  that  they 
should  give-  their  interest  in  this  property  to  their  aunt,  or 
that  she  should  ask  them  to  do  so,  seems  not  to  have  occurred 
to  their  minds.  True  they  were  able  to  read,  iand  might  have 
read,  the  instrument  if  they  had  wished  to  do  so.  They  had 
intelligence  enough  to  understand  the  effect  of  the  deed  if 
they  had  read  it,  but  the  circumstances  under  which  they 
were  approached,  and  the  representations  made,  and  their 
relations  to  their  aunt  and  confidence  in  her,  put  them  off 
their  guard ;  if  indeed  it  could  have  occurred  to  them  to  be 
on  their  guard  against  her.  They  were  thus  prevented  from 
reading  the  instrument. 

The  learned  counsel  for  the  defendant  cites  numerous  cases, 
mostly  from  other  states,  to  support  his  contention  that  plain- 
tiffs' negligence  in  not  reading  the  deed  defeats  their  appeal 
to  equity  to  relieve  them  from  it.  The  law  of  this  state,  as 
stated  in  Albany  City  Samngs  Inatn.  v.  Bur  dick  (87  N.  Y. 
40),  is  not  so  harsh  as  in  some  of  the  cases  cited. 

It  does  not,  in  cases  like  this,  impute  inexcusable  negligence 
to  that  omission  of  vigilance  and  care  which  is  procured  by 
the  fraud  of  the  wrongdoer. 

Ifegligence  is  not  an  apt  term  to  define  the  plaintiffs'  share 
in  the  transaction.  The  plaintiffs'  action  or  omission  was  the 
natural  result  of  their  relations  with  the  defendant,  the 
impulse  of  their  affection  and  confidence.  They  were  prompt 
to  confer  the  favor  the  words  of  their  aunt  seemed  to  solicit. 
Her  request  excited  no  suspicion,  and  they  entertained  none. 
What  she  asked  they  thought  was  right  because  it  was  she 
that  asked  it,  and  because  she  was  supported  by  the  attorney 
SioKELS  —Vol.  LXXXIX.        9 
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whom  they  respected,  and  whose  presence  and  participation 
were  the  assurance  that  it  was  legally  right. 

In  the  case  cited  the  defendant  was  sought  to  be  charged 
with  the  deficiency  in  foreclosure  because  of  a  clause  in  her 
deed  from  the  mortgagor  reciting  the  mortgage,  and  that  she 
assumed  it  and  agreed  to  pay  it.  She  alleged  and  offered  to 
prove  that  she  had  not  assumed  or  agreed  to  pay  it,  and  that 
her  grantor,  to  whom  she  entrusted  the  preparation  of  the 
deed,  had  fraudulently  procured  the  clause  to  be  inserted,  and 
that  she  accepted  the  deed  without  knowledge  of  the  existence 
of  the  clause.  The  General  Term  held  that  her  failure  to 
examine  the  deed  and  know  its  contents  was  such  negligence 
as  defeated  her  prayer  for  relief  against  the  covenant,  but 
this  court  reversed  the  judgment.  The  court  said  the  defend- 
ant "  was  not  bound  to  assume  that  he  (the  grantor)  was  prac- 
ticing a  fraud  upon  her  or  representing  a  falsehood,  and  she 
cannot  be  charged  with  negligence  in  believing  confidently 
that  he  was  acting  in  good  faith  and  telling  the  truth." 

In  that  case  the  grantee  was  dealing  at  arms  length  with 
the  grantor  without  any  peculiar  circumstances  tending  to 
hill  vigilance  or  care,  such  as  fortify  this  case. 

The  defendant  excepted  to  several  refusals  of  the  court  to 
find  as  requested.  Some  of  the  propositions  of  fact  requested 
were  established  by  uncontradicted  evidence.  But  a  careful 
examination  leads  to  the  conclusion  that  these  facts  were  not 
pertinent  to  any  of  the  issues,  and,  if  found  aa  requested, 
could  not  properly  affect  the  result. 

There  was  no  reversible  error  in  the  refusal. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Edgab  B.  Tatlos,  Appellant,  v.  Chakles  G.  Saxe  et  al., 

Kespondents. 

Defendants  contracted  to  sell  to  plaintiff  a  boat  load  of  lumber  of  specified 
kinds  and  quality,  to  be  delivered  at  plaintiff's  dock;  the  latter  refused 
to  accept  the  lumber  on  arrival,  on  the  ground  that  it  was  not  of  the 
quality  specified.  Defendants*  agent  thereupon  inspected  the  lumber 
and  pronounced  it  of  inferior  quality,  and  at  his  request,  plaintiff  per- 
mitted it  to  be  unloaded  on  the  dock  and  stored  for  defendants'  benefit, 
plaintiff  paying  the  freight  and  duties  which,  under  the  contract,  he 
agreed  to  do,  deducting  the  same  from  the  purchase- price.  In  an  action 
to  recover  damages  for  breach  of  the  contract,  ?ield,  that  plaintiff  was 
entitled  to  recover  the  amount  paid  by  him  for  freight  and  duties,  also 
for  storage  of  the  lumber,  and  damages  for  failure  to  deliver  lumber  of 
the  quality  specified;  and  that  the  damages  were  properly  assessed  upon 
the  basis  of  the  difference  between  the  value  of  the  lumber  contracted 
for  at  the  place  of  delivery  and  the  contract  price. 

Taylor  v.  Saxe  (57  Hun,  411),  reversed, 

(Submitted  April  28,  1892  ;  decided  May  81,  1892.) 

Appeal  from  so  much  of  a  judgment  of  the  General  Term 
of  the  Supreme  Court,  in  the  second  judicial  department, 
entered  upon  an  order  made  July  18,  1890,  which  modified  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Thompson  <&  Zoton  for  appellant. 

William  P,  Rudd  for  respondents. 

Brown,  J.  The  facts  of  this  case,  so  far  as  they  are  mate- 
rial to  the  questions  presented  on  this  appeal,  are  as  follows : 
The  defendants  being  partners,  agreed  to  sell  to  the  plaintiff 
a  boat  load  of  lumber  then  in  Canada,  of  a  specified  size  and 
quality,  to  be  delivered  upon  the  dock  of  the  plaintiff  at 
Poughkeepsie  at  an  agreed  price. 

Upon  inspection  of  the  lumber  after  its  arrival  at  his  dock 
plaintiff  refused  to  accept  it,  on  the  ground  that  it  was  not  of 
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the  quality  represented.  The  defendants,  upon  notification 
of  such  refusal,  sent  their  agent  to  examine  the  lumber,  who 
also  pronounced  it  inferior  to  the  kind  and  quality  the 
defendants  had  agreed  to  sell,  and  thereupon  at  the  defend- 
ants' request  the  captain  of  the  boat  was  permitted  to  unload 
the  same  upon  the  dock,  and  it  was  there  stored  for  defend- 
ants' benefit. 

Subsequently  this  action  was  commenced  to  recover  (1)  the 
amount  paid  by  plaintiff  for  freight  and  duties  which,  under 
the  contract  he  was  to  pay  and  deduct  from  the  purchase- 
price  ;  (2)  storage  of  the  lumber,  and  (3)  damages  for  failure 
of  the  defendants  to  deliver  lumber  of  the  quality  specified. 

Upon  the  trial  before  the  referee  plaintiff  recovered  upon 
each  one  of  said  claims  and  the  damages  for  breach  of  the 
contract  were  assessed  upon  the  basis  of  the  difference  between 
the  value  of  the  lumber  at  the  place  of  delivery  and  the  con- 
tract price. 

Upon  appeal  to  the  General  Term  the  recovery  for  damages 
for  breach  of  the  contract  was  stricken  out  and  the  judgment 
so  modified  afiinned,  from  which  determination  plaintiff 
appealed  to  this  court. 

The  judgment  of  the  General  Term  was  based  upon  the 
fact  assumed  to  exist  that  there  had  been  a  rescission  of  the 
contract  by  the  plaintiff.  In  this  conclusion  we  think  that 
learned  court  erred.  The  referee  made  no  finding  of  that 
kind,  nor  was  the  fact  asserted  in  the  pleadings.  The  com- 
plaint alleged  the  arrival  at  plaintiff's  dock  of  a  l)oat  load  of 
lumber  and  its  rejection  because  it  was  inferior  to  the  quality 
agreed  to  be  delivered,  and  damages  by  reason  of  such  failure 
to  carry  out  the  contract.  The  answer  asserted  the  execution 
and  performance  of  the  contract  on  defendants'  part.  It  was 
essential  to  plaintiff's  rights  under  the  contract  that  he  should 
promptly  examine  the  lumber  tendered  him  by  the  defend- 
ants, and  liis  right  to  recover  from  them  damages  for  a  failure 
to  deliver  the  kind  and  quality  specified  would  not,  in  the 
absence  of  proof  of  fraud  or  latent  defects  have  survived  the 
acceptance  and  retention  of  the  property.  {Studer  v.  Bleir 
stevn^  115  N.  Y.  316 ;  Pierson  v.  Crooks^  id.  539.) 


1892.]  Blake  v.  Voigt  et  al.  69 

Statement  of  case. 

The  referee  found  that  the  plaintiff  did  not  receive  or 
accept  the  lumber,  and  the  ease  made  upon  the  evidence  and 
the  referee's  conclusions  thereon  was  one  of  a  breach  of  an 
executory  contract. 

The  plaintiff's  remedy  upon  such  a  case  was  not  limited  to 
the  right  to  rescind  the  contract  and  refuse  to  accept  the  lum- 
ber, and  recover  the  payments  made  for  freight  and  duties  as 
was  held  by  the  General  Term,  but  he  could  recover  such 
damages  as  he  had  suffered  from  a  breach  of  the  contract. 
(DatKi  V.  Fiedler^  12  N.  Y.  40 ;  Highlands  Cliemical  cb 
Mining  Co.  v.  Mathews^  76  id.  145.) 

The  conclusion  of  the  referee  was  well  sustained  upon  the 
facts  as  determined  by  him,  and  it  follows  that  the  judgment 
of  the  General  Term,  so  far  as  it  modifies  the  judgment 
entered  upon  the  referee's  report,  must  be  reversed  with  costs 
of  this  court  and  of  the  General  Term. 

All  concur. 

Judgment  accordingly. 


Fbedebigk  D.  Blake,  Respondent,  v.  Caul  Voiot  et  al., 

Appellants. 

On  November  27,  1888,  the  parties  entered  into  an  agreement  reduced  to 
writing,  but  not  signed  by  defendants,  by  which  defendants,  who  were 
commission  merchants,  agreed  to  pay  to  plaintiff  a  specified  commission 
on  all  goods  the  latter  "could  influence"  to  be  sent  to  them  for  sale 
for  one  year,  beginning.  December  first,  thereafter,  either  party  having 
the  privilege  to  terminate  the  contract  by  notice  in  June.  The  contract 
was  terminated  by  defendants  in  June,  under  the  option.  In  an  action 
upon  the  contract,  Tuldy  that  the  reservation  of  the  option  took  it  out 
of  the  Statute  of  Frauds. 

It  seems  that  had  it  not  been  for  the  option,  the  contract  would  have  been 
void,  under  the  statute. 

(Argued  April  29,  1892;  decided  May  81,  1892.) 

Appeajl  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  December  26,  1890,  which  affirmed  a 
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judgment  of  the  General  Term  of  the  City  Court  of  New 
York  aflSrming  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict. 

This  action  was  brought  to  recover  commissions  alleged  to 
be  due  from  the  defendants  to  the  plaintiff  upon  the  proceeds 
of  certain  goods,  which  he  caused  to  he  consigned  to  them 
upon  their  promise  to  pay  him  at  the  rate  of  one  and  one- 
half  per  cent  on  the  amount  of  the  sales.  The  defendants 
pleaded,  among  other  defenses,  that  the  agreement  was  not  in 
writing  and  was,  therefore,  void  under  the  Statute  of  Frauds, 
because,  according  to  its  terms,  it  was  not  to  be  performed 
within  one  year  from  the  making  thereof. 

The  facts,  so  far  as  material,  appear  in  tlie  opinion. 

C/iarIss  E.  Iliighes  for  appellants. 
C,  Bainhridge  Smith  for  respondent. 

Vann,  J.  In  the  month  of  November,  1888,  the  plaintiff 
was  engaged  in  business  at  Rockville,  Conn.,  and  the  defend- 
ants were  conmiission  merchants  in  the  city  of  New  York, 
During  that  month  the  plaintiff  had  several  interviews  with 
one  of  the  defendants,  the  result  of  which,  as  stated  by  him 
in  his  testimony,  "  was  that  I  was  to  cause  to  be  consigned  all 
the  goods  that  I  could  influence  to  him,  for  which  I  was  to 
receive  one  and  one-half  per  cent  commission  on  the  sales  of 
such  goods,  and  he  requested  me  to  put  that  in  writing  in  the 
form  of  a  letter  to  him  which  I  did  and  delivered  to  him  in 
person."  The  letter,  which  bore  the  date  of  its  delivery, 
November  27,  1888,  was  signed  by  the  plaintiff  and  addressed 
to  the  defendants,  but  was  not  signed  by  them.  It  referred 
to  the  interviews  that  the  parties  had  "  had  together  relating 
to  forming  business  relations,"  and  after  stating  as  the  result 
thereof  the  agreement  alleged  in  the  complaint,  closed  in 
these  words:  "This  agreement  to  take  place  and  effect 
December  1,  1888,  for  one  year."  The  plaintiff  testified  that 
the  letter  embraced  the  agreement  as  previously  made ;  that 
he  delivered  it  to  one  of  the  defendants,  who  read  it  and  said 
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it  was  correct,  but  added  "  that  on  June  following  this,  either 
party  could  make  the  contract  null  and  void  by  due  notice, 
null  and  void  as  to  continuance,"  to  which  the  plaintiff 
assented.  Pursuant  to  the  agreement,  the  plaintiff  procured 
goods  to  be  consigned  to  the  defendants  at  various  times  prior 
to  June  3,  1889,  when  it  was  terminated  by  them  under  the 
option  permitting  it. 

The  main  question  requiring  discussion  is  w^hether  the  trial 
court  erred  in  denying  the  motion  of  the  defendants  to  dis- 
miss the  complaint,  upon  the  ground  that  the  agreement  in 
question  w^as  void  under  the  Statute  of  Frauds,  because  it 
'"  could  not,  accoixling  to  its  terms,  be  performed  within  one 
year  and  was  not  reduced  to  writing  and  subscribed  by  the 
party  to  be  charged." 

The  learned  General  Term  of  the  City  Court  gave  no 
reasons  for  its  decision,  but  the  Court  of  Common  Pleas,  in 
construing  the  last  clause  of  the  letter,  held  that  although  the 
minds  of  the  parties  met  on  the  twenty-seventh  of  November, 
the  agreement  did  not  "  take  place  "  until  the  iirst  of  Decem- 
ber, because  they  expressly  deferred  the  "  making  of  it "  until 
the  latter  date.  There  is  no  evidence,  however,  tending  to 
show  that  any  agreement  was  in  fact  made  on  the  first  of 
December,  or  that  the  parties  had  any  negotiations  after 
November  twenty-seventh.  The  agreement,  therefore,  was 
actually  made  in  November,  and  if  the  parties  provided  as  a 
part  thereof  that  it  was  not  to  be  an  agreement  until  the  first 
of  the  following  month,  that  provision  was  an  essential  part 
of  the  whole  and  was  clearly  in  force  prior  to  the  first  of 
December. 

We  think  that  the  natural  construction  of  the  clause  under 
consideration  requires  us  to  hold  that  the  parties  intended 
thereby  to  simply  fix  the  date  when  the  agreement  was  to  go 
into  practical  effect  by  the  consignment  of  goods,  and  it 
appears  that  the  first  consignment  was  actually  made  on  the 
day  thus  designated. 

We  are  also  of  the  opinion  that  the  agreement,  made 
November  27,   1887,  was   to   continue  for   one  year  from 
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December  1, 1888,  unless  terminated  under  the  option  reserved 
by  the  parties.  The  expression  "  one  year,"  as  the  context 
shows,  refers  to  the  date  which  immediately  precedes  it,  and 
not  to  the  date  when  the  agreement  was  made,  which  is  not 
expressly  mentioned  in  any  part  of  the  letter.  Thus  actual 
performance  of  the  business  in  contemplation  was  to  begin 
on  that  day  and  was  to  continue  for  one  year  thereafter. 

We  are  hence  brought  to  the  question  whether  the  reserva- 
tion of  an  option  to  terminate  the  contract  within  the  year 
took  it  out  of  the  operation  of  the  statute.  We  agree  with 
the  learned  counsel  for  the  defendants  that  the  actual  terminar 
tion  of  the  agreement  within  the  year  does  not  affect  the 
question,  as  the  contract  must  be  construed  as  it  stood  when 
it  was  made.     (Browne  Stat,  of  Frauds,  §  279.) 

The  ultimate  question,  therefore,  is  whether  a  contract, 
which  by  the  terms  applicable  to  the  leading  subject  thereof 
is  not  to  be  performed  within  a  year,  is  taken  out  of  the  stat- 
ute by  the  fact  that  it  was  a  part  of  such  contract  that  either 
party  might  rightfully  terminate  it  within  the  year.  It  is 
contended  that  termination  is  not  performance,  but  rather  the 
destruction  of  the  contract,  and  this  is  true  where  there  is  no 
provision  authorizing  either  of  the  parties  to  terminate  as 
a  matter  of  right.  Performance,  however,  is  simply  carry- 
ing out  the  contract  by  doing  what  it  requires  or  pennits. 
The  contract  under  consideration  required  the  plaintiff  to 
procure  consignments  of  goods  to  the  defendants  during  one 
year  from  December  1,  1888,  and  that  they  should  pay  him  a 
conmiission  therefor,  but  it  permitted  either  party  to  terminate 
it  in  June,  1889.  The  permission  was  part  of  the  agreement 
and  effective  action  under  it  was  performance  of  that  part. 
The  contract  could  be  performed  in  either  of  two  ways :  1, 
By  performance  according  to  its  terms  without  exercising  the 
option.  2.  By  performance  according  to  its  terms  until  June 
and  then  exercising  the  option.  By  either  mode  the  contract 
would  be  fuliilled  in  a  sense  originally  contemplated  by  the 
parties,  and  by  neither  would  performance  be  frustrated, 
because  the  contract  would  be  executed  in  a  way  that  the 
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parties  agreed  that  it  might  be  executed.  The  contingency 
did  not  defeat  the  contract,  but  simply  advanced  the  period 
of  fulfillment.  The  statute  applies  to  "  every  agreement  that 
by  its  terms  is  not  to  be  performed  within  one  year  from  the 
making  thereof."     (4  E.  S.  [8th  ed.]  p.  2590,  §  2.) 

As  it  was  the  design  of  the  statute  not  to  trust  the  memory 
of  witnesses  beyond  one  year,  it  has  been  repeatedly  held  that 
it  does  not  apply  to  a  contract  wliich,  consistently  with  its 
terms,  may  be  performed  within  that  period.  The  contract 
in  question,  therefore,  as  we  construe  it,  is  free  from  the 
restraint  of  the  statute.  This  conclusion  finds  support  in  the 
adjudged  cases  which,  although  uniform  in  this  state,  are 
somewhat  at  variance  in  other  jurisdictions. 

In  Trustees  of  the  First  Baptist  Church  v.  Brooklyn  Fire 
Ins,  Co.  (19  N.  Y.  305),  the  action  was  upon  a  tire  insurance 
policy  dated  July  21,  1845,  for  one  year,  renewed  July  21, 
1846,  for  a  second  year,  and  July  21,  1847,  for  a  third  year. 
The  property  insured  was  destroyed  by  fire  September  10, 
1848.  While  the  original  policy  was  running  the  parties 
agreed  verbally  that  until  notice  to  the  contrary  should  be 
given  by  one  to  the  other,  the  defendant  should  renew  the 
policy  from  year  to  year,  without  further  notice,  and  give  a 
certificate  of  renewal ;  that  the  plaintiff  should  pay  the  pre- 
mium therefor  on  demand,  and  the  two  renewal  certificates 
were  given  pursuant  to  such  agreement.  The  court  in  declar- 
ing the  agreement  valid  said :  "  It  is  not  the  meaning  of  the 
statute  that  the  contract  must  be  performed  within  a  year. 
If  it  can  be  so  performed  consistently  with  the  language  in 
which  the  parties  have  expressed  themselves,  in  other  words, 
if  the  obligation  of  the  contract  is  not  by  its  very  tenns  or 
necessary  construction  to  endure  for  a  longer  period  than  one 
year,  it  is  a  valid  agreement,  although  it  may  be  capable  of  an 
indefinite  continuance.  An  agreement  which  either  party 
can  terminate  at  any  time  by  a  notice  to  the  other,  may  be 
binding  so  long  as  the  notice  is  not  given,  but  it  is  not  within 
the  language  or  policy  of  the  statute."  {Plimpton  v.  Curtiss^ 
S10KELS--V0L.  LXXXIX.         10 
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15  Wend.  336 ;  Moore  y.  JPox,  10  Johns.  244 ;  Fetiton  v. 
Emhlers^  3  Burr.  1279 ;  2  Parsons  on  Contracts,  316.) 

The  case  came  before  tlie  court  a  second  time,  when  the 
first  decision  was  expressly  approved  (28  N.  Y.  153, 163),  and 
although  repeatedly  cited  since,  it  has  never  been  criticised  so 
far  as  our  investigation  hac  discovered.  {Kent  v.  Kent^  62 
N.  Y.  560,  564 ;  Van  Woert  v.  A.  cfe  S.  Ji.  li.  Co.,  87  id. 
538,  542.) 

In  Smith  v.  Conlin  (19  Hun,  234),  the  plaintiff  verbally 
agreed  with  the  defendants  in  October,  1876,  to  teach  school 
until  October  1,  1877,  and  a  year  longer  if  no  notice  should 
be  given  by  either  party,  at  least  two  weeks  prior  to  the 
expiration  of  the  first  year,  that  the  services  should  then  cease. 
After  a  careful  review  of  the  authorities  it  was  held  that  the 
agreement  was  not  within  the  statute,  although  one  of  the 
learned  justices  dissented  from  that  conclusion.  The  subject 
is  illustrated  by  tlie  following  cases,  which  were  not  controlled 
by  the  statute :  An  agreement  to  continue  "  as  long  as  the 
parties  are  mutually  satisfied"  {Greene  v.  lienor iSj  9  R.  I. 
401) ;  or  for  two  years,  or  "  until  I  have  made  the  net  profit  of 
$50,000"  {Hodges  v.  R'lchmmid  2lf(j.  Co,,  Id.  482);  or  to 
work  until  an  infant  became  of  age,  although  that  event  could 
not  occur  for  seven  years  {Peters  v.  Westhorough,  19  Pick. 
364) ;  or  '*  for  the  term  of  five  years,  or  so  long  as  A.  shall 
continue  to  be  agent  of"  a  certain  company  {Roberts  v. 
Rockhottom  Co,,  7  Met.  46) ;  or  to  cut  trees  at  any  time  within 
ten  years  {Kent  v.  Kent,  18  Pick.  569);  or  any  agreement 
which  provides  prima  fa<iie  for  a  performance  beyond  the 
year,  provided  it  can,  consistently  with  its  terms,  be  fulfilled 
within  that  time.  {Peter  v.  Coinpton,  1  Smith's  L.  C.  [7th 
ed.]  577,  note  p.  581 ;  see  also  Warren  Chem,  cfe  Mfg,  Co,  v. 
Ilolbrook,  118  N.  Y.  586,  593 ;  Dresser  v.  Dresser,  35  Bo,rb. 
573 ;  M*Lees  v.  Hale,  10  Wend.  426  ;  Burlingame  v.  Mande- 
viUe,  7  N.  Y.  S.  R.  858 ;  Browne  Stat,  of  Frauds,  §  281 ;  1 
Reed  Stat,  of  Frauds,  197,  201.) 

Many  contracts  referred  to  in  the  exhaustive  note  to  Peter  v. 
Compton  {supra),  apparently  intended  to  extend  longer  than 
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cne  year,  were  held  valid  on  account  of  the  implied  oontin- 
geney  of  death,  when  that  event  would  uecefisarily  conclude 
further  performance.  It  is  difficult  to  see  why  such  a  con- 
tingency, although  not  named  and  not  necessarily  contemplated 
by  the  parties,  should  save  a  contract,  unless  a  contingency, 
provided  for  by  express  stipulation  and  acting  on  the  contract 
in  the  same  way,  should  liave  the  same  effect.  If  "  an  agree- 
ment to  do  or  to  refrain  is  fully  performed  by  him  who  keeps 
it  until  he  is  no  longer  capable  of  doing  or  refraining  "  {Doyle 
V.  Dixon,  97  Mass.  208),  why  is  not  an  agreement  to  do  or 
refrain  fully  performed  by  one  who  keeps  it  until  he  can  no 
longer  do  or  refrain,  bemuse  by  the  authorized  action  of  the 
other  party  the  contract  is  terminated.  The  possibility  of 
further  performance  is  effectually  ended  in  either  case,  and 
the  contract  is  as  necessarily  completed  by  the  one  event  as 
the  other.  While  the  whole  contract  hangs  on  life  in  the  one 
instance,  it  hangs  on  the  reserved  option  in  the  other.  "Where 
the  parties  agree  to  carry  on  business  for  a  period  exceeding 
one  year,  or  until  the  .ha})pening  of  an  event  which  may 
transpire  before  the  end  of  the  year,  we  think  that  by  princi- 
ple, as  well  as  by  the  weight  of  authority,  the  contract  is 
protected  from  the  operation  of  the  statute. 

After  examining  all  of  the  exceptions  that  are  relied  upon 
to  reverse  the  judgment,  we  think  that  it  should  be  affirmed, 
with  costs. 

All  concur,  Haioht  and  Bbown,  JJ.,  in  result. 

Judgment  affirmed* 
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Sylvbsteb  Tbimmeb,  Appellant,  v.  The  City  of  Boghestbb, 

Kespondent. 

Where  a  municipal  assessment  for  a  local  improvement  is  valid  upon  its 
face  and  an  apparent  lien  upon  the  land»  but  is  in  fact  void  by  reason 
of  facts  outside  the  record,  and  the  owner  in  ignorance  of  those  facts 
has  involuntarily  paid  the  assessment,  he  may  in  one  action  seek  to  set 
aside  the  assessment  and  recover  back  the  money  paid. 

As  the  setting  aside  of  the  assessment  is  a  mere  incident  to  the  cause  of 
action  to  recover  the  money  paid,  that  accrues  when  the  assessment  is 
paid  and  the  Statute  of  Limitations  then  begins  to  run. 

Where,  therefore,  an  action  was  brought  to  recover  back  such  an  assess- 
ment more  than  six  years  after  the  assessment  was  paid,  held,  that  it 
was  barred  by  the  statute,  although  brought  within  six  years  after 
judgment  in  an  action  setting  aside  the  assessment. 

(Argued  Alay  2,  1892;  decided  May  31.  1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  fiftli  judicial  department,  entered  upon 
an  order  made  March  25,  1890,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit  without  a  jury. 

This  action  was  brought  to  set  aside  an  assessment  for  a 
local  improvement. 

Turk  ds  Barnum  for  appellant. 

Henry  J.  SuUivaii  iov  respondent. 

Landon,  J.  This  case  was  argued  with  Trimmer  v.  City 
of  Rochester  (130  N.  Y.  401),  and  affirmed  upon  the  opinion 
in  that  case.  Reargument  was  granted  because  the  plaintiffs 
assignor  was  in  fact  a  party  to  the  Hassen  actions  referred  to 
in  our  former  opinion.  In  the  reported  case,  the  plaintiffs 
assignor  was  not  a  party  to  those  actions,  and  the  judgments 
in  them  did  not  set  aside  the  assessment  as  to  him,  and  we 
assumed  that  this  case  was  like  it  in  that  respect. 

Our  opinion  in  130  N.  Y.  401,  requires  a  reversal  of  the 
judgment,  unless  the  Statute  of  Limitations  defeats  the  plain- 
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tifPs  recovery.  We  think,  within  the  rule  established  in 
BiefetUhaler  v.  Mayor ^  etc.^  (Ill  N.  Y.  331),  the  cause  of 
action  is  barred  by  the  statute. 

The  assessment  was  made  in  1865,  and  involuntarily  paid 
in  1865  and  1866.  The  judgment  setting  aside  the  assess- 
ment was  entered  September  9,  1882,  and  this  action  was 
commenced  September  9,  1888.  The  plaintiffs  contention  is 
that  his  cause  of  action  did  not  accrue  until  the  assessment 
was  set  aside.  That  would  be  so  if  it  had  been  necessary  to 
bring  two  separate  actions,  the  first  to  vacate  the  assessment, 
and,  succeeding  in  that,  the  second  to  recover  the  money 
involuntarily  paid  upon  it.  But  this  case,  like  the  Dief en- 
thaler  case  and  Strushurgh  v.  Mayor ^  etc.  (87  N.  Y.  452),  was 
one  in  which  the  lands  were  covered  by  an  assessment  appear- 
ing to  be  valid  on  its  face,'  and  an  apparent  lien  upon  the  lands, 
but  in  fact  illegal  and  void  by  reason  of  facts  outside  the 
record,  and,  therefore,  there  was  no  need  to  bring  two  sepa- 
rate actions;  but  the  owner  h'aving  involuntarily  paid  the 
assessment  in  ignorance  of  the  facts,  could,  in  one  action,  seek 
to  set  aside  the  assessment  and  recover  back  the  money  paid 
upon  it. 

The  setting  aside  the  assessment,  it  is  held,  is  a  mere  inci- 
dent to  the  legal  cause  of  action  to  recover  back  the  money, 
and,  therefore,  the  cause  of  action  did  not  accrue  until  the 
assessment  was  paid,  and  the  six  years'  limitation  applies. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Margaret  A.  Case,  Respondent,  v.  The  Phcenix  Bridge 

Company,  Appellant. 

To  bring  a  case  within  the  rule  admitting  parol  evidence  to  complete  an 
entire  agreement  of  which  a  writing  is  only  a  part,  the  writing  must 
appenr  on  inspection  to  be  an  incomplete  contract,  and  the  parol  evi- 
dtncc  must  be  consistent  with  and  not  contradictory  to  the  written 
instrument. 

Plaintiff  entered  into  a  written  agreement  with  defendant  to  sink  certain 
piks  for  an  iron  pier,  and  to  place  the  iron  traverse  girders,  etc.;  he  '*  to 
put  all  iron  in  place  in  thirty  days  after  sufficient  iron  has  been  delivered, 
provided  that  the  iron  is  delivered  in  regular  order  and  quantity,  and 
that  the  floor  is  laid  as  required  for  the  erection  of  the  iron."  Defend- 
ant agreed  to  deliver  the  iron  as  required.  In  an  action  to  recover  dam- 
ages alleged  to  have  been  caused  by  defendant's  delay  in  delivering  the 
iron  and  laying  the  floor,  plaintiff  was  allowed  to  prove,  under  objectkm 
and  exception,  that  defendant,  before  the  execution  of  the  written  agree- 
ment, agreed  by  parol  that  the  floor  should  be  laid  so  that  plaintiff  could 
complete  her  work  within  thirty  days.  Held,  error;  also  that  the 
defendant  did  not  obligate  itself  by  the  contract  to  lay  the  floor,  and 
delay  in  that  particular  had  no  other  effect  than  to  relieve  plaintiff  from 
her  obligation  to  perform  within  thirty  days,  and  could  not  be  made  the 
basis  of  a  claim  for  damages  against  defendant. 

Case  V.  Phcenix  Bridge  Co.  (26  J.  8.  435),  reversed, 

(Argued  May  2.  1892;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  1,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

The  parties  to  this  action  entered  into  a  written  agreement 
as  follows: 

"  Memorandum  of  agreement  made  this  24th  day  of  April, 
1884,  between  the  Phoenix  Bridge  Company  of  the  first  part, 
and  M.  A.  Case,  of  Brooklyn,  Kings  county,  of  the  second 
part.  M.  A.  Case  hereby  agrees  to  sink  about  164  Phoenix 
wrought  iron  piles,  about  ten  feet  deep,  into  the  sand  for  an 
iron  pier  at  Cape  May,  and  he  further  agrees  to  place  the  iron 
traverse  girders  on  top  of  the  piles,  secure  the  same  and  put 
in  place  all  traverse  and  lateral  rods  and  struts. 
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"  In  consideration  of  which  the  Phoenix  Bridge  Company 
agrees  to  pay  to  Mr.  M.  A.  Case  for  all  the  above  specified 
work,  at  the  rate  of  twenty-seven  dollars  and  fifty  cents  for 
every  pile.  The  Phoenix  Bridge  Company  also  agrees  to 
deliver  all  the  iron  at  the  site  of  the  pier,  and  to  furnish  a 
competent  engineer  to  ^  give  lines '  and  *  levels.'  Payments 
to  be  made  to  Mr.  M.  A.  Case  two-weekly  as  the  work 
progresses. 

*'  Mr.  M.  A.  Case  further  agrees  to  put  all  iron  in  place  in 
thirty  days  after  suflScient  iron  has  been  delivered,  and  pro- 
vided that  the  iron  is  delivered  in  regular  order  and  quantity, 
and  that  the  floor  is  laid  as  fast  as  required  for  the  erection, 
of  the  iron. 

"  In  witness  whereof  both  parties  have  signed  their  names. 

"THE  PHCENIX  BRIDGE  COMPANY, 

"  By  A.  BoNZANo. 

«M.  A.  CASE, 

"  By  Henry  Case, 
"  S.  H.  BoNNEK."  ''Atto7-ney:' 

On  May  first  defendant  notified  plaintiff  to  be  ready  to 
begin  work  on  May  fifteenth. 

The  iron  piles  required  were  not  delivered  at  the  site  of 
the  pier  nntil  May  twenty-sixth,  and  on  May  twenty-seventh 
work  was  commenced. 

It  was  not  completed  until  the  month  of  August. 

Thereafter  plaintiff  began  this  action  to  recover  (1)  an 
unpaid  balance  of  the  contract  price  for  the  work ;  (2)  for 
extra  work  and  materials  furnished  at  defendant's  request 
during  the  erection  of  the  pier ;  (3)  damages  caused  by  defend- 
ant's delay  in  delivering  the  iron  and  laying  the  floor  of  the 
pier. 

No  defense  was  made  to  the  first  two  causes  of  action. 

To  the  third  defendant  answered  by  a  general  denial  except- 
ing an  admission  that  an  agreement  was  made  between  the 
parties  on  April  24,  1884. 

An   order  was   thereafter  made   severing  the   causes  of 
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action,  and  judgment  having  been  entered  on  the  two  first 
named,  the  action  was  continued  as  if  it  had  originally  been 
brought  on  the  third  cause  of  action. 

The  referee  found  as  a  fact  that  plaintiff  was  delayed  by 
defendant  in  the  performance  of  the  work  for  twenty-two 
days,  during  whicli  time  she  was  obliged  to  keep  a  number 
of  men  and  her  tools  and  machinery  ready  to  engage  in  the 
work,  and  to  pay  said  men  their  wages  and  board,  and 
awarded  damages  for  such  expenditure  and  the  value  of  the 
use  of  the  tools  and  machinery. 

Further  facts  appear  in  the  opinion. 

Thomcbs  O.  Shearman  for  appellant. 
Edward  S.  Glmch  for  respondent. 

Bhown,  J.  The  judgment  awarded  by  the  referee  to  the 
plaintiff  was  predicated  upon  a  breach  of  the  contract  by 
defendant  in  two  respects.  First,  the  failure  to  deliver  the 
iron  called  for  by  the  plans  and  specifications  in  suflScient 
quantity,  or  as  rapidly  as  the  progress  of  the  work  required  ; 
and,  second,  the  failure  to  lay  the  floor  of  the  pier  as  fast  afi 
it  was  practicable  to  do  it. 

The  appellant  contends  that  it  was  not  liable  for  the  delay 
in  the  laying  of  the  floor  of  the  pier,  and  if  this  contention  is 
sound  the  judgment  must  be  reversed,  as  it  is  impossible  to 
determine  what  portion  of  the  damages  is  properly  attribu- 
table to  the  delay  in  furnishing  the  iron. 

At  the  defendant's  request  the  referee  found  that  on  April 
24,  1884,  the  parties  entered  into  the  written  agreement  set 
out  in  the  preceding  statement,  and  he  refused  to  find  "  That 
the  defendant  did  not  agree  to  lay  the  floor  of  the  pier  as  fast 
as  the  plamtiff  might  require  it  for  the  erection  of  the  iron.'^ 
And  to  this  refusal  the  defendant  excepted. 

In  his  formal  decision  the  referee  found  that  the  defend- 
ant's  obligation  included  the  delivery  of  the  iron  at  the  site 
of  the  pier  as  rapidly  as  the  progress  of  the  work  required 
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and  the  laying  of  the  floor  of  the  pier  as  fast  as  practicable. 
It  appeared  from  the  evidence  that  the  floor  of  the  pier  was 
the  subject  of  a  separate  contract  which  had  been  made  with 
a  carpenter  at  Cape  May,  of  which  fact  plaintiff  was  informed 
before  she  made  her  agreement.  If,  however,  defendant 
agreed  that  such  work  should  be  done  within  a  certain  time  it 
would  be  of  no  importance  by  what  instrumentality  it  sought 
to  perform  it  and  it  would  be  equally  liable  for  the  delays  of 
an  independent  contractor  as  it  would  be  if  it  had  undertaken 
to  do  the  work  itself. 

And  so  upon  the  trial  plaintiff  was  permitted  to  give  evi- 
dence over  the  defendant's  objection  and  exception  that 
defendant  did  undertake  and  agree  by  parole  that  the  floor 
of  the  pier  should  be  laid  so  that  plaintiff  could  complete  her 
work  within  thirty  days. 

We  are  of  the  opinion  that  this  evidence  was  clearly 
incompetent.  The  conversations  testified  to  were  had  before 
the  written  agreement  was  executed  and  the  subject  was 
made  a  part  of  that  agreement.  All  prior  negotiations  and 
oral  promises  on  the  same  subject  were  merged  in  the  written 
contract  and  the  rights  and  duties  of  the  parties  are  to  be 
determined  by  tliat  instrument.  It  must  be  presumed  to  con- 
tain the  whole  engagement  of  the  parties.    . 

To  bring  a  case  within  the  rule  admitting  parole  evidence 
to  complete  an  entire  agreement  of  which  a  writing  is  only  a 
part,  two  things  are  essential:  First  The  writing  must 
appear  on  inspection  to  be  an  incomplete  contract ;  and  Second. 
The  parole  evidence  must  be  consistent  with  and  not  contra- 
dictory to  the  written  instrument.  {Engelharn  v.  SeitUnger^ 
122  K  Y.  76  ;  Thmnaa  v.  Scnitt,  127  id.  133.) 

This  case  does  not  fall  within  the  rule,  and  the  exception 
to  the  admission  of  the  evidence  was  well  taken. 

This  exception  would  not,  however,  be  fatal  to  the  judg- 
ment if  the  written  agreement  was  susceptible  of  the  con- 
cluflion  reached  by  the  referee  in  his  findings. 
But  we  do  not  think  that  it  is  and  that  the  conclusion  that 
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the  defendant  agreed  "  to  lay  the  floor  of  the  pier  as  fast  as 
possible  "  cannot  be  sustained. 

There  is  a  clear  distinction  made  in  the  contract  between 
the  iron  work  and  the  floor  of  the  pier.  There  is  a  positive 
stipulation  "  to  deliver  all  iron  at  the  site  of  the  pier,"  and  it 
is  a  fair  inference  that  this  was  to  be  done  "  as  rapidly  as  the 
progress  of  the  work  required,"  as  found  by  the  referee. 

But  there  is  no  positive  agreement  to  lay  the  floor  of  the 
pier.  The  only  reference  to  that  work  is  as  a  condition  to 
the  performance  of  plaintiff's  work  within  thirty  days. 

It  may  be  assumed  that  the  defendant  desired  the  iron 
work  to  be  done  in. thirty  days  and  this  plaintiff  agreed  to  do 
provided  or  on  condition  that  the  floor  was  laid  as  fast  as 
required  for  the  erection  of  the  iron. 

It  was  essential  to  the  performance  of  plaintiff's  work  that 
the  laying  of  the  floor  of  the  pier  should  follow  rapidly  the 
driving  of  the  piles  as  the  pier  extended  into  the  ocean.  But 
defendant  did  not  obligate  itself  to  do  tliat  work.  Plaintiff 
knew  that  it  had  been  made  the  subject  of  a  separate  con- 
tract with  other  parties  and  she  was  under  no  obligation  to 
perform  her  contract  within  thirty  days  if  the  floor  was  not 
laid.  Delay  in  the  laying  of  the  floor  of  the  pier  had,  there- 
fore, no  other  effect  than  to  relieve  her  from  her  obligation 
to  perform  in  thirty  days. 

It  could  not  be  made  the  basis  of  a  claim  for  damages 
against  the  defendant. 

So  far,  therefore,  as  the  judgment  proceeds  upon  any  delay 
in  laying  the  floor  of  the  pier  we  think  it  is  erroneous  and 
must  be  reversed. 

This  conclusion  renders  unnecessary  any  consideration  of 
the  other  questions  argued  as  the  exceptions  upon  which  they 
rest  may  not  arise  upon  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


1892.]  Eydkb  v.  B.  R.  R.  Co.  83 

Opinion  of  the  Court,  per  Haight,  J. 


* 


Smith  Rybeb,  Appellant,  v.  Bushwiok  Railroad  Company, 

Respondent. 

In  an  action  to  compel  defendant,  a  railroad  corporation  organized  under 
the  laws  of  this  state,  to  issue  to  plaintiff  certain  shares  of  its  stock  in 
exchange  for  certificates  purchased  by  him  in  open  market,  by  their 
terms  entitling  the  holder  to  such  shares,  the  following  facts  appeared: 
The  full  amount  of  stock  Ciilled  for  by  defendant's  nrticlus  of  incorpora- 
tion had  been  issued  by  it;  the  certificates  in  question  were  issued  by  its 
president  under  the  authority  of  its  executive  committee.  The  trial 
court  found,  upon  sufficient  evidence,  that  the  issue  of  the  certificates 
was  not  authorized  or  ratified  by  defendant's  board  of  directors,  and 
that  plaintiff  was  not  a  purchaser  in  good  faith  for  full  value.  Held, 
that  plaintiff  was  not  entitled  to  the  relief  sought. 

(Argued  May  3,  1892;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 

are  stated  in  the  opinion. 

« 

Charles  S.  Simpkins  for  appellant. 
Thomas  S.  Mooi^e  for  respondent. 

Haioht,  J.  This  action  was  brought  to  compel  the  defend- 
ant to  issue  to  the  plaintiff  certificates  for  thirty  shares  of  its 
capital  stock,  and  to  place  his  name  on  its  books  as  the  owner 
thereof,  and  to  account  of  and  concerning  the  dividends 
declared  by  the  defendant  thereon,  and  the  interest  on  such 
dividends  from  time  to  time,  and  to  pay  the  same  over  to  the 
plaintiff ;  and  that  in  default  thereof  the  plaintiff  have  judg- 
ment in  the  sum  of  $5,190,  with  interest  thereon,  etc., 
together  with  the  value  of  the  dividends  declared,  etc. 

The  defendant  is  a  corporation  organized  under  the  laws 
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of  this  state  and  is  engaged  in  operating  a  railroad  in  connec- 
tion with  its  main  line  known  as  the  Tompkins  avenue  branch 
in  the  city  of  Brooklyn.  By  its  articles  of  incorporation,  it 
was  authorized  to  issue  stock  to  the  amount  of  $500,000,  all 
of  which  has  been  issued. 

In  the  months  of  March  and  May,  1868,  its  president,  F. 
W.  Kalbfleisch,  issued  the  five  certificates  in  uestion.  They 
are  in  form  as  follows : 

"BusHWiOH  Kailroad  Company, 

"Tompkins  Avenue  Branch, 

"  Brooklyn,  March  25,  1868. 

"  This  certifies  that  is  entitled  to  five  (5)  shares  of 

the  capital  stock  of  the  Bushwick  Railroad  Company  upon  a 
surrender  of  this  certificate  at  •the  company's  office. 

«F.  W.  KALBFLEISCH, 

"  President, 
"  $500.     Shares  $100  each." 

The  plaintiff  claims  to  have  purchased  these  certificates  in 
the  open  market,  and  on  the  3d  day  of  February,  1886,  pre- 
sented them  at  the  defendant's  office  and  demanded  that  new 
stock  should  be  issued  to  him,  and  th^t  his  name  should  be 
entered  upon  the  books  of  the  company  as  the  owner.  The 
defendant,  through  its  secretary  refused,  and  this  action  was 
brought. 

It  appears  that  the  directors  of  the  defendant  consisted  of 
thirteen  stockholders ;  that  they  had  appointed  of  their  num- 
ber five  to  act  as  an  executive  committee,  who  were  to  have 
the  general  direction  and  superintendence  of  the  affairs  of  the 
company,  and  were  vested  with  full  authority  for  constructing, 
repairing,  equipping  and  operating  the  road,  etc.  But  no 
power  was  given  to  them  to  issue  stock. 

The  certificates  in  question,  however,  were  issued  by  the 
president  upon  the  authority  of  the  executive  committee. 

The  trial  court  has  found  as  facts  that  such  certificates  were 
not  issued  by  the  authority  of  the  board  of  directors ;  that 
they  had  not  ratified  such  issue  and  had  not  authorized  the 
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executive  committee  or  the  president  to  issue  the  same,  and 
that  the  plaintiff  was  not  a  purchaser  in  good  faith  for  full 
value. 

Our  examination  of  the  case  leads  us  to  conclude  that  the 
findings  are  supported  by  the  evidence. 

We  regard  these  findings  as  disposing  of  the  case,  for  if  the 
certiiicates  were  not  legally  issued  and  the  plaintiff  is  not  a 
bona  fids  holder,  he  is  not  entitled  to  the  relief  demanded. 
[Barnes  v.  Brown^  80  N.  Y.  527-534 ;  BurraU  v.  Bushwick 
R.  li.  Co.,  75  id.  211 ;  iT,  Z.  cfe  iT.  //.  B.  B.  Co.  v,  x&Awy- 
hr,  34  id.  30.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Patbiox  J.   FLAimBBT,   Respondent,  v,  Aslak  Sahagian, 

Appellant. 

Ab  soon  as  arbitrators,  appointed  under  the  Code  of  Civil  Procedure  (§  2865) 
have  made  and  delivered  their  award  they  become  functus  officio;  they 
have  no  power  thereafter  to  re- Judge  the  case  and  alter  the  award;  and 
this,  although  it  was  not  acknowledged  or  proved  as  reqidred  by  said 
Code  (§2372). 

An  award  made  by  arbitrators  without  having  taken  the  oath  prescribed  by 
the  Code  (§  2369)  before  the  hearing  of  any  testimony,  unless  this  was 
waived  by  the  parties,  is  invalid.  , 

il  9eem»^  that  to  establish  a  waiver  of  such  oath  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys,  is  requisite. 

(hater  V.  Cutter  (16  J.  &  S.  470),  distinguished. 

(Argued  May  4,  1892 ;  decided  May  31.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  19,  1890,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  at  Special  Term  upon  an  award 
made  by  arbitrators,  and  also  from  an  order  of  the  General 
Term,  made  March  8,  1890,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  vacate  the  award. 
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The  nature  of  the  proceedings  and  the  facts,  so  far  aa  mate- 
rial, are  stated  in  the  opinion. 

Joseph  F,  Daly  for  appellant. 
F.  X,  Donoghue  for  rep'^ondent. 

Haioht,  J.  On  the  28th  of  December,  1889,  the  plaintiff 
and  defendant  entered  in  an  agreement  in  writing,  pnrsnant 
to  the  provisions  of  the  Code  of  Civil  Procedure,  to  submit 
their  claims  and  differences  with  respect  to  the  amoimt  due 
on  a  building  contract  to  arbitration. 

The  affidavit  of  the  respondent  is  to  the  effect  that  on  the 
30th  day  of  December,  1889,  he  met  the  arbitrators  at  the 
defendant's  building  in  liis  presence,  and  that  he  and  the 
defendant  were  both  questioned  by  the  arbitrators  about  the 
matters  in  dispute  l^etween  them  ;  that  they  then  asked  him 
to  produce  the  plans  and  specifications  according  to  which  he 
was  to  erect  the  building  for  the  defendant,  and  also  the  cer- 
tificate given  liim  by  George  Rayiior,  the  architect  in  charge 
of  the  erection ;  that  after  hearing  what  he  and  the  defendant 
had  to  say,  and  after  examining  the  papers,  the  arbitrators 
declared  to  the  defendant  that  they  should  award  to  the 
plaintiff  the  full  amount  claimed  by  him.  Thereupon  the 
defendant  stated  that  he  had  a  paper  which  they  nmst  swear 
to,  but  did  not  inform  them  of  the  nature  of  such  paper ;  that 
some  one  or  more  of  the  arbitrators  made  the  reply  that  they 
would  swear  to  their  award,  and  that  they  did  not  think  it 
necessary  to  swear  to  anything  else ;  that  the  defendant  then 
tore  up  the  paper  which  he  had  requested  them  to  swear  to. 
It  further  appeared  that  on  the  same  day  the  arbitrators 
executed  and  served  upon  the  defendant  a  paper,  of  which 
the  following  is  a  copy : 

"  YoNKERS,  N.  Y.,  December  30,  1889. 
"We,  the  undersigned,  Messrs.  E.  K.  Baldwui,  James  W. 
Pendergast,   F.    Durand    and    J.   C.   Campbell,   Jr.,  being 
selected  by  Messrs.  P.  J.  Flannery  and  A.  Sahagian  as  a 
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board  of  arbitrators,  do  report  as  follows :  We  iind  according 
to  the  plaoB,  specifications  and  certificates  issued  by  the  archi- 
tect that  Mr.  P.  J.  Flannerj  is  entitled  to  his  final  payment. 

"  E.  K.  BALDWIN. 

"  JAMES  W.  PENDERGAST. 

"  FREDERICK  DURAND. 

"  J.  C.  CAMPBELL,  Jjl 


^  Sworn  toJ)efore  me  this  30th  day  of  ) 


December,  1889. 

"  Albbo  a.  Hubbard, 

"  J!/^otary  Public^  Yonkers,  N.  T.^^ 

It  also  appeared  that  the  same  arbitrators  executed  another 
paper  in  fonn  and  award,  bearing  date  the  30th  day  of  Decem- 
ber, 1889,  but  acknowledged  before  Hubbard  as  notary  public 
on  the  2d  day  of  January,  1890,  the  material  portions  of 
which  are  as  follows :  "  Xow,  therefore,  know  ye  that  we  the 
arbitrators  mentioned  in  the  said  submission,  having  heard 
the  proofs  and  allegations  of  the  respective  parties,  and  exam- 
ined the  matters  in  controversy  by  thetn  submitted  herein, 
do,  therefore,  make  this  award  in  writing,  that  is  to  sav,  the  said 
Patrick  J.  Flannery  is  entitled  to  recover  of  the  said  Asian 
Sahagian  the  final  payment  due  him  on  his  contract,  and  as 
certified  to  by  George  Rayner,  the  architect,  and  that  such 
payment  amounts  to  one  thousand  three  himdred  eleven  and 
forty  hundredths  dollars  and  interest  thereon  for  seven  months, 
amounting  to  $38.(54,  making  a  total  of  $1,350.04." 

Judgment  was  upon  the  motion  of  the  respondent,  entered 
upon  the  last  award  and  the  appellant's  motion  to  vacate  the 
first  award  was  denied. 

There  appears  to  be  little  if  any  controversy  as  to  the 
power  of  the  arbitrators.  As  soon  as  they  have  made  and 
delivered  their  award,  they  hecenne  J^unctus  officio^  and  their 
power  is  at  an  end.  After  having  once  fully  exercised  their 
judgment  upon  the  facts  submitted  to  them  and  reached  a 
conclusion  which  they  have  incorporated  into  their  award, 
they  are  not  at  liberty  at  another  and  subsequent  time  to 
exercise  a  fresh  judgment  on  the  case  and  alter  their  award. 
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{FdUon  V.  Kelehar^  16  Hun,  266 ;  Morse  on  Arbitration  and 
Award,  226 ;  1  American  and  English  Encyclopsedia  of  Law, 
689,  and  authorities  there  cited ;  Mordue  v.  Palmer y  L.  R,  [6 
Ch.  App.]  22 ;  BedweU  v.  Wood,  L.  R  [2  Q.  B.  Div.]  626 ; 
Irvine  v.  Elnon,  8  East,  54  ;  Henfree  v.  Bromley,  6  id.  309.) 

It  is  claimed  first  that  there  was  but  one  award ;  that  the 
first  paper  was  a  mere  informal  draft  expressing  the  conclu- 
sions of  the  arbitrators,  but  not  intended  for  delivery  as  an 
award,  and  second,  assuming  tJiat  it  was  delivered  as  an  award 
in  which  no  amount  was  stated,  the  same  was  certain  and  final 
and  contained  all  the  requisites  of  a  proper  award ;  that  it 
contained  facts  from  which  the  amount  could  be  made  certain. 

As  to  the  first  contention,  the  two  papers  speak  for  them- 
selves ;  they  both  purport  to  be  awards  made  by  the  arbitra- 
tors. True,  the  first  paper  does  not  state  the  amount  that  the 
defendant  is  to  pay  the  plaintiff  in  dollars  and  cents,  but  it 
does  state  that  the  plaintiff  is  entitled  to  receive  his  "  final 
payment.^'  This  doubtless  means  the  last  or  final  payment 
provided  for  in  the  building  contract  and  reference  would 
have  to  be  made  to  that  instrument  to  determine  the  amount. 
It  is  also  true  that  it  was  not  acknowledged  or  proved  in  like 
manner  as  to  entitle  a  deed  to  be  recorded,  as  required  by 
section  23Y2  of  the  Code.  In  these  particulars  it  is  defective, 
but  there  can  be  no  doubt  that  it  was  executed  and  delivered 
by  the  arbitrators  as  their  award  and  that  at  the  time  they 
intended  it  as  such. 

As  to  the  second  contention,  we  may  concede  all  that  is 
there  claimed  for  the  award,  excepting  the  defects  already 
referred  to,  and  yet  we  are  unable  to  recognize  the  distinction 
which  the  respondent  attempts  to  make  between  his  case  and 
that  of  FaUon  v.  Kehhar  (16  Hun,  266).  It  is  said  that  the 
second  award  was  made  on  the  same  day.  It  is  dated  on  the 
thirtieth  day  of  December,  but  it  was  not  acknowledged  until 
the  second  day  of  January,  after  which  it  was  delivered.  It 
determines  the  amount  of  the  final  payment  due  upon  the 
contract  to  be  $1,311.40,  and  in  addition  thereto,  awards  to 
the  plaintiff  the  interest  on  that  amount  for  seven  months, 
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amounting  to  $38.64,  making  a  total  of  $1,350.04,  for  which 
amount  judgment  was  entered.  By  the  second  paper  they 
inerea£e  the  amount  of  the  award  in  the  sum  of  $38.64. 
They  thus  exercise  a  new  judgment  upon  the  facts  and 
change  the  amount  of  the  award.  This  was  in  excess  of 
their  powers  and  brings  their  second  award  within  the  con- 
demnation of  the  cases  to  which  we  have  referred. 

As  we  have  seen,  the  arbitrators  were  not  sworn  faithfully 
and  fairly  to  hear  and  examine  the  matters  in  controversy, 
and  make  a  just  award  according  to  the  best  of  their  under- 
standing.    Section  2369  of  the  Code  provides  that  this  oath 
must  be  taken  before  the  hearing  of  any  testimony  by  the 
arbitrators.     It  is  said  that  the  oath  was  waived  by  the  appel- 
lant, but  it  does  not  appear  how,  unless  it  was  by  his  tearing 
up  the  paper  which  he  had  handed  the  arbitrators  to  swear  to 
after  they  had  refused  to  do  so.     The  contents  of  the  paper 
are  not  given,  but  we  think  the  inference  to  be  drawn  from 
the  reply  made  by  the  arbitrators  is  that  it  was  tlie  oath  which 
they  were  required  to  take  as  such  and  that  they  understood  its 
contents.     We  are  aware  that  it  has  often  been  held,  under 
the  Revised  Statutes,  that  where  the  parties  have  appeared 
before  arbitrators  and  have  entered  upon  the  trial  of  their 
case,  sworn  and   examined  witnesses,  and   waited  until  an 
award  or  a  report  has  been  served,  without  calling  the  arbi- 
trators' attention  to  the  fact  that  an  oath  is  required,  they 
will  be  deemed  to  have  waived  it,  but  in  this  case  no  such 
facts  appear.     On  the  thirtieth  of  December,  the  plaintiflF  and 
the  arbitrators  went  to  the  defendant's  building.     Wliether 
he  had  previous  notice  of  their  coming  does  not  appear.     The 
arbitrators  questioned  him  and  the  plaintiff  about  the  matters 
in  dispute.     The  plaintiflE  handed  them  the  plans  and  specifica- 
tions upon  which  the  building  was  to  be  erected  and  the  certifi- 
cate of  the  architect,  and  thereupon,  without  swearing  a  witness 
or  asking  if  they  had  any  witnenses  that  they  would  like  to 
have  examined,  the  arbitrator  Pendergavst,  as  the  defendant 
expresses  it,  read  to  the  arbitrators  the  certificate  of  the  archi- 
tect, and  then  said  that  "  there  is  nothing  for  us  to  arbitrate," 
SlCKELS — ^VoL.  LXXXIX.         12 
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and  the  other  three  arbitrators  agreed  with  him.  It  was  at 
this  point,  as  we  understand,  that  the  defendant  presented  hia 
paper  and  asked  for  tlie  oath  of  the  arbitrators.  We  do  not 
think  that  these  facts  would  constitute  a  waiver  of  the  oath 
under  the  Revised  Statutes.  The  proceedings  were  all  quite 
infonnal.  Defendant  was  not  attended  by  his  counsel,  and  it 
is  quite  evident  that  he  was  beaten  before  he  was  aware  that 
his  trial  had  begun. 

But  again,  section  2369  of  the  Code  provides  that  "  before 
hearing  any  testimony,  arbitrators,  selected  either  as  pre- 
scribed in  this  title  or  otherwise,  must  be  sworn,  *  *  * 
unless  the  oath  is  waived  by  the  written  consent  of  the  parties 
to  the  submission  of  their  attorneys." 

It  is  not  claimed  that  there  was  any  written  consent  to 
waive  the  oath.  The  latter  clause  of  the  section  is  new,  and 
was  enacted  in  1880.  The  provisions  of  this  section  are  very 
similar  to  those  of  section  1016  of  the  Code,  which  makes 
provision  for  the  oath  to  be  taken  by  the  referee,  and  provides 
that  I'The  waiver  may  be  made  by  written  stipulation  or 
orally.  If  it  is  oral,  it  nmst  be  entered  in  the  referee's  min- 
utes." In  construing  this  section,  the  question  has  arisen  as 
to  whether  an  oral  waiver  can  be  shown  otherwise  than  by 
the  entry  in  the  referee's  minutes.  Upon  this  question  the 
courts  below  appear  to  be  in  some  conflict. 

In  the  case  of  Nason  v.  Ludimjton  (56  How.  Pr.  172),  it 
was  held  that  it  could,  whilst  in  the  case  of  Browning  v,  Mar- 
vin (5  Abb.  [N.  C]  285),  and  in  the  Matter  of  the  Accounting 
of  Vilmar  (10  Daly,  15),  a  different  conclusion  is  reached. 
(See  also  note  to  Na^on  v.  Ludingtoii^  supra.) 

It  appears  to  us  that  the  clause  referred  to  in  section  2369 
of  the  Code  was  intended  to  provide  a  rule  of  evidence  from 
which  the  question  of  waiver  may  be  determined.  The  evi- 
dence required  to  establish  such  waiver  is  the  written  consent 
of  the  parties  or  their  attorneys.  This  requirement  is  not 
harsh  or  unjust.  Parties,  who  wish  to  submit  their  contro- 
versies to  arbitration  under  the  provisions  of  the  Code,  will 
find  it  no  more  difficult  to  comply  with  the  provisions  of  this 
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eection  than  that  of  any  other  section.  We  regard  the  added 
provision  as  wise  and  beneficial.  It  will  tend  to  relieve  the 
courts  and  suitors  of  the  numerous  motions  which  were 
formerly  made  to  set  aside  reports  by  reason  of  irregularities 
similar  to  the  one  under  consideration.  Under  the  fonner 
practice,  the  question  as  to  whether  there  was  or  was  not  a 
waiver  was  usually  controverted,  and  had  to  be  determined 
upon  affidavits  read  upon  the  motion.  This  is  now  disposed 
of  by  the  provision  of  the  Code,  which  requires  such  waiver 
to  be  established  by  the  written  consent  of  the  parties  or  their 
attorneys. 

Our  attention  has  been  called  to  the  case  of  Cutter  v.  Gutter 
(16  J.  &  S.  470-474),  in  which  Arnoux,  J.,  reached  the 
conclusion  that  this  provision  of  the  Code  has  added  noth- 
ing to  the  Bevised  Statutes,  and  consequently  the  rule  in 
reference  to  the  waiver  of  the  oath  has  not  been  changed. 
In  that  case  the  proceedings  were  held  regular  under  the  com- 
mon law,  and  that  the  provision  of  the  Code  had  not  taken 
away  the  right  of  a  common-law  arbitration,  whilst  in  this 
case  the  arbitration  was  under  the  Code,  and  a  judgment  has 
been  entered  upon  the  award.  We,  therefore,  think  this  case 
distinguishable. 

Nothing  herein  stated  is  intended  as  a  construction  of  section 
1016  of  the  Code,  for  since  the  cases  referred  to  herein,  sec- 
tion 721,  subdivision  12  has  been  amended  in  reference  to  the 
oath  of  referees.  (Jenkins  v.  City  of  Hudson^  8  Civ.  Pro. 
Rep.  70-75.) 

It  follows  that  the  judgment  and  orders  should  be  reversed 
and  the  motion  to  vacate  the  award  granted,  with  costs. 

All  concur,  except  Bradley,  J.,  who  dissents  as  to  vacating 
the  award. 

Judgment  reversed  and  award  vacated. 
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KoKOMo    Stbawboard    Company,  Bespondent^  ^.  Horaob 

Inman  et  al.,  Appellants. 

Plaintiff  entered  into  a  contract  with  defendants  to  famish  to  them  during 
the  year  1888, 1,200  tons  of  strawboard  on"  "  ninety  days  acceptance  from 
date  of  invoice."  Plaintiff  made  deliveries  under  the  contract,  for  which 
it  received  defendants'  notes,  payable  in  ninety  days,  in  lieu  of  accept- 
ances. Defendants  failed  to  pay  some  of  the  notes  at  maturity  and 
neglected  to  give  other  notes  or  acceptances  for  strawboard  delivered. 
Held,  that  defendants'  default  in  payment  constituted  a  breach  of  the 
contract  and  plaintiff  had  a  right  to  treat  it  as  terminated  and  to  main- 
tain an  action  to  recover  for  the  deliveries  made;  that  the  provision 
of  the  contract  that  plaintiff  would  receive  ninety  days  acceptances 
merely  extended  the  time  of  payment  for  that  length  of  time. 

Upon  the  trial  plaintiff  rested  without  offering  to  surrender  the  notes 
received  by  it.  Defendants  moved  to  dismiss  the  complaint  "because 
of  a  variance  between  the  allegations  of  the  complaint  and  the  plain- 
tiff's proofs,*'  which  motion  was  denied.  Held,  that  the  ground  assigned 
did  not  present  the  point  as  to  the  omission  to  surrender  the  notes  and 
was  too  general  to  be  available  here. 

Before  the  case  was  closed  plaintiff  surrendered  the  notes.  BM,  that  if 
error  was  committed  in  refusing  to  nonsuit,  the  defect  having  been 
subsequently  supplied,  it  was  not  a  ground  for  reversal. 

(Submitted  May  4,  1892;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  24,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiflF,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Smith  (&  White  for  appellants. 

William  Ford  Upson  for  respondent. 

Parker,  J.  This  action  was  brought  to  recover  the  value 
of  a  quantity  of  strawboard  delivered  to  the  defendants,  pur- 
suant to  tlie  terms  of  a  contract  which,  by  reason  of  an  alleged 
failure  of  performance  on  their  part,  the  plaintiflF  elected  to 
treat  as  rescinded. 
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The  contract  was  as  follows : 

"KoKOMo,  Ind.,  JVov.  9, 1887. 
"Horace  Ikmait,  Esq.,  Amsterdam,  N.  T. : 

"Dear  Sir  —  We  propose  to  furnish  you  with  1,200  tons 
strawboard  at  thirty-one  dollars  per  f.  o.  b.  cars  here,  your 
ninety  days'  acceptance  from  date  of  invoice. 

"These  boards  to  be  shipped  during  the  year  1888.     This 
contract  shall  be  considered  binding,  barring  accidents,  and 
take  the  place  of  all  previous  contracts  with  the  Ohio  Straw- 
board  Co. 
"All  boards  to  be  of  No.  1  quality. 
"  Tours  truly, 

"  KOKOMO  STRAWBOARD  CO. 
"  M.  Seiberling,  Superintendent. 

"Accepted :  Horace  Inman. 

"  P.  S.  All  boards  shipped  this  year  to  apply  on  above." 

Subsequently  the  plaintiff,  pursuant  to  the  terms  of  the 
contract  and  at  different  dates,  delivered  to  the  defendants 
large  quantities  of  strawboard,  the  defendants  giving  and  the 
plaintiff  receiving  defendants'  notes,  payable  in  ninety  days, 
in  lieu  of  acceptances. 

The  plaintiff  alleges  that  after  it  had  delivered  a  consider- 
able portion  of  the  strawboard  called  for  by  the  contract,  the 
defendant-s  were  guilty  of  a  breach  of  it,  in  that  they  failed 
to  pay  some  of  the  notes  at  maturity  and  neglected  to  give 
other  notes  or  acceptances  for  about  eighty-eight  tons  of 
strawboard. 

The  referee  found  "  that  the  boards  shipped  by  the  plain- 
tiff to  the  defendants  were  in  substantial  compliance  as  to 
time  and  quality  with  the  terms  of  the  contract."  With 
reference  to  the  alleged  breach  of  the  contract  on  the  part  of 
the  defendants,  he  found  among  other  things,  that  a  note 
maturing  July  5,  1888,  for  $1,054,  was  protested  for  non- 
payment, and  has  not  since  been  paid ;  that  a  note  for  $658.75, 
which  became  due  July  20,  1888,  was  also  protested,  and  still 
remains  unpaid. 
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On  the  trial  the  plaintiff  surrendered  (up)  notes  aggregating 
$3,393.85  of  principal,  which  had  been  received  in  lieu  of 
acceptances. 

From  the  fifth  to  the  twentieth  of  June,  inclusive,  the 
plaintiff  delivered  to  the  defendants  eighty-seven  tons  of 
strawboard,  for  which  the  "  defendants  promised  to  give  their 
notes,  as  they  had  for  other  shipments,  but  have  failed  and 
neglected  to  do  so,  and  have  not  paid  for  any  portion  of  the 
same." 

It  was  also  found  that  at  the  urgent  solicitation  of  the 
defendants  and  under  the  belief  that  an  amicable  adjustment 
would  be  had,  the  plaintiff  shipped  one  other  ton  of  straw- 
board,  making  in  all  eighty-eight  tons  received  by  the  defend- 
ants, for  which  neither  notes  nor  acceptances  were  given. 

The  referee  has  fully  supported  his  findings  in  an  opinion 
which  carefully  considers  the  testimony  before  him,  and  they 
met  with  approval  at  General  Term. 

His  findings  justified  the  conclusion  reached  that  there  was 
a  breach  of  the  contract  on  the  part  of  the  defendants,  for  not 
only  had  they  failed  to  give  acceptances  as  provided  by  the 
contract,  or  notes  in  lieu  tliereof,  but  had  also  neglected  to 
make  the  necessary  payments.  The  effect  of  the  provision  in 
the  contract,  that  plaintiff  would  receive  defendants'  accept- 
ances for  ninety  days  from  date  of  invoice,  operating  merely 
to  extend  the  time  of  payment  for  that  length  of  time.  (Jia^g- 
ger  Iron  Co,  v.  Walker,  76  K  Y.  521.) 

And  default  in  payment  constitutes  a  breach  of  contract. 
{Barnes  v.  DensI'OWy  30  X.  Y.  S.  R.  315 ;  WincJvdl  v.  Soott^ 
114  K  Y.  640  ;  FUheriy  v.  Miner,  123  id.  382-389.)  After 
the  breach  of  the  contract  by  the  defendants  the  plaintiff  had 
the  right  to  treat,  as  it  did,  the  contract  as  terminated,  and 
bring  this  action  for  the  value  of  the  strawboard  furnished. 
{Mead  v.  Degolyer,  16  Wend.  638 ;  Ladue  v.  Seymour,  24  id, 
60-62 ;  Jones  v.  Judd,  4  N.  Y.  411.) 

This  brings  us  to  a  consideration  of  the  grounds  specially 
assigned  by  the  appellant  as  cause  for  reversal. 

The  defendants  contended  on  the  trial  that  the  plaintiff  had 
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failed  to  perform  on  its  part,  prior  to  the  date  of  the  protest 
of  the  note  first  maturing,  by  neglecting  to  honor  an  order  by 
the  defendants  for  100  tons  of  strawboard  given  on  the  9th 
day  of  November,  1887. 

The  referee  was  requested  to  find  that  such  an  order  was 
given,  and  to  his  refusal  an  exception  was  taken.  Appellants 
now  insist  that  this  ruling  was  error  because  wholly  without 
evidence  to  support  it. 

The  defendant  Inman  testified  that  he  verbally  gave  the 
order  for  100  tons  on  the  ninth  day  of  November.  The  referee 
refused  to  credit  his  testimony  in  such  respect,  and  the  ques- 
tion now  is,  whether  there  is  any  evidence  to  support  his 
ruling. 

One  Williams,  a  representative  of  the  plaintiff,  and  who 
had  charge  of  the  orders  received  and  the  directions  for  ship- 
ment, testified  that  the  number  of  tons  of  strawboard  ordered 
prior  to  the  default  on  the  part  of  the  defendants  was  438, 
while  the  number  of  tons  shipped  during  that  period  was 
within  five  tons  of  the  quantity  ordered.  He  also  testified 
that  the  orders  given  for  the  438  tons  were  in  writing.  He 
was  further  asked : 

"  Q,  Do  you  know  whether  the  defendants,  or  either  of 
them,  gave  the  plaintiff  any  orders  between  November  9, 
1887,  and  July  1, 1888,  for  strawboard,  which  are  not  in  writ- 
ing? A.  Do  you  mean  that  outside  of  the  written  orders  we 
have,  that  there  is  any  order  to  correspond  with  the  verbal 
order ;  no,  sir ;  we  received  none. 

"  Q.  You  are  sure  of  that  ?     A.  Yes,  sir. 

"  Q.  You  know  that  of  your  own  knowledge  ?  A.  Yes,  sir ; 
I  know  it." 

A  further  discussion  of  the  evidence  in  this  connection  is 
unnecessary,  for  that  so  far  alluded  to  shows  that  the  refusal 
to  find,  of  which  complaint  is  made,  had  evidence  to  sup- 
port it. 

Appellants  also  insist  that  the  plaintiff  having  rested  its 
case  without  surrendering  the  notes,  the  court  erred  in  deny- 
ing a  motion  to  dismiss  the  complaint. 
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The  ground  of  nonsuit  which  it  is  claimed  presented  the 
point,  asked  for  a  disniissal  of  "  the  action  because  of  a  variance 
between  the  allegations  of  the  complaint  and  the  plaintiffs 
proofs." 

When  the  plaintiff  rested  its  case  nothing  remained  for  it  ta 
do  but  surrender  the  note  in  order  to  fully  establish  the  cause 
of  action  pleaded,  and  the  ground  assigned  for  dismissal  did 
not  call  the  attention  of  the  court  to  the  point  now  made.  If 
it  had  the  other  party  might  have  supplied  the  defect,  and  in 
default  of  such  action  on  its  part  the  court  could  have  intelli- 
gently passed  upon  it.  It  was,  therefore,  too  general  to  be 
made  available  in  this  court.  {Webb  v.  Odell^  49  N.  Y. 
583.) 

Before  the  case  was  closed  the  plaintiff  surrendered  the 
impaid  notes  in  open  court,  so,  if  error  was  committed  in 
refusing  to  nonsuit,  the  defect  in  the  proofs  having  been  sub- 
sequently supplied,  a  reversal  will  not  be  allowed.  {Schenec- 
tady i&  Saratoga  P,  R.  v.  Thatcher^  11  N.  Y.  102 ;  De€m  v. 
C<yrbett,  19  J.  &  S.  108.) 

The  other  matters  discussed  by  the  appellants  have  no 
other  purpose  than  to  convince  the  court  that  the  referee 
erred  in  his  findings  of  fact  touching  the  default  of  the  defend- 
ants, and  the  alleged  breach  of  the  contract  on  the  part  of  the 
plaintiff.  But  those  findings  are  not  reviewable  here,  and 
need  not  be  considered. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Edwasd  AtjMY  Bobebtson  et  al.,  Appellants,  v,  Lewis  A. 

Saybe,  Eespondent. 

H,  who  was  financially  embarrassed,  with  intent  to  hinder  and  delay  his 
creditors,  purchased  and  paid  for  certain  premises  taking  a  deed  there- 
for in  the  name  of  M.,  without  the  consent  or  knowledge  of  the  latter, 
which  deed  was  recorded.  R  died  intestate,  M.  conveyed  the  premises 
to  defendant  without  consideration  except  an  oral  agreement  on  his 
part  in  case  any  of  the  heirs  of  R,  whose  whereabouts  were  unknown 
to  M.,  should  turn  up  in  distress  that  he  (defendant)  should  help  them  to 
the  extent  of  one  or  two  hundred  dollars.  Neither  M.,  R  nor  the  heirs 
of  the  latter  ever  had  possession  or  exercised  acts  of  ownership  over  the 
pr^nises.  In  an  action  brought  by  said  heirs,  held,  that  R  had  no  legal 
estate  in  the  premises  which  descended  to  plaintiffs;  that  the  agreement 
between  M.  and  defendant  did  not  create  a  legal  or  equitable  interest  in 
the  lots  in  favor  of  the  plaintiffs  or  raise  a  liability  which  they  could 
enforce  in  this  action. 

Beported  below,  58  Hun,  490. 

(Argued  May  5,  1892;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

In  January,  1841,  David  H.  Robertson  purchased,  in  the 
name  of  Thomas  H.  H.  Messenger,  at  a  mortgage  foreclosure 
sale,  two  lots  in  Harlem  for  fifty  dollars.  January  18,  1841, 
the  master  in  chancery  conveyed  the  premises  to  Messenger 
by  a  deed  which  was  recorded  January  19,  1841.  Robertson 
made  the  purchase,  took  the  deed,  procured  it  to  be  recorded 
and  paid  the  consideration,  fifty  dollars,  without  the  knowl- 
edge or  authority  of  the  grantee.  Before  the  transaction, 
Robertson  and  Messenger  had  been  friends,  but  no  business 
relations  had  existed  between  them.  Shortly  after  the  deed 
was  recorded  Robertson  infonned  Messenger  of  the  transac- 
tion who  was  greatly  offended  and  their  previous  friendly 
relations  were  severed,  and  so  continued  until  the  death  of 
Robertson,  which  occurred  May  2,  1851.  The  referee  found 
that  at  the  time  of  the  purchase  Robertson  was  financially 
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embarrassed,  and  that  the  purchase  was  made  and  the  deed 
taken  in  the  name  of  Messenger  for  the  purpose  of  hindering 
and  delaying  the  creditors  of  Robertson.  Neither  Robertson 
nor  Messenger  took  possession  of  said  lots,  npr  did  either  pay 
the  taxes  thereon  or  exercise  any  acts  of  ownership,  and  that 
the  plaintiffs,  who  are  the  heirs  at  law  of  Robertson,  have 
never  been  in  possession  of  the  premises  or  exercised  acts  of 
ownership  over  them.  November  25,  1881,  Messenger  con- 
veyed the  two  lots  to  the  defendant  by  a  quit  claim  deed 
which  was  duly  recorded  July  14,  1883.  Messenger  had  for- 
gotten the  fact  that  these  lots  had  been  conveyed  to  him,  but 
on  being  reminded  of  it  said,  that  he  supposed  he  had  no 
valuable  interest  in  them  because  he  supposed  they  had  been 
eaten  up  by,  and  sold  for  taxes  during  the  period  of  forty 
years.  The  defendant  represented  to  Messenger  that  he  had 
some  interest  in  the  property,  but  wl^at  representation  was 
made  or  whether  it  was  true  or  false,  was  not  found  by  the 
referee  and  none  of  the  evidence  is  contained  in  the  record 
before  the  court. 

The  referee  found  that  Messenger  knew  that  David  H. 
Robertson  was  dead  and  that  he  left  children  who  were  living, 
but  did  not  know  where  they  resided,  and  that  he  conveyed 
the  lots  to  the  defendant  upon  his  oral  agreement  that  if  "atiy^ 
of  the  Robertson  heirs  should  turn  up  in  distress,  that  defend- 
ant should  help  them  to  the  extent  of  one  or  two*  hundred 
dollars.  It  was  further  found  that  Messenger  would  have 
conveyed  the  premises  to  the  heirs  of  Robertson  upon  request, 
and  that  at  the  time  they  were  conveyed  to  the  defendant  that 
they  were  worth  about  $10,000,  but  that  their  value  was 
unknown  to  Messenger.  Since  the  lots  were  conveyed  to  the 
defendant  he  has  redeemed  them  from  the  tax  sales  and  has 
paid  considerable  sums,  the  amount  not  appearing,  in  discharge 
of  the  taxes  in  arrear.  The  plaintiffs  seek  an  accounting  and 
that  the  defendant  be  compelled  to  pay  to  the  plaintiffs  the 
value  of  the  lots,  less  such  sums  as  the  defendant  may  have 
expended  in  the  payment  of  taxes  and  improvements. 
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F.  Van  Dyek  for  appellants. 
-S.  D.  Penjield  for  respondent. 

FoLLETT,  Ch.  J.  The  learned  counsel  for  the  plain affs 
insists  in  his  first  point  that  title  to  the  lots  was  neyer  vested 
in  Messenger,  because  he  says  a  valid  delivery  of  the  deed 
and  an  acceptance  of  it  by  him  were  not  proved.  The  plain- 
tiffs are  not  in  a  position  to  raise  this  question,  for  they 
alleged  in  the  fourth  division  of  tlieir  complaint  that  the  legal 
title  to  the  lots  in  question  was  in  Messenger  until  he  con- 
veyed them  to  the  defendant.  This  allegation  was  not  con- 
troverted by  the  answer.  It  Avas  not  found  as  a  fact  nor  as  a 
conclusion  of  law  that  there  was  not  a  valid  delivery  of  the 
deed  from  the  master  in  chancery  to  Messenger,  nor  was  the 
referee  requested  by  either  party  to  so  find  or  hold.  But  if 
this  position  could  be  maintained  it  would  not  aid  the  plain- 
tiffs, for  the  result  would  be  that  the  title  of  the  owner  of 
the  fee  when  the  mortgage  was  foreclosed  was  not  divested 
by  tlie  master's  deed,  and  both  the  plaintiffs  and  defendant 
would  be  without  title  to  the  lots. 

l>avid  H.  Robertson  having  procured  these  lots  to  be  con- 
Areyed  to  Messenger  for  the  purpose  of  defrauding  his  credit- 
or}*, had  no  legal  estate  in  them  which  could  be  reached  by 
execution  {Ga/rfield  v.  Ilatinaker^  15  N.  Y.  475),  or  which  on 
his  death  descended  to  his  heirs.  {Moseley  v.  Moseley^  15  id. 
334;  Wait  on  Fraud.  Convey.  §  121.  See  also  1  R.  S.  728, 
§§  50,  51,  52 ;  Underwood  v.  Sutclife,  77  N.  Y.  58  ;  Brewster 
V.  Power^  10  Paige,  562 ;  Bates  v.  Lidgerwood  Mfg,  Co,^  50 
Hun,  420 ;  IlamUton  v.  Cone^  99  Mass.  478.)  This  rule  is  a 
penalty  imposed  by  the  law  for  the  prevention  of  frauds  and 
for  the  protection  of  subsequent  purchasers  (Reviser's  notes 
to  sections  cited),  and  the  reason  for  its  application  is  not 
weakened  in  case  the  gniutee,  as  in  the  case  at  bar,  was  not 
a  participant  in  the  fraud. 

It  is  clear  that  neither  Robertson  in  his  life-time,  nor  his 
heirs  since  his  death,  could  have  recovered  the  lands  or  its 
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proceeds  from  Messenger,  or  from  his  grantee  by  any  legal  or 
equitable  remedy.  (See  the  authorities  above  cited.)  It  is 
alleged  in  the  complaint  that  David  H.  Robertson  was  the 
owner  of  the  mortgage  which  was  foreclosed,  but  no  such 
fact  was  found.  On  the  contrary,  the  facts  found  compel  the 
inference  that  he  had  no  interest  in  the  mortgage  nor  in  the 
land  covered  by  it. 

Proceeding  on  the  assumption  that  the  deed  to  Messenger 
vested  the  legal  title  in  him,  did  the  agreement  which  the 
learned  referee  found  was  made  between  the  defendant  and 
Messenger  create  a  legal  or  equitable  interest  in  the  lots  in 
favor  of  the  plaintifiEs,  or  did  it  raise  a  liability  on  the  part  of 
the  defendant  in  favor  of  the  plaintiffs  which  can  be  enforced 
in  this  action  3  The  referee  finds,  "  he  (Messenger)  was  told 
by  defendant  that  they  (the  lots)  had  been  sold  for  taxes  but 
could  be  redeemed  ;  he  (Messenger)  then  knew  that  David  H. 
Robertson  and  his  oldest  son  and  daughter  were  dead,  and 
that  the  other  children  were  scattered,  but  living  at  places 
unknown  to  him ;  and  after  some  conversation  touching  a 
supposed  interest  of  defendant  in  the  lots  (and  which  is 
referred  to  in  the  deed),  he  said  to  defendant,  "  I  will  tell  you 
what  I  will  do ;  if  any  of  Mr.  Robertson's  heirs  should  turn 
up  in  distress,  I  will  transfer  this  property  to  you,  providing 
you  will  help  them,"  to  which  defendant  said,  "  Agreed ;  I 
will  do  so,"  and  when  asked  the  amount,  said  Messenger 
named  one  or  two  hundred  dollars,  that  being  about  the  value 
of  the  lots  when  they  came  to  his  hands. 

On  that  occasion  a  quit-claim  deed  was  made  and  executed 
by  Messenger  to  the  defendant  granting  all  his  right,  title  and 
interest  in  the  lots,  under  which  deed  defendant  holds  the 
same,  for  which  no  actual  consideration  was  paid,  but  the  sole 
consideration  was  the  promise  herein  above  stated. 

This  action  was  not  brought  to  enforce  the  agreement,  nor 
do  the  findings  show  the  existence  of  facts  creating  a  liability 
under  it.  There  is  no  finding  or  request  to  find  that  the 
defendant  procured  the  conveyance  to  be  made  by  the  false 
representations  of  himself  or  of  his  attorney.     We  think  the 
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facts  found  do  not  establish  any  liability  on  the  part  of  the 
defendant  to  the  plaintiffs  which  can  be  enforced  in  this 
action.  As  before  remarked,  the  evidence  given  on  the  trial 
is  not  contained  in  the  record,  and  so  this  court  has  no  means 
of  ascertaining  the  merits  of  the  controversy  except  as  dis- 
closed by  the  decision  of  the  referee.  For  some  reason,  which 
we  must  assume  was  justified  by  the  evidence,  the  learned 
referee  refused  to  allow  the  defendant  costs,  and  no  costs  were 
allowed  him  at  General  Term.  Following  the  views  of  the 
courts  below  upon  the  question  of  costs,  the  defendant  will  be 
denied  them  in  this  court. 

The  judgment  should  be  affirmed,  without  costs. 

All  concur. 

Judgment  affirmed. 


Ralph  H.  White  et  ah,  Kespondents,  v,  Samuel  Eisemak 

et  al..  Impleaded,  etc.,  Appellants. 

The  provisions  of  the  Revised  Statutes  (1  R.  8.  764,  §§  1  et  8eq.\  in  reU- 
tion  to  the  formation  of  limited  partnerships,  arc  remedial  in  their 
nature  and  will  protect  those  who  in  good  faith  substantially  comply 
with  their  essential  requirements. 

The  organization  of  such  a  partnership  is  completed  when  and  only  when 
the  requisite  papers  are  filed,  and  if  then  every  statement  therein  is 
correct,  this  is  a  substantial  compliance  with  the  provisions  of  the 
statute,  and  in  the  absence  of  bad  faith,  or  of  proof  that  a  creditor  has 
been  misled  by  some  technical  inaccuracy  in  the  statement  when  it  was 
made,  the  special  partner  is  protected. 

In  an  action  against  defendants,  as  general  partners,  composing  the  firm 
of  S.  &  P.,  for  an  indebtedness  of  the  firm,  two  of  the  defendants 
alleged  that  they  were  special  partners.  Upon  the  trial  said  defendants 
produced  in  evidence  a  certificate  of  limited  partnership,  which  was 
in  the  usual  form,  signed  and  acknowledged  by  the  general  and  special 
partners  August  3,*  1886.  The  special  partners  the  same  day  delivered 
to  S.  their  check  of  even  date  on  a  solvent  bank  to  the  order  of  8.  &  P. 
for  the  amount  of  their  contribution  to  the  common  stock,  as  stated  in 
the  certificate ;  this  check  was  charged  on  their  bank-book  which  was 
balanced  the  next  day.  The  check  was  certified  August  fourth,  and 
deposited  to  the  credit  of  the  firm  August  fifth,  at  2  r.  m.,  on  which 
day,  at  4.45  P.  M.,  the  certificate  and  afi^davit  requircnl  by  the  statute 
were  filed.     On  August  sixth,  the  check  was  paid  to  the  bank  in  which 
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it  was  deposited.  The  affidavit,  which  was  made  August  third,  stated 
that  the  sum  specified  in  the  certificate  as  contrihuted  by  the  special 
partners  "had  been  actually  and  in  good  faith  paid  in  cash."  Hdd. 
that  the  certification  of  said  check  was  an  absolute  appropriation  of  the 
money  to  the  use  of  the  firm  and  thus  the  certificate  was  rendered  true 
when  it  was  first  used  for  a  purpose  contemplated  by  the  statute,  and 
so  the  statute  was  substantially  complied  with,  and  the  special  partners 
were  not  liable. 

White  V.  Eiseman  (58  Hun,  484),  reversed. 

Durant  v.  Abendroth  (69  N.  Y.  148),  distinguished  and  limited. 

(Argued  May  5,  1892;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1890,  which  overruled  defendants'  excep- 
tions, denied  their  motion  for  a  new  trial  and  ordered  judg- 
ment for  plaintiff  on  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  from  the  defendants,  as 
general  partners  composing  the  firm  of  Spencer  &  Perkins,  a 
demand  of  the  plaintiffs  against  that  firm  for  goods  gold  and 
delivered. 

The  defendants  Eiseman  alleged  in  their  answer  that  said 
firm  was  a  limited  partnership,  composed  of  themselves  a« 
special  partners  and  of  Sidney  S.  Spencer  and  Greorge  £• 
Perkins  as  general  partners. 

On  the  trial  it  appeared  that  a  certificate  of  limited  partner- 
ship, in  the  usual  form,  was  signed  and  acknowledged  by  the 
general  and  special  partners  on  the  3d  of  August,  188(5.  On 
the  same  day  the  special  partners  delivered  to  said  Sj)encer 
their  check  of  even  date  on  a  solvent  bank,  payable  to  the 
order  of  Spencer  &  Perkins,  for  $10,000,  the  amount  of  their 
contribution  toward  the  common  stock,  as  stated  in  the  cer- 
tificate. Samuel  Eiseman  signed  the  check,  deducted  the 
amount  thereof  from  the  balance  that  he  and  Moses  Eiseman 
then  had  on  deposit  in  the  bank  and  it  was  charged  to  them 
on  their  bank-book  when  balanced  on  the  following  day.  The 
check  was  duly  certified  by  the  bank  August  fourth,  and  depos- 
ited to  the  credit  of  the  firm  August  fifth  at  2  p.  m.,  on  which 
day   at  4.45  p.  m.,  the  certificate   and   afiidavit   were  filed. 
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The  check  was  paid  on  the  sixth  of  August  to  the  bank  in 
which  it  had  been  deposited.  The  affidavit  was  made  August 
third,  the  day  that  the  jurat  bears  date,  by  Mr.  Spencer,  who 
stated  therein  *'  that  the  sum  specified  in  said  certificate  to  have 
been  contributed  by  the  special  partners  to  the  common  stock 
has  been  actually  and  in  good  faith  paid  in  cash." 

At  the  close  of  the  evidence  the  court  directed  a  verdict  in 
favor  of  the  plaintiflFs  for  the  amount  claimed  and  the  excep- 
tion of  the  defendants  Eiseman  to  such  direction  was  over- 
ruled by  the  Greneral  Term  and  a  judgment  directed  on  the 
verdict,  one  of  the  justices  dissenting. 

A.  BlumenMiel  for  appellant. 

Frederick  Mahhett  for  respondent. 

Vann,  J.  The  primary  object  of  the  act  authorizing  lim- 
ited partnerships  was  to  encourage  those  having  capital  to 
become  partners  with  those  having  skill,  by  limiting  the 
liability  of  the  former  to  the  amount  actually  contributed  to 
the  firm.  The  next  and  incidental  object  was  to  furnish 
reasonable  protection  to  those  dealing  with  the  concern  by 
requiring  certain  acts  to  be  done  and  })ublic  notice  thereof 
given,  so  that  all  who  desired  might  know  the  essential  features 
of  the  arrangement.  In  order  to  prevent  evasion  and  fraud, 
it  was  provided  that  any  false  statement  in  the  certificate  or 
afiidavit  should  render  all  the  partners  equally  liable.  That 
provision,  however,  was  not  designed  as  a  trap  to  catch  the 
innocent  and  unwary,  but  as  a  bar  to  shut  out  the  dishonest 
and  fraudulent.  While  the  courts  were  at  first  inclined  to  a 
strict  construction  against  those  thus  seeking  exem{)tion  from 
the  common-law  liability  of  partners,  the  tendency  in  this 
state  is  now  toward  a  liberal  construction,  so  as  to  accomplish 
the  wise  purpose  of  the  act  by  uniting  capital  and  labor  in 
business  enterpriser,  without  excessive  hazard  to  the  former. 
{Presid^nty  etc,^  Manhattan  Co,  v.  Laiinl>ee.r^  108  X.  Y.  578, 
582;  Fifth  Avenus  Banh  v.  Colgate,  120  id.  381,  396 ;  MeU 
ropditan  NaL  Bank  v.  Palm^!r,  30  N.  Y.  S.  R.  509 ;  Le'iiy 
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V.  Zoclr.y  47  How.  Pr.  394 ;  Lawrence  v.  Merrifidd^  10  J.  &  S. 
36 ;  S,  a,  73  N.  Y.  590 ;  Eopes  v.  Colgate,  17  Abb.  [K  C] 
136 ;  13  Am.  &  Eng.  Cyc.  of  Law,  807.) 

The  more  recent  cases  regard  the  statute  as  remedial  in 
nature,  and,  looking  to  substance  rather  than  form,  protect 
those  who,  in  good  faith,  substantially  comply  with  the  essen- 
tial requirements.  We  now  have  a  case  before  us  where 
nothing  of  substance  was  omitted.  The  defect  complained 
of  neither  misled  nor  injured  the  creditors  who  seek  to  take 
advantage  of  it.  Payment  having  been  made  in  the  usual 
way  practiced  by  business  men,  who  regard  a  check  with 
adequate  funds  behind  it  as  cash,  an  affidavit  was  made  accord- 
ingly, and  the  good  faith  of  the  affiant  is  questioned  by  no 
one.  There  was  no  intentional  violation  of  the  statute,  and 
the  failure  in  literal  compliance  consisted  of  the  fact  that  the 
affidavit  was  not  technically  true  when  made,  although  both 
affidavit  and  certificate  were  true  when  filed.  The  exact  ques- 
tion, therefore,  presented  for  decision  is  whether  there  is  sub- 
stantial compliance,  if  the  affidavit  and  certificate  are  true 
when,  for  the  first  time,  use  is  made  of  them  for  a  purpose 
contemplated  by  the  statute  ? 

In  support  of  the  plaintiffs'  theory,  we  are  referred  to  the 
case  of  Durant  v.  Abendroth  (69  N.  Y.  148),  where  it  was 
said,  in  behalf  of  the  four  judges  whose  votes  were  effective, 
that  the  certificate  and  affidavit  speak  as  of  the  day  of  their 
date.  (P.  152.)  This,  however,  was  not  essential  to  the 
decision,  nor  was  it  regarded  as  controlling,  for  in  the  third 
sentence  following  it  is  said  that  good  faith  would  be  of  no 
avail  "  if  the  payment  had  not  been  actually  made  in  cash 
when  the  certificate  and  affidavit  were  made  and  fii4idP  As 
that  affidavit  was  filed  on  the  day  it  was  made,  it  spoke  from 
the  common  date  of  making  and  filing,  and  the  remark  of 
the  court  relied  upon  by  the  plaintiffs  is  mthout  special  sig- 
nificance. In  that  case,  the  only  payment  made  was  by  an 
uncertified  check  dated  eight  days  after  the  certificate  and 
affidavit  were  filed,  and  it  was  not  paid  until  the  tenth  day 
thereafter,  yet  this  court  has  pronounced  it  "  a  very  stern  and 
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technical  application  of  the  statute  "  to  hold  the  special  partner 
liable,  even  nnder  those  circumstances,  and  has  declared  that 
the  principle  should  not  be  extended.  {Presid^nt^  etc.^  v. 
Laimheer^  supra^  p.  589.) 

According  to  the  statute,  the  partnership  is  not  formed 
until  the  certificate  has  been  recorded  and  the  affidavit  filed. 
(4  R.  S.  [8th  ed.]  p.  2493,  §  8.) 

The  organization  of  the  firm  is  completed  by  the  filing  of 
these  papers,  for  the  omission  of  the  clerk  to  record  was  held 
in  the  case  last  cited  not  to  affect  the  liability  of  the  special 
partner.  The  date  of  this  culminating  act,  therefore,  is  of 
the  highest  consequence,  because  it  is  the  time  when  the  firm 
becomes  ready  for  business,  and  when  the  safeguards  should 
exist  that  are  designed  to  protect  third  parties.  As  was  well 
said  in  a  recent  case :  ^'  It  is  the  act  of  filing  the  certificate 
and  affidavit  which  gives  life  to  the  partnership  and  confers 
immunity  for  the  debts  of  the  firm  upon  the  special  partner, 
and  from  tliat  moment  those  who  deal  with  the  partnership 
become  entitled  to  know  the  truth  as  to  its  formation,  and 
from  and  after  that  time  a  wrong  is  done  to  those  who  deal 
with  it,  if  a  false  statement  is  published  through  the  filing  of 
the  certificate.  The  truth  of  the  statements  contained  in  the 
certificate  is  to  be  determined,  therefore,  at  the  time  of  its 
being  filed  with  the  county  clerk.  If  true  at  the  instant  of 
filing,  there  is  no  liability,  because,  being  true  at  the  instant 
of  the  creation  of  the  limited  partnership,  they  fulfill  the 
purpose  for  which  the  law  was  enacted."  {Ropes  v.  Colgate^ 
mipra^  p.  143.)  We  adopt  this  language  as  applicable  to  the 
case  in  hand,  and  extend  it,  in  view  of  the  circumstances 
already  stated,  to  the  affidavit  tiled  with  the  certificate.  In 
Teaching  this  conclusion,  we  are  guided  by  the  object  of  the 
legislature  in  passing  the  statute,  wliicli  should  not  be  defeated 
by  exalting  the  letter  and  subverting  the  spirit.  The  fonna- 
tion  of  limited  partnerships  should  not  be  made  difficult  or 
dangerous  by  technical  constiniction.  If  every  statement  con- 
tained in  the  papers  required  to  be  filed  is  true  at  the  time  of 
filing,  nothing  further  is  necessary  for  the  protection  of 
SioKELs— Vol.  LXXXIX.        ^4 
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creditors,  who  are  tlms  given  all  the  information  that  it  was 
the  policy  of  the  statute  to  furnish.  More  than  this  should 
not  be  exacted  in  the  absence  of  an  actual  intent  to  deceive. 
As  the  special  partner  cannot  make  the  affidavit  liimself  (§  7), 
he  should  be  protected  if  it  is  true  when  tiled,  as  that  is  the 
first  use  that  is  made  of  it,  and  the  occasion  when  he  is  first 
charged  with  the  duty  of  examining  it.  It  is  then  that  it 
becomes  material  and  then  that  it  must  be  true,  at  the  peril 
of  general  liability  if  it  is  untrue.  If  upon  then  examining- 
it  he  found  its  contents  were  true,  it  would  be  a  harsh  and 
unreasonable  rule  to  require  him  to  ascertain,  if  he  could,  the 
precise  date  when  the  check  was  cashed  or  certified,  and  com- 
paring it  with  tlie  date  of  the  jurat,  to  decide,  at  the  peril  of 
losing  all  he  had,  which  date  preceded  the  other.  The  affi- 
davit is  simply  evidence  of  the  facts  therein  stated,  and  if 
those  facts  are  true  when  such  evidence  is  first  used,  the  statute 
is  satisfied,  unless  some  furtive  pur})Ose  existed  when  the  veri- 
fication was  made.  If  any  business  had  been  done  between 
the  making  and  filing,  or  if  it  had  been  a  mere  artifice  to 
evade  the  statute,  or  if  any  creditor  had  been  misled  by  the 
technical  inaccuracy  of  statement,  when  viewed  from  the  date 
of  the  jurat,  a  different  question  would  have  been  presented 
from  that  now  before  us. 

Our  reasons  for  holding  that  the  affidavit  was  true  when 
filed  may  be  stated  in  a  few  words.  The  check  was  delivered 
to  the  general  partners  on  the  third,  certified  on  the  fourth, 
deposited  to  the  credit  of  the  firm  on  the  fifth,  before  the 
papers  were  filed,  but  was  not  paid  to  the  bank  where  it  was 
deposited  until  the  sixth. 

The  general  rule  relating  to  payment  of  capital  by  the 
special  partner,  as  stated  by  Mr.  Bates  in  his  work  on  Limited 
Partnersliips,  section  45,  is  thf^t  "  the  fund  must  be  in  exist- 
ence in  money  and  in  the  sole  control  of  the  general  partner 
on  the  day  the  partnership  is  formed,  free  from  all  contingen- 
cies except  those  arising  from  the  proper  business  of  the  con- 
cern." This  is  in  substantial  accord  with  the  authorities, 
which  hold  that  payment  in  goods,  notes  or  even  government 


1892.]  White  et  al.  v.  Eiseman  et  al.  107 

Opinion  of  fche  Court,  per  Vakn,  J. 


bonds,  worth  more  than  par,  is  insuflScient.  (  Vcm  Tngen  v. 
Whitman,  62  N.  Y.  513 ;  IlaviZand  v.  Chacej  39  Barb.  283 ; 
Haggerty  v.  Foster,  103  Mass.  17.) 

In  Durcmt  v.  Abendroth  {s^ipra)  the  certificate  and  affidavit 
were  filed  December  twenty-third,  on  which  day  post-dated 
checks,  payable  December  thirty-first,  were  given  by  the 
special  to  tlie  general  partner,  but  they  were  not  paid  until 
the  second  of  the  following  month,  and  it  was  held  that  this 
was  not  a  payment  in  cash.  The  court,  however,  said :  "  If 
the  special  partner  had  paid  the  money  to  the  bank  to  the 
credit  of  the  general  partners,  or  deposited  it  with  any  third 
party  for  the  express  purpose  of  being  paid  to  the  firm  at  the 
conunencement  of  tlie  partnership,  and  had  appropriated  it  to 
that  purpose  in  such  manner  as  to  part  with  all  control  over 
it,  there  would  be  much  force  in  the  argument  that  this  was 
a  payment  of  his  contribution  of  capital."     (Page  153.) 

In  tlie  Metropolitan  Nat  Bank  v.  Sirret  (97  N.  Y.  320), 
the  usual  papers  were  filed  with  the  county  clerk,  a  check 
drawn,  dated  and  delivered  by  the  special  to  the  general  part- 
ners, and  the  check  deposited  by  them  in  the  bank,  on  which 
it  was  drawn  to  the  credit  of  the  firm,  all  on  the  same  day. 
No  money  was  actually  paid,  but  as  tliere  was  a  transfer  of 
credit  by  the  bank  from  the  special  partner  to  the  partnership, 
it  was  held  sufficient. 

In  the  Metropolitan  Bank  v.  Pahner  (30  N.  Y.  S.  R.  509), 
the  delivery  of  a  certified  check  was  held  a  valid  payment 
within  the  meaning  of  the  act,  because  "  the  capital  was  as 
completely  subjected  to  the  control  and  disposition  of  the  firm 
as  though  the  money  were  drawn  upon  it  and  it  was  in  form 
paid  over  in  cash."  See  also  Lineweaver  v.  Slagle  (04  Md, 
465),  and  Seihert  v.  Bakewell  (87  Pa.  St.  506). 

We  think  that  where  the  money  is  actually  in  the  bank  to 
the  credit  of  the.  special  partner,  and  he  gives  absolute  and 
final  control  of  it  to  the  general  partner,  it  should  be  regarded 
as  a  payment  in  cash.  The  delivery  of  a  certified  check  to 
the  payee  has  this  effect.  {Clewes  \,  Bank  of  New  York, 
etc,,  89  N.  Y.  418;  Meads  v.  Merchant^  Bank  of  Albany, 
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25  id.   143;   Fa/nneTs  omd  Mechcmics^  Bomk  v.  Butchera 
omd  Drovers^  Bcmk^  16  N.  Y.  125.) 

"While  the  check  in  question  was  delivered  by  the  special 
partner  on  tlie  third  without  certification,  it  was  presented  to 
tlie  bank  by  the  general  partner  on  the  fourth,  and  certified 
while  in  his  hands.  In  other  words,  when  it  was  in  his  power 
to  obtain  cash  on  the  check,  he  procured  it  to  lie  certified 
instead  of  paid,  which,  as  between  the  firm  and  the  special 
partner,  was  a  payment,  and  discharged  the  latter  from  lia- 
bility on  the  check.  {First  National  Bank  of  Jersey  City 
V.  Leach^  52  N.  Y.  350.)  On  the  same  day  the  bank  charged 
the  amount  of  the  check  to  the  special  partners  on  their  bank 
book  and  deducted  it  from  the  balance  to  their  credit.  Thus 
the  special  partners  lost  control  of  the  money,  the  general 
partners  obtained  control  of  it,  and  there  was  an  absolute, 
final  and  irrevocable  appropriation  of  it  to  the  use  of  the  firm 
on  the  fourth,  or  the  day  before  the  certificate  and  affidavit 
were  filed. 

We  think  that  the  exception  taken   by  the  defendants 
requires  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Grant  D.  Taylor,  Kespondent,  v.  P.  Elbert  Nostbaito, 

Appellant. 

One  dealing  with  an  agent,  without  knowledge  of  limitations  upon  -his 
authority,  has  the  right  to  rely  upon  his  representiitions  as  to  the  extent 
thereof;  and  if  he  contracts  with  the  agent,  relying  upon  his  represen- 
tations, and  it  appears  that  the  latter  exceeded  his  authority,  and  that 
the  principal  repudiated  his  acts,  the  agent  is  liable  to  the  person  so 
dealing  with  him  for  the  damages  sustained. 

It  seems  the  Uability  of  the  agent  is  based  not  on  the  ground  that  the  con- 
tract is  his  own,  but  on  the  ground  that  he  warrants  his  authority,  and 
so,  his  liability  is  not  necessarily  measured  by  the  contract,  but  embrace^ 
all  injuries  resulting  from  his  want  of  power. 

(Submitted  April  28,  1892;  decided  May  31.  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  8,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  for  services  rendered  by 
plaintiff  in  securing  contracts  for  the  purchase  of  real  estate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion, 

W,  jS.  Andrews  for  appellant. 
Orcmt  JB.  Taylor  for  respondent. 

Pabkeb,  J.  The  judgment  under  review  awards  to  the 
plaintiff  $754.71  for  services  rendered  and  disbursements 
incurred  in  procuring  contracts  for  the  purchase  and  sale  of 
several  parcels  of  real  estate  in  the  town  of  Highlands,  Orange 
county,  N.  Y. 

The  value  of  the  services  rendered  was  not  disputed,  nor 
was  the  amount  of  the  expenses  incurred  que&tioned,  the 
defendant's  contention  being  that  the  Eamapo  Water  Com- 
pany is  plaintiff's  debtor  and  not  the  defendant. 

The  plaintiff's  position  is  that  the  defendant,  while  acting 
as  agent  for  the  Kamapo  Water  Company,  in  the  directions 
which  he  gave  to  the  plaintiff  so  far  exceeded  his  authority  as 
to  relieve  such  company  from  all  liability  to  the  plaintiff  for 
the  services  rendered,  and  by  reason  thereof  the  defendant 
became  chargeable  with  the  responsibility  of  saving  the  plain- 
tiff from  loss. 

It  is,  of  course,  well  settled  that  an  agent  who  exceeds  his 
authority  in  dealing  with  a  third  party  may,  through  some 
form  of  action,  be  compelled  to  respond  therefor.  {Sumner 
V.  WilliaTnSy  8  Mass.  178 ;  £ast  India  Co.  v.  IJendei/,  1 
Esp.  112 ;  JoTies  v.  Doivnman,  4  Ad.  &  Ell.  [N.  S.]  237 ; 
Meech  V.  Smithy  7  Wend.  315  ;  leeter  v.  Heath,  11  id.  477 ; 
White  V.  /Skinner,  13  Johns.  307 ;  Baltzen  v.  Nlcolay,  53  N. 
T.  467 ;  Paley  on  Agency,  386 ;  Story  on  Agency,  §  264.) 
No  question  has  been  made  as  to  the  form  of  the  action  at  any 
Btage  of  the  controversy,  and  its  consideration  is  not  required. 
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In  a  carefully  considered  opinion  by  Judge  oelden  in  White 
V.  Madison  (26  N.  Y.  117),  the  concltsion  was  reached  that 
the  liability  of  the  agent  rests  on  the  ground  that  he  warrants 
his  authority,  not  that  the  contract  is  to  be  deemed  his  own  ; 
and  on  the  question  of  damages  it  was  held  that  the  agent's 
liability  is  not  necessarily  measured  by  the  contract,  but 
embraces  all  injury  resulting  from  his  want  of  power,  which 
was  held  to  include  the  costs  of  an  unsuccessful  action  against 
the  alleged  principal. 

Before  referring  to  the  facts  which  the  plaintifE  insists  bring 
this  case  within  the  rule  to  which  we  have  alluded,  it  may  be 
proper  to  observe  that  the  respondent  also  insists  that  the  judg- 
ment should  be  Affirmed  on  the  ground  that  the  incorporation 
of  the  Ramapo  Water  Company  has  not  been  duly  proven,  but 
as  we  have  concluded  that  the  judgment  should  be  affirmed 
on  the  ground  already  suggested,  that  question  need  not  be 
passed  upon,  and  the  case  will  be  considered  as  if  the  incor- 
poration were  properly  established. 

Pursuant  to  a  resolution  adopted  by  the  trustees  of  the 
Kamapo  Water  Company,  an  authorization  for  the  defendant 
to  act  as  agent  for  the  company  in  making  certain  contracts 
in  the  form  following,  was  made  out  and  delivered  to  the 
defendant : 

"  New  York,  Jany,  15,  1889. 

"  Mr.  P.  Elbert  Nostrand,  of  Brooklyn,  N.  Y.,  is  hereby 
appointed  agent  of  the  Ramapo  Water  Company,  for  the  pur- 
pose of  making  contracts  on  property  on  Stony  Brook,  in 
Orange  and  Rockland  counties,  necessary  for  our  purpose,  in 
accordance  with  printed  contracts  furnished  by  the  company. 

"  GEO.  A.  EVANS,  Prea:' 

About  the  date  of  such  authorization  the  defendant  wrote 
the  plaintiff  asking  him  to  call  and  see  defendant  about  "  our 
water  matters."  It  appears  that  about  a  year  before  such 
writing  the  plaintiff  had  rendered  professional  services  to  the 
company,  in  the  course  of  which  he  met  the  defendant  and 
learned  that  he  was  connected  with  it  as  an  officer  or  employe. 
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Such  seryicesVesiilted  in  the  purchase  of  a  tract  of  land  for 
the  alleged  use  of  the  company,  but  the  title  was  taken  in  the 
name  of  this  defendant,  whose  personal  check  was  given  to  the 
plaintiff  for  his  compensation. 

In  compliance  with  the  request  contained  in  defendant's 
letter,  the  plaintiff  called  at  the  place  designated,  where  he 
met  defendant  and  one  C.  A.  Lamont,  who  was  also  officially 
connected  with  the  Ramapo  Water  Company. 

At  that  interview  he  was  informed  that  his  services  were 
desired  in  procuring  contracts  for  the  purchase  and  sale  of 
certain  lands  in  Orange  county.  He  accepted  the  employ- 
ment, and,  pursuant  to  the  direction  of  defendant  and  Lamont, 
he  performed  all  the  work  required  of  him,  and  in  the  manner 
designated  by  them. 

Subsequently  he  asked  the  defendant  to  whom  his  bill  should 
be  rendered,  and  was  directed  to  present  it  to  the  Kamapo 
Water  Company,  which  he  did  about  the  Ist  of  March,  1889, 
but  the  company  neglected  to  pay  the  bill,  or  take  any  action 
indicating  an  intention  to  pay  it.  This  action  was  then  com- 
menced against  the  defendant,  the  plaintiff  asserting  that  an 
action  would  not  lie  against  the  Kamapo  Water  Company, 
because  the  contracts  were  not  taken  in  the  manner  authorized 
by  the  company. 

The  authority  for  Nostrand  to  act  declares  that  he  is 
appointed  an  agent  of  the  company  "  for  the  purpose  of  mak- 
ing contracts  on  property  " — "  necessary  for  our  purposes,  in 
accordance  with  the  printed  contracts  furnished  by  the 
company." 

The  blank  contracts  referred  to  in  the  resolution  of  the 
trustees  do  not  appear  in  the  record  before  us,  but  the  referee 
has  found  that  they  provide  "  for  a  bi-lateral  agreement  for  a 
sale  to  and  purchase  by  said  company  of  real  estate,  and  for 
the  signing  and  sealing  of  the  instrument  by  all  the  parties 
thereto ;  and  contain  a  clause  fixing  and  liquidating  the  dam- 
ages to  be  paid  by  the  party  of  the  second  part  (the  company), 
in  case  it  failed  to  fulfill  the  contract." 

The  defendant,  however,  did  not  so  instruct  the  plaintiff. 
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On  the  contrary,  he  directed  him  to  take  all  contracts  in  the 
name  of  "  William  S.  Andrews,  trustee ; "  authorized  him  to 
leave  out  of  several  of  them  the  clause  relating  to  liquidated 
damages,  and  to  omit  from  all,  but  one,  the  signature  and  seal 
of  the  party  of  the  second  part. 

These  facts  appearing,  the  defendant  became  burdened  with 
the  necessity  of  showing  either  an  express  authority  on  the 
part  of  the  company  to  change  the  form  of  the  contracts  pro- 
vided for  in  the  resolution,  permitting  them  to  be  taken  in  the 
name  of  "  William  S.  Andrews,  trustee,"  or  its  subsequent 
ratification  of  the  acts  of  defendant  in  such  respect. 

This  he  failed  to  do.  He  claimed  to  have  been  authorized 
by  Lamont,  the  "  general  agent  and  manager  "  of  the  Kamapo 
Water  Company.  And  Lamont  asserted  the  right  to  direct 
the  change,  but  no  resolution  or  official  action  by  the  trustees 
in  any  form  was  presented  purporting  to  confer  upon  him  any 
such  authority.  On  the  contrary,  Lamont  testified  that  "  the 
taking  of  the  contracts  in  the  name  of  Wilham  S.  Andrews, 
trustee  or  individually,  was  never  authorized  by  the  Kamapo 
Water  Company  in  any  way  except  by  myself,  the  fully  author- 
ized agent  of  the  Ilamapo  Water  Company." 

In  the  absence  of  evidence  of  official  ac^tion  by  tne  board  of 
trustees  conferring  upon  him  any  authority  whatever,  it  will 
not  be  assumed  from  his  mere  assertion  that  he  was  "  the  fully 
authorized  agent "  of  the  company ;  that  upon  him  had  been 
conferred  the  authority  to  set  at  naught  the  directions  con- 
tained in  resolutions  formally  adopted  by  the  trustees. 

While  it  is  true,  as  claimed  by  appellant,  that  when  an 
agent  in  the  attempted  execution  of  a  power  conferred, 
exceeds  his  authority,  ratification  will  be  implied  from  slight 
acts  of  confirmation,  the  difficulty  which  now  confronts  him 
is  that  the  burden  of  showing  ratification  rested  on  him.  That 
burden  he  failed  to  meet,  the  referee  finding  that  there  is  no 
proof  that  the  contracts  were  ever  submitted  to  or  approved 
of  by  the  Eamapo  Water  Company,  and  that  no  proof  was. 
given  to  connect  Andrews  in  any  way  with  the  Bamapo  Water 
Company,  or  to  show  authority  for  the  use  of  his  name  in 
making  the  contracts. 


1892.]  TA.YLOB  t>.  NOSTBAND.  113 

Opinion  of  the  Court,  per  Pabkbr,  J. 

The  facts,  so  far  considered,  lead  to  the  conclusion  that  the 
Bamapo  Water  Company  could  not  be  compelled  to  pay  for 
the  services  rendered  by  the  plaintiff  in  procuring  contracts  in 
the  name  of  "  William  S.  Andrews,  trustee,"  and  we  are  now 
to  consider  whether  the  appointment  of  the  plaintiff  by  the 
Raniapo  Water  Company,  to  make  contracts  for  the  purchase 
of  lands,  operated  to  reKeve  the  defendant  from  the  claim 
now  made  against  him  for  damages  resulting  from  his  mis- 
direction of  the  plaintiff.  The  appellant  contends  that  being 
empowered  directly  by  the  company  to  act  for  it  he  chose  to 
obey  the  instructions  of  the  defendant  rather  than  the  com- 
pany, and  must,  therefore,  bear  the  consequences  resulting 
from  acts  done  in  excess  of  authority  conferred  by  it. 

If  it  were  the  fact  that  the  plaintiff  and  defendant  had  equal 
authority  in  the  premises,  and  each  so  understood  it,  and  if 
plaintiff  chose  to  follow  the  advice  of  the  defendant,  the  appel- 
lant's position  would  be  well  taken.  Such  was  not  the  situa- 
tion of  the  parties,  however.  Nearly  a  year  prior  to  January, 
1889,  the  plaintiff  had  rendered  services  for  the  company, 
which  resulted  in  the  taking  of  a  deed  for  certain  lands  in  the 
name  of  the  defendant  and  they  were  subsequently  paid  for 
by  his  check. 

These  facts  led  the  plaintiff  to  place  reliance  upon  the 
defendant's  assertion  o^  authority  to  represent  the  company 
m  the  taking  of  contracts  for  the  purchase  of  lands,  and  as  we 
have  already  observed,  the  defendant  did  in  fact  have  author- 
ity within  the  limits  prescribed. 

It  does  not  appear  that  the  defendant  showed  to  the  plaintiff 
the  resolutions  of  the  board  of  trustees,  or  the  writing  appoint- 
ing the  defendant  as  agent,  so  the  plaintiff  cannot  be  charged 
with  knowledge  of  the  limitations  surrounding  his  agency,  and 
in  that  respect,  therefore,  he  could  rely  as  he  did,  as  against 
the  defendant,  on  his  representations  as  to  the  extent  of  his 
authority  to  act  for  the  company. 

It  seems  that  the  Ramapo  Water  Company  had,  by  resolu- 
tion, appointed  the  plaintiff  an  agent  to  make  contracts  cover- 
ing a  portion  of  the  territory  embraced  in  the  appointment  of 
SiCKELS — ^VoL.  LXXXIX.  15 
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defendant,  and  the  defendant  insists  that  at  the  first  interview 
with  the  plaintiff,  he  showed  him  the  resolutions  together  with 
the  written  appointment.  While  Lamont  differs  with  him  as 
to  what  took  place,  his  testimony  to  a  certain  extent  supports 
the  defendant's  contention.  The  plaintiff,  on  the  other  hand, 
positively  contradicts  such  testimony,  asserting  that  he  never 
knew  of  the  resolution,  or  saw  the  alleged  written  appointment 
until  the  trial.  That  at  the  fir^t  interview  Nostrand  opened  a 
drawer  and  took  out  a  paper,  at  the  same  time  saying  to 
Lamont,  "  Shall  I  give  Mr.  Taylor  an  authority  to  act  as  our 
agent  ? "  And  Lamont  said,  "  No ;  don't  do  that  now ;  we 
may  want  to  form  another  company,"  and  Nostrand  then  put 
the  paper  back. 

One  Houston,  who  was  also  directed  by  the  defendant  to  do 
similar  work,  and  whose  employment  the  company  had  author- 
ized by  a  resolution  and  written  appointment,  substantially 
like  that  of  the  plaintiff,  also  testified  that  the  resolution  and 
writing  were  not  shown  him  by  the  defendant,  who  testified 
to  the  contrary. 

This  testimony  is  referred  to  in  order  that  the  scope  of  the 
finding  of  the  referee  touching  that  subject  may  be  properly 
estimated.  He  does  not  find  that  plaintiff  saw,  at  the  first 
interview,  or  ever  saw,  the  minutes  of  the  trustees  or  the 
written  appointment,  but  that  the  substance  of  the  resolution 
was  made  known  to  him.  Ilis  reliance,  therefore,  was  not 
placed  on  the  resolution,  which  it  does  not  appear  he  ever 
saw,  but  on  defendant's  statement  of  the  substance  of  it,  who 
then  and  afterwards  asserted  the  right  to  give  plaintiff  direc- 
tions as  to  what  he  should  do,  and  to  supervise  his  work  in 
every  detail. 

It  cannot  be  inferred  from  that  finding,  nor  from  the  evi- 
dence which  the  record  presents,  that  the  plaintiff  understood, 
or  that  defendant  intended  that  he  should  understand,  that  he 
was  to  be  guided  by  a  resolution  of  the  board  of  trustees  in 
making  contracts,  but  rather  that  he  was  to  follow  the  instruc- 
tions of  the  defendant,  who  was  apparently  responsible  for  his 
appointment,  and  who  assumed  and  asserted  the  right  to  deter- 
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mine  what  property  should  be  contracted  for;  how  much 
should  be  paid  for  it,  and  to  supervise,  generally,  every  step 
taken. 

The  views  expressed  lead  to  the  conclusion  that  the  judg- 
ment rendered  was  required  by  the  facts  found. 

The  judgment  should  be  affirmed.   , 

All  concur. 

Judgment  affirmed. 


Mary  E.  GooDBign,  Appellant,  v.  Byron  D.  Houghton  et  al., 

Respondents. 

Any  agreement  made  in  this  state  to  gamble  in  the  legalized  lotteries  of 
another  state  is  void  here,  and  no  action  can  be  based  thereon.  (Penal 
Code,  §  334.) 

Plaintiff,  under  an  agreement  made  in  this  state  with  defendant  B.  that 
each  should  contribute  $25  for  the  purchase  of  tickets  in  a  Louisiana 
lottery,  each  to  have  one-half  of  the  prizes  drawn,  delivered  that 
sum  to  B.,  which,  with  $25  of  his  own,  he  sent  to  New  Orleans  with 
an  order  in  his  own  name  for  the  tickets.  These  were  sent  to  him  and 
they  afterwards  drew  $25,020  in  prizes.  This  sum'  B.  agreed  to  send 
for  by  express  and  divide  with  plaintiff  on  receipt.  The  money  was 
sent  for  as  agreed  and  received  by  B. ;  he  paid  over  one- fourth  to  plain- 
tiff, but  refused  to  pay  more.  Held,  an  action  was  not  maintainable, 
to  recover  the  one- fourth  agreed  to  be,  but  not  paid. 

Reported  below,  55  Hun,  526. 

(Submitted  May  6,  1892;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  11,  1890,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W.  A.  Poucher  for -appellant. 

Fromcis  JE.  Hamilton  for  respondents. 
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Landon,  J.  The  plaintiff  seeks  to  recover  money  alleged 
to  have  been  received  by  the  defendant  Byron  D.  Houghton, 
to  her  use,  and  appropriated  by  both  defendants.  The  plain- 
tiff and  defendant  Byron  D.  Houghton  at  Oswego,  N.  Y.^ 
agreed  that  each  should  contribute  $25,  and  with  the  total, 
purchase  tickets  in  the  Louisiana  State  Lottery  at  New 
Orleans,  and  that  each  should  have  one-half  the  prize  money 
drawn.  The  plaintiff  thereupon  delivered  $25  to  said  defend- 
ant, who,  adding  $25  of  his  own,  sent  the  $50  by  express 
from  Oswego  to  the  State  Lottery  at  New  Orleans  with  an. 
order  in  his  own  name  for  the  tickets.  The  lottery  company 
sent  him  the  tickets  by  express  to  Oswego.  These  tickets 
subsequently  drew  prizes  to  the  amount  of  $25,020,  which 
sum  was  forwarded  by  the  lottery  company  by  express  to 
said  defendant  at  Oswego  ;  he  received  it  there  and  paid  one- 
fourth  thereof  to  the  plaintiff,  refused  to  pay  any  more,  and 
he  and  the  other  defendant  appropriated  the  three-fourths. 
The  plaintiff  by  this  action  seeks  to  recover  an  additional 
one-fourth. 

The  difficulty  with  the  plaintiff's  case,  as  clearly  shown  by 
the  opinion  of  the  General  Term,  is  that  she  cannot  prove 
that  the  defendants  ought  to  pay  her  any  part  of  the  prize 
money  except  by  proof  of  the  contract,  and  as  it  was  a 
gambling  contract,  still  executory  as  respects  the  division  of 
the  prize  money,  the  law  will  not  enforce  its  execution,  but 
will  leave  the  parties  where  it  liuds  them.  {JVellis  v.  Cl^rky 
20  Wend.  24  ;  IJaynes  v.  Budd,  83  N.  Y.  253  ;  Woodworth 
V.  Beniiett^  43  id.  273  ;  Knowlton  v.  Spring  Co,j  57  id.  528.) 
Any  agreement  made  in  this  state  to  gamble  in  the  legalized 
lotteries  of  another  state  is  void  in  this  state.  (Penal  Code, 
§§  324-334 ;  3  K.  S.  [8th  ed.]  p.  2'220,  §§  24,  25,  32,  35,t38. 
39  ;  IK.  S.  mp.  665  ;  People  v.  Noelke,  94  K  Y.  137.) 

The  learned  counsel  for  the  appellant  does  not  contest  these 
legal  propositions,  but  contests  the  assumption  of  fact  that 
the  plaintiff's  case  requires  her  to  trace  her  right  to  recover 
through  a  violation  of  our  law.  He  contends  that  lotteries 
are  lawful  in  Louisiana,  and  hence  the  buyin'g  of  tickets  and 
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drawing  of  prize  money  are  lawful  there,  and  that  as  the 
money  was  lawfully  acquired  in  that  state,  it  was  lawfully 
transmitted  to  the  defendant  in  this  state,  and  the  division 
of  it  here  would  violate  no  law,  and,  therefore,  defendant's 
agreement  to  divide  it  was  not  unlawful.  This  contention,  if 
sound,  manifestly  impairs  that  purpose  of  our  law  which  seeks 
to  protect  the  people  of  this  state  from  participation  in  the  vice 
and  evils  of  lotteries. 

But  assuming  that  every  part  of  the  transaction  wliich  took 
place  in  Louisiana  was  perfectly  valid,  and  that  the  laws  of 
this  state  can  in  no  respect  invalidate  what  was  there  com- 
pleted, it  is  undeniable  that  the  division  of  the  prize  money 
was  not  made  there,  but  by  the  contract  of  the  parties  was  to 
be  made  here.  The  contract  for  division  was  part  of  the 
entire  contract,  was  made  here  and  was  to  be  perf  c  rmed  here. 
Its  validity  must  be  determined  by  our  law.  We  undo  noth- 
ing that  has  been  done  in  Louisiana,  but  we  refuse  to  complete 
m  this  state  any  part  of  the  transaction  which  remains  unfin- 
ished. The  plaintiff  cannot  recover  without  resort  to  the 
unexecuted  part  of  the  contract. 

The  learned  counsel  for  the  plaintiff  further  urges  that  after 
the  prize  had  been  drawn,  the  parties  agreed  that  it  should  be 
forwarded  by  express  to  the  defendant  at  Oswego,  and  that 
he  should,  upon  receiving  it,  bring  it  to  the  plaintiff's  house 
m  that  city  and  there  divide  it  equally,  and  that  that  agree- 
ment does  not  involve  the  original  agreement,  but  merely 
respects  the  receipt  and  division  of  money  which  they  could 
command  in  New  Orleans.  The  defendant  did  send  for  and 
receive  the  money  through  the  express  company.  But  he  did 
not  receive  the  plaintiff's  share  as  a  depositary  for  her  use,  or 
in  order  to  deliver  it  to  her.  No  such  question  is  presented. 
The  defendant  had  bought  the  tickets  in  his  own  name,  and 
hence  received  the  money  as  if  wholly  due  to  himself.  The 
consignor  of  the  money  imposed  no  duty  upon  him  to  deliver 
any  of  it  to  plaintiff.  Grant  that  the  defendant  violated  his 
agreement  with  the  plaintiff  in  taking  the  title  to  the  tickets  in 
his  own  name,  the  court  for  reasons  already  stated  could  not 
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aid  the  plaintiff  in  that  respect.  The  defendant  could,  there- 
fore, after  the  prize  was  awarded,  secure  possession  of  the 
money  without  the  assistance  of  the  plaintiff.  When,  there- 
fore, he  agreed  to  send  for  the  money  by  express  and  divide 
it  with  the  plaintiff  when  obtained,  he  did  so  upon  no  new 
consideration,  but  beciiuse  of  the  original  agreement  to  buy 
the  tickets  and  divide  the  prize.  The  original  agreement  thus 
cannot  be  kept  out  of  sight,  and  as  it  will  not  support  a  new 
promise,  the  plaintiff  is  still  remediless. 

Concurring  as  we  do  in  the  opinion  of  the  learned  General 
Term,  further  discussion  is  unnecessary. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  ai&rmed. 


Ebenezer  S.  Cady,  Eespondent,  v.  The  Springfield  Water 

WoKKs  Company,  Appellant. 

An  easement  may  be  treated  although  the  dominant  and  servient  estates  are 
not  contiguous. 

M.  was  the  owner  of  a  lot  in  the  village  of  S.,  upon  which  was  a  spring. 
A  pipe  conveyed  water  from  said  spring  along  a  village  street.  M.,  by 
written  instrument  under  seal  duly  acknowledge<i  and  recorded,  con- 
veyed to  plaintiff,  who  was  the  owner  of  a  lot  separated  from  M.'s  lot 
by  a  street  intersecting  that  in  which  the  pipe  was  laid,  the  right  of 
taking  and  conveying  through  a  half -inch  pipe  from  the  main  pipe  all 
the  water  necessary  for  the  family  use  of  plaintiff,  or  his  heirs  and 
assigns,  owning  or  occupying  his  stiid  lot,  "to  have  and  to  hold  the 
said  right  and  privilege  forever."  Plaintiff  laid  a  pipe  from  the  main 
pipe,  through  which  his  house  was  supplied  with  water.  M.  conveyed 
all  his  interest  in  the  spring  to  defendant;  it  knowing  of  plaintifTs 
water  rights,  cut  off  his  supply.  In  an  action  to  restrain  defendant 
from  interrupting  the  flow  of  w^ater  to  plaintiff's  premises  and  to  restore 
the  connection,  etc.,  held,  that  plaintifTs  right  was  not  personal  or  in 
gross,  but  wns  one  connected  with  his  lot  and  amounted  to  an  ease- 
ment; and  that  plaintiff  was  entitled  to  the  relief  sought. 

(Argued  May  6,  1892 ;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  the  first  Tuesday  of  June,  1890,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

This  action  was  begun  to :  (1)  Eestrain  the  defendant  from 
interrupting  the  flow  of  water  from  a  spring  to  the  plaintijQE's 
premises.  (2)  Compel  it  to  restore  tlie  spring  and  the  con- 
duits, connecting  it  with  the  plaintiff's  premises,  to  their 
former  condition.     (3)  Kecover  the  damages  sustained. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

TT.  S.  Ticknor  for  appellant. 
Ma/rcy  cfe  Close  for  respondent. 

FoLLETB^  Ch.  J.  Elk  street,  which  is  three  rods  in  width, 
extends  northerly  and  southerly  through  the  village  of  Spring- 
ville,  and'is  crossed  at  right  angles  by  Main  street,  which  is 
four  rods  in  width.  On  the  south-east  comer  of  these  streets 
is  a  lot  of  land  owned,  since  July  26, 1880,  by  John  P.  Myers, 
on  which  there  is  a  valuable  spring  of  potable  water.  A  lot 
on  the  south-west  corner  of  these  streets  was  conveyed  March 
12,  1867,  by  David  Oyer  to  this  plaintiff,  which  he  has  ever 
since  owned.  The  deed  by  which  he  acquired  his  title  con- 
tains the  following  provision  :  "  And  said  first  party  conveys 
to  second  party  all  of  the  right,  title  and  interest  which  was 
conveyed  by  Orpha  Brooks  to  Phineas  Scott,  by  a  deed  bear- 
ing date  the  20th  day  of  February,  1841,  to  a  certain  spring 
of  water  on  lands  formerly  owned  by  Jacob  Rushmore." 

The  spring  referred  to  in  this  grant  is  the  one  on  the  Myers 
lot.  Prior  to  1882,  there  were  no  pipes  connecting  the  plain- 
tiff's premises  with  the  spring,  and  the  only  use  which  he 
made  of  it  was  to  carry  water  in  pails  from  it  to  his  house. 
About  1877,  a  wooden  conduit  was  laid  by  the  then  owner  of 
the  Myers  lot,  from  the  spring  westerly  to  Elk  street,  thence 
northerly  to  Main  street,  thence  westerly  along  Main  street 
paat  the  plaintiff's  premises,  from  which  several  dwellings 
were  supplied  with  water.     July  15,  1882,  Ebenezer  S.  Cady, 
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by  an  instrument  in  writing  under  seal  and  duly  acknowl- 
edged, released  all  of  his  interest  in  the  spring  to  John  P. 
Myers,  the  owner  of  the  lot  on  which  it  was  situated,  in  con- 
sideration of  which  Myers,  on  the  same  day,  executed,  acknowl- 
edged and  delivered  an  instrument  under  seal,  by  wliich  he 
granted  and  conveyed  to  Ebenezer  S.  Cady,  his  heirs  and 
assigns,  the  right  and  privilege  of  taking  and  conveying  by  a 
half -inch  pipe  from  the  main  pipe,  leading  from  the  spring  of 
water  aforesaid  (referring  to  the  one  conveyed  by  Orpha 
Brooks  to  Phineas  Scott,  February  20,  1841),  along  Main 
street  in  said  village  of  Springville,  all  the  water  that  may  be 
necessary  for  the  family  use  of  the  said  Ebenezer  S.  Cady,  or 
the  heirs  or  assigns  of  the  said  Ebenezer  S.  Cady,  holding  and 
occupying  the  said  lot  so  sold  and  conveyed  by  David  Oyer  to 
the  said  Ebenezer  S.  Cady,  to  have  and  to  hold  the  said  right 
and  privilege  to  the  said  Ebenezer  S.  Cady,  his  said  heirs  and 
assigns  forever.  The  grant  from  Myers  to  the  plaintiff  was 
duly  recorded  September  25,  1882,  and  the  release  from  Cady 
November  18,  1887. 

Shortly  after  the  date  of  these  instruments,  the  plaintiff 
connected  his  house  with  the  street  conduit  by  an  iron  pipe, 
through  which  he  was  supphed  with  water  until  October  20, 
1887,  when  the  defendant  took  up  the  old  conduit  in  the  street 
and  laid  a  new  one,  which  it  refused  to  allow  the  plaintiff  to 
connect  with.  Tlie  defendant  was  incorj)orated,  about  1886, 
for  the  purpose  of  supplying  the  village  of  Springville  and  its 
inhabitants  with  water,  and  June  8,  1887,  John  P.  Myers  quit- 
claimed to  it  all  of  his  interest  in  the  spring,  and  thereafter 
the  defendant  laid  a  pipe  from  the  spring  to  Elk  street,  thence 
along  Elk,  Main  and  other  streets  in  the  village,  cutting  off  the 
plaintiff's  supply,  which  the  defendant  seeks  to  justify  under 
the  aforesaid  grant  to  it. 

It  is  found  as  a  fact  that  the  defendant  knew  of  the  exist- 
ence of  the  plaintiff's  water  rights  when  it  received  its  deed 
from  Myers.  The  contention  of  the  defendant  is,  that  the 
right  acquired  by  the  plaintiff  was  a  mere  personal  one,  a 
right  in  gross,  but  not  an  easement.     Reference  is  made  in  the 
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release  and  in  the  grant  of  July  15,  1882,  to  the  deed  from 
Oyer  to  the  plaintiff  of  March  12,  1867,  and  to  the  water  right 
thereby  conveyed,  and  for  the  purpose  of  ascertaining  the 
intention  of  the  parties,  the  nature  and  extent  of  the  plaintiff's 
water  right,  the  three  instruments  must  be  construed  together. 
Under  these  instruments,  the  plaintiff  acquired  the  right  to 
use  a  definite  part  of  the  water  flowing  from  the  spring,  for 
the  purpose  of  supplying  the  occupants  of  the  plaintiff's  lot 
with  water  forever.  This  is  not  a  personal  right  or  a  right  in 
gross,  but  it  is  one  which  is  annexed  to  the  plaintiff's  lot,  and 
by  the  express  terms  of  the  instrument  creating  it,  passes  with 
the  lot  in  whosesoever  hands  it  may  come.  The  right  did  not 
originate,  nor  does  it  exist,  by  virtue  of  an  executory  contract, 
but  by  grant  of  a  specific  part  of  the  water  for  the  use  of  the 
plaintiff's  premises,  which  amounts  to  an  easement.  The  fact 
that  Myers  was  under  an  obligation  to  convey  the  water  part 
of  the  distance  between  the  spring  and  plaintiff's  house,  does 
not  change  the  nature  of  the  right  granted.  As  was  well  said 
at  General  Term,  this  relates  to  the  mode  of  enjoyment,  and 
is  no  limitation  upon  the  right  to  use  the  water. 

An  easement  may  be  created  though  the  dominant  and 
servient  estates  are  not  contiguous,  and  the  fact  that  the  plain- 
tiffs lot  and  the  lot  on  which  the  spring  is  situated  are  sepa- 
rated by  Elk  street,  is  not  one  which  affects  the  rights  of  the 
litigants.    {Perrm  v.  Garfield,  37  Vt.  312 ;  Wash,  on  Eas.  3.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haioht,  J.,  not  votiog. 

Judgment  affirmed. 
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Respondent. 

E.,  who  held  the  title  to  certain  premises  subject  to  the  lien  of  a  mort- 
gage, executed  to  the  mortgagor  a  bond  by  which  he  obligated  himself 
to  pay  any  deficiency  arising  on  foreclosure  of  the  mortgage.  K.  con- 
veyed the  premises  to  defendant  L.,  who,  by  his  deed,  assumed  and 
agreed  to  pay  the  mortgage,  which  the  deed  stated  was  held  and  owned 
by  plaintiff,  and  the  amount  of  which  was  reserved  as  a  portion  of 
the  consideration.  In  an  action  to  foreclose  the  mortgage,  held,  that 
plaintiff  was  entitled  to  judgment  against  L.  for  any  deficiency;  that 
L/s  covenant  to  pay  the  mortgage  might  be  regarded  as  indemnity  to 
E.,  and  to  that  extent  he  stood  in  the  relation  of  surety  to  the  latter, 
and  for  the  purpose  of  relief,  founded  upon  the  doctrine  of  equitable 
subrogation,  might  be  so  treated  by  the  plaintiff;  also  that  L.*s  promise 
to  E.  was  for  the  benefit  of  plaintiff,  and  had  the  requisite  consideration 
to  support  it. 

The  judgment  below  was  in  favor  of  L.,  holding  that  he  was  aot  liable  for 
the  deficiency.  Held,  that  it  was  reviewable  here;  that  such  portion  of 
the  judgment  was  not  interlocutory,  but  final. 

In  foreclosure  actions  the  question  of  liability  for  a  deficiency  must  be 
determined  by  the  judgment. 

It  aeems  the  liability  of  a  grantor  of  mortgaged  premises  to  pay  a  mort- 
gage thereon  is  essential  to  the  creation  of  a  liability  on  the  part  of  liis 
grantee  under  an  assumption  of  the  mortgage  by  the  latter,  and  it  is  also 
essential  that  the  deed  be  effectual  to  convey  the  title  to  such  grantee. 

Reported  below,  58  Hun,  272. 

(Argued  May  6,  1892;  decided  Kay  SI,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  12,  1890,  which  affirmed  a  judgment  in  favor 
of  defendant  Link  entered  upon  the  report  of  a  referee. 

This  action  was  brought  against  James  E.  Sully,  Edward 
P.  Sully,  the  defendant  Link  and  others  to  foreclose  a  mort- 
gage of  date  February  10,  18()9,  made  by  the  defendants 
Sully  to  the  plaintiff  upon  certain  land  to  secure  the  pay- 
ment of  $5,750  in  fifteen  years  from  April  1,  1869,  and 
interest  semi-annually,  according  to  the  condition  of  a  bond 
of  the  same  date  made  by  those  defendants. 

The  bond  and  mortgage  were  made  to  secure  the  payment 
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of  that  amount  of  the  purchase-monej  of  the  land  then  con- 
Teyed  by  the  plaintiff  to  the  defendant  Jennie  Sully  by  war- 
ranty deed,  consideration  $8,750.  On  June  16,  1873,  the 
defendants  Sully  conveyed  the  premises  to  Giles  B.  Kellogg 
by  quit-claim  deed,  consideration  $2,500.  And  on  February 
17, 187i,  Kellogg  made  and  delivered  to  the  plaintiff  his  bond, 
of  which  the  following  is  a  copy : 

"  Know  all  men  by  these  presents  that  I,  Giles  B.  Kellogg, 
of  the  city  of  Troy,  in  the  county  of  Rensselaer  and  state  of 
New  York,  the  obligor  herein,  am  held  and  firmly  bound  unto 
M.  Francis  Wager,  of  the  same  place,  the  said  obligee  herein, 
in  the  sum  of  $10,000,  to  be  paid  to  the  said  obligee  or  to  his 
certain  attorney,  executors,  administrators  or  assigns.  For 
which  payment  well  and  truly  to'be  made,  I  bind  myself  and 
my  heirs,  executors  or  administrators  jointly  and  severally 
firmly  by  these  presents.  Sealed  this  17  day  of  February, 
1874. 

"  The  condition  of  this  obligation  is  such  that  if  the  above- 
bounden  obligor,  his  heirs,  executors  or  administrators,  shall 
and  do  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
above-named  obligee,  his  certain  attorney,  executors,  adminis- 
trators or  assigns,  the  sum  of  $5,750  in  fifteen  years  from 
April  1,  1869,  with  interest,  payable  semi-annually  from 
October  1,  1872,  on  each  and  every  first  day  of  April  and 
October,  with  the  privilege  to  the  said  obligor  of  paying  not 
less  than  $500  nor  more  than  $1,000  on  any  first  day  of 
October,  on  giving  three  months'  previous  notice  of  his  inten- 
tion so  to  do  (this  bond  being  given  as  collateral  to  a  bond 
and  mortgage  for  $5,750,  executed  by  Jennie  E.  Sully  and 
Edward  P.  Sully,  her  husband,  to  said  obligee,  dated  Febru- 
ary 10,  1869,  and  the  said  obligor  having  become  the  owner 
of  the  mortgaged  premises  in  case  of  default  in  the  payment 
of  said  interest  or  principal,  the  said  obligor  or  his  assigns 
shall  exhaust  his  remedy  against  the  mortgaged  premises 
before  enforcing  this  bond),  without  fraud  or  delay,  then  the 
preceding  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue.  GILES  B.  KELLOGG,     [l.  s.]  " 
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By  warranty  deed  of  date  March  30,  1875,  consideration 
$10,000,  Kellogg  and  his  wife  conveyed  the  premises  to  the 
defendant  Link  "  subject  to  the  payment  by  the  party  of  the 
second  part  of  a  mortgage  on  said  premises  held  and  owned 
by  M.  Francis  Wager  for  $5,750,  with  interest  from  April  1, 
1875,  payable  semi-annnally,  wliich  said  mortgage  with  inter- 
est as  aforesaid  the  said  party  of  the  second  part  hereby 
assumes  and  agrees  to  pay  as  a  part  of  tlic  purchase-money  of 
said  premises,  and  the  amount  of  which  mortgage  constitutes 
a  part  of  the  said  sum  of  $10,000,  the  consideration  named  in 
this  deed." 

As  part  of  the  relief  sought  by  the  plaintiff,  he  demanded 
judgment  against  the  defendant  Link  for  any  deficiency  that 
might  remain  after  application  of  the  proceeds  of  sale  to  the 
payment  of  the  amount  due  on  the  mortgage.  Kellogg  was 
not  made  a  party.  None  of  the  defendants  other  than  Link 
defended.  The  referee  determined  that  the  defendant  Link 
was  not  chargeable  for  deficiency.  And  judgment  was 
entered  for  foreclosure  of  the  mortgage  by  sale  of  the  prem- 
ises, and  in  favor  of  the  defendant  Link  upon  the  issue  made 
by  his  answer. 

jE  H.  Harder  for  appellant. 

Charles  E,  Patterson  for  respondent. 

Bradley,  J.  The  question  here  is  whether  •or  not  the 
i-elation  of  the  defendant  Link  to  the  obligation  to  pay  the 
mortgage  debt  or  any  deficiency  which  would  remain  after 
application  to  it  of  the  proceeds  of  sale,  was  such  as  to  sup- 
port the  charge  of  liability  made  and  relief  sought  against 
him  in  this  action.  The  conveyance  of  tlie  premises  by  the 
Sullys  to  Kellogg  was  accompanied  by  no  undertaking  on  his 
part  to  pay  the  mortgage  made  by  them  to  the  plaintiff. 
Afterwards  and  while  he  held  the  title,  his  liability  was 
created  by  his  bond  given  to  the  plaintiff,  and  by  its  terms 
the  land  was  made  the  primary  fund,  and  his  personal  liability 
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was  dependent  npon  and  for  such  deficiency.  It  is  for  that 
reason  urged  that  Kellogg  never  undertook  to  pay  the  mort- 
gage debt,  and  as  the  consequence  no  such  obligation  was 
assumed  by  the  defendant.  So  far  as  the  obligation  in  such 
case  is  dependent  upon  the  doctrine  of  equitable  subrogation, 
tlie  liability  of  the  grantor  is  essential  to  the  creation  of  that 
of  the  grantee  by  the  terms  of  the  assumption  on  his  part  in 
the  granting  instrument.  {Trotter  v.  Hughes^  12  N.  Y.  74  ; 
Vrooman  v.  Turner^  69  id.  280.)  And  it  is  also  essential 
that  the  deed  be  effectual  to  convey  the  title  to  the  grantee 
else  it  may  be  said  that  tlie  relation  of  principal  and  surety 
between  the  parties  to  the  deed  does  not  arise,  because  the 
grantee  takes  nothing  from  his  grantor  in  support  of  the 
assumption  for  that  purpose  or  which  as  between  them  places 
such  parties  in  that  relation  to  the  debt.  {Garnseyy.  Roger 8^ 
47  N.  Y.  233  ;  Pardee  v.  Treat,  82  id.  385  ;  Root  v.  WrigUy 
84  id.  72  ;  Dwnning  v.  Leavitt^  85  id.  30.) 

The  deed  from  Kellogg  to  the  defendant  conveyed  the 
title,  and  the  latter  by  its  terms,  ample  for  the  purpose, 
assumed  the  payment  of  the  mortgage.  This  may  be  treated 
as  indemnity  to  his  grantor  against  any  liability  he  had  before 
then  incurred  in  that  respect.  And  it  is  not  important  for 
this  purpose  that  the  obligation  of  Kellogg  arose  out  of  an 
assumption  subsequent  to,  instead  of  at  the  time,  he  took  the 
title  which  he  conveyed  to  the  defendant.  Ilis  liability  was 
to  pay  so  much  of  the  mortgage  debt  as  should  constitute  the 
deficiency.  And  for  the  purpose  of  charging  him  to  that 
extent,  he  may  properly  have  been  made  a  party  defendant 
in  the  foreclosure  action.  {Luce  v.  Hinds,  Clarke,  453; 
Curtis  V.  Tyler,  9  Paige,  432.) 

Although  this  may  be  so  as  against  Kellogg,  it  is  urged 
that  the  undertaking  of  the  defendant  is  not  available  to  the 
plaintiff  because  (1)  The  grantor  of  the  defendant  was  not 
the  principal  debtor,  and  (2)  It  does  not  appear  that  the 
defendant's  undertaking  in  the  deed  was  made  or  intended 
for  the  benefit  of  the  plaintiff.  The  latter  proposition,  which 
will  have  further  consideration,  has  no  necessary  application 
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to  the  subject  of  equitable  subrogation,  through  which  the 
creditor  takes  the  benefit  of  securities  received  by  the  person 
having,  in  respect  to  the  debt,  the  relation  of  surety  to  him 
from  whom  they  are  taken.  Then,  for  the  purposes  of  the 
Bemedy,  they  are  treated  as  trusts  for  the  further  security  of 
the  debt,  and  the  relief  as  to  them  in  equity  is  by  way  of  the 
execution  of  such  trusts  in  behalf  of  the  creditor.  (  Yail  v. 
Foster^  4  N.  Y,  312.)  The  defendant's  grantor,  holding  the 
title  to  the  property  which  was  charged  with  the  lien  of  the 
mortgage,  added  to  it  his  personal  liability  for  the  deficiency. 
This  was  furnished  by  his  bond  to  the  plaintiff,  and  so  far  as 
appears  by  the  findings  of  the  referee  and  indicated  by  his 
refusal  to  find  to  the  contrary,  the  bond  was  given  pursuant 
to  an  understanding  exclusively  between  him  and  the  plaintiff 
and  for  the  benefit  of  the  latter  and  without  any  undertaking 
to  or  request  of  the  Sullys  to  do  so.  It  was  in  practical  effect 
an  obligiition  of  Kellogg  that  the  entire  mortgage  debt  should 
be  paid,  treating  the  premises  bo  held  by  him  and  covered  by 
the  mortgage  as  the  primary  fund  for  the  purpose. 

When  tlie  defendant  took  from  Kellogg  the  conveyance  of 
the  property  and  assumed  the  payment  of  the  mortgage  debt, 
for  which  he  reserved  an  equivalent  portion  of  the  considera- 
tion, his  obligation  as  between  him  and  his  grantor  was 
primary  so  far  as  the  latter  was  personally  liable  for  it.  This 
as  it  was  may  be  regarded  as  indemnity  to  him  for  the  obliga- 
tion he  had  voluntarily  assumed  in  respect  to  the  debt,  and  to 
that  extent  as  between  them  they  had  the  relation  of  principal 
and  surety,  and  for  the  purpose  of  relief  founded  upon  the 
doctrine  of  equitable  subrogation  they  may  be  so  treated  by 
the  plaintiff.  {Ralsey  v.  Reed^  9  Paige,  446.)  And  within 
that  principle  the  defendant  was  chargeable  with  the  deficiency 
and  for  such  purpose  was  properly  made  a  party  defendant  in 
this  action. 

The  action  as  against  the  defendant  may,  we  tliink,  be 
maintained  on  the  broader  ground  that  his  promise  was  made 
to  Kellogg  for  the  benefit  of  the  plaintiff,  and  had  the  requisite 
consideration  for  its  support.     There  was  no  qualification  of 
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the  liability  assumed  by  him,  making  it  dependent  upon  any 
condition.  His  grantor  placed  in  his  hands  a  fund  treated 
equal  to  the  amount  of  the  mortgage  debt,  and  upon  that  con- 
sideration the  assumption  appearing  by  the  terms  of  the  deed 
was  made,  and  by  it  the  defendant  agreed  to  pay  the  mortgage 
**held  and  owned"  by  the  plaintiff.  This  appears  to  have 
been,  and  it  was  a  promise  made  by  the  defendant  to  Kellogg 
for  the  benefit  of  the  plaintiff.  It  was  made  upon  a  considera- 
tion by  which  he  was  equipped  with  a  fund  for  the  purpose, 
and  its  performance  would  discharge  his  grantor  from  a  personal 
obligation  assumed  by  him  to  the  plaintiff.  This  would  seem 
to  bring  the  defendant's  undertaking  or  promise  thus  made 
within  the  principle  requisite  to  the  support  of  the  liability  of 
the  defendant  to  the  plaintiff.  (Lawrence  v.  JFoXy  20  N.  Y. 
268;  Burr  v.  Beers,  24  id.  178;  Thorp  v.  Keokuk  Coal  Co., 
48  id.  253;  Schley  v.  Fryer,  100  id.  71.) 

It  would  have  been  otherwise  if  tlie  title  to  the  land  had 
not  passed  to  the  defendant.  But  as  it  did  the  obligation  of 
the  grantor  in  respect  to  the  mortgage  debt  as  between  them 
became  that  of  the  defendant,  his  grantee.  {Pardee  v.  Treat, 
82  X.  Y.  385.) 

Tlie  suggestion  that  the  defendant  did  not  intend  that  his 
covenant  should  inure  to  the  benefit  of  the  plaintiff,  because 
when  made  he  was  not  advised  of  the  bond  of  Kellogg  to  the 
plaintiff,  may  be  met  l)y  the  fact  that  his  undertaking  was  to 
pay  the  mortgage  of  which  the  plaintiff  was  represented  as 
the  holder  and  owner,  and  it  was  broad  enough  to  embrace  the 
entire  amount,  in  the  event  the  liability  of  his  grantor  had 
been  such  as  to  make  the  covenant  essentially  necessary  for 
that  purpose. 

The  conclusion  is  that  defendant  was  chargeable  in  the 
action  for  any  deficiency  that  might  arise  from  the  foreclosure 
and  sale. 

The  appeal  to  this  court  so  far  as  it  was  from  the  judgment 
entered  on  the  decision  of  the  General  Term  was  properly 
taken.  In  foreclosure  actions  the  payment  of  a  deficiency 
that  may  arise  is  awarded  by  the  judgment  entered  prior  to  the 
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sale  and  by  which  it  is  directed.  The  judgment  entered 
upon  the  report  of  the  referee  in  the  present  case  was  not  an 
interlocutory  but  a  final  adjudication  for  the  purposes  of  the 
question  raised  here  in  that  respect.  (Code,  §§  1626,  1627 ; 
Morris  v.  Morange^  38  N.  Y.  172.)  And  the  question  of 
liability  for  deficiency  must  be  determined  by  the  judgment 
of  foreclosure  and  sale.  The  objection  raised  to  the  appeal  is, 
therefore,  not  well  taken.  The  judgment  in  favor  of  the 
defendant  Link  against  the  plaintiff  should  be  reversed  and  a 
new  trial  granted  of  the  issue  raised  by  his  answer,  costs  to  abide 
the  event. 

All  concur,  except  Landon,  J.,  not  sitting. 

Judgment  reversed. 


Cassius  H.  Read,  Appellant,  v,  Elizabeth  Pattebson  et  al., 

Impleaded,  etc..  Respondents. 

Prior  to  and  at  the  time  of  the  adoption  of  the  provisions  of  the  Code  of 
Civil  Procedure  in  reference  to  the  liability  of  heirs  for  the  debts  of  their 
ancestors,  they  took,  subject  to  the  payment  of  his  debts,  to  the  extent 
of  any  deficiency  of  his  personalty  applicable  to  that  purpose. 

The  right  of  creditors  to  assert  and  establish  their  claims  against  the  heirs 
was  not  created  by  the  Revised  Statutes,  their  provisions  in  reference 
thereto  (2  R.  S.  452,  §g  32,  33)  simply  changed  somewhat  the  mannir 
of  enforcing  that  right,  and  the  conditions  upon  which  the  relief  was 
made  dependent. 

Those  modifications  being,  therefore,  remedial  in  their  character,  did  not 
constitute  a  right  or  a  defense  within  the  meaning  of  the  provision  of 
the  Code  of  Civil  Procedure  (g  3352),  which  declares  that  nothing  con- 
tained in  any  provision  of  said  Code  shall  render  inefTectual  or  impair 
"any  right,  defense  or  limitation  lawfully  accrued  or  established 
before  the  provision  in  question  took  effect."  (Follbtt,  Ch.  J., 
dissenting.) 

Accordingly  held  (Follett,  Ch.  J.,  dissenting),  that  the  provision  of  the 
said  Code  {%  1848)  modifying  the  conditions  upon  which  the  right  of 
creditors  of  a  decedent  to  relief  in  an  action  against  his  heirs  were  made 
dependent,  were  applicable  in  such  an  action,  brought  after  said  provis- 
ion went  into  effect,  although  it  appeared  that  the  decedent  died  prior 
to  the  repeal  of  the  said  provisions  of  the  Revised  Statutes  by  the  act  of 
1880  (Chap.  245,  Laws  of  1880),  and  prior  to  the  going  into  effect  of  said 
provision  of  the  Code. 
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The  clause  in  said  provision  of  the  Code  (§  1848)  declaring  that "  the  account 
of  the  executor  or  administrator  as  rendered  to  and  settled  by  the  surro- 
gate, may  be  used  as  presumptive  evidence  of  any  of  the  facts  required 
to  be  shown/'  in  an  action  against  an  heir  to  charge  him  with  a  debt  of 
his  ancestor,  was  not  intended  to  and  does  not  make  mere  statements, 
annexed  to  the  account,  but  not  properly  before  the  Surrogate's  Court 
for  adjudication,  presumptive  evidence  in  such  an  action  of  the  facts 
stat^. 

Upon  the  trial  of  an  action  to  charge  the  heirs  of  McC.  with  the  payment 
of  his  debts  the  account  of  the  executor  was  introduced  in  evidence,  to 
which  was  attached  a  schedule  entitled  "claims  presented  not  passed 
upon  or  disputed,  or  claims  correct,  but  unpaid,"  the  executor  testified 
that  it  included  all  claims  brought  to  his  knowledge;  that  the  validity 
of  some  of  these  were  disputed  by  him.  There  was  no  evidence  to  sup- 
port a  majority  of  these  claims,  and  it  did  not  appear  that  they  were 
verified  as  required  by  law.  The  trial  court  in  its  finding  as  to  the 
amount  of  indebtedness,  included  all  the  claims  set  forth  in  said  schedule. 
Held  error;  that  the  schedule  was  not  presumptive  evidence  that  the 
claims  enumerated  in  it  were  debts  of  the  decedent. 

Reported  below,  55  Hun,  608. 

(Argued  October  21,  1891-  decided  June  7,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  24, 1890, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term,  and  granted 
a  new  trial. 

July  6, 1872,  John  H.  McCunn  died  leaving  a  last  will  and 
testament  and  two  codicils,  by  which  he  attempted  to  dispose 
of  all  of  his  property.  He  nominated  Thomas  McCunn  and 
James  M.  Grano  as  executors,  and  Jane  W.  McCunn  as  execu- 
trix, of  his  will,  which  was  probated  in  December,  1872,  and 
letters  testamentary  were  issued  to  the  persons  so  nominated, 
who  immediately  entiBred  upon  the  execution  of  their  trusts. 
Afterwards  actions  were  brought  to  set  aside  parts  of  the  will 
as  void,  which  resulted  in  judgments  declaring  the  fifth  clause 
of  th^  will,  the  first  and  third  clauses  of  the  first  codicil  and 
the  second  codicil  invalid,  except  that  part  in  which  James  M. 
Oano  was  nominated  as  an  executor. 

By  the  clauses  adjudged  invalid  the  testator  attempted  to 
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dispose  of  a  large  part  of  his  estate,  which,  therefore, 
passed  to  his  heirs  at  law  and  next  of  kin,  subject  to  the  rights 
of  the  widow. 

This  action  was  begun  in  1881  to  recover  of  the  heirs  at 
law  of  John  H.  McCunn  certain  debts  contracted  by  him  in 
his  life-time  to  the  plaintiff  and  his  assignors. 

The  court  found  that  there  was  due  and  owing  on  account 
of  such  debts  $13,504.34.  The  court  also  found  that  the  tes- 
tator left  personal  property  of  an  amount  sufficient,  had  it 
been  properly  applied  to  the  payment  of  debts,  to  have  paid 
thirty-four  and  seven-tenths  per  cent  of  his  debts,  and  that  the 
heirs  were  liable  for  sixty-five  and  three-tenths  per  cent  of 
said  $13,504.34,  I  e.,  $8,818.33. 

The  defendants  Hetricks,  adjudged  to  pay  in  the  aggregate 
$1,469.72,  did  not  appeal  from  the  judgment  entered  on  the 
decision  of  the  Special  Term,  but  paid  that  sum  to  the  plain- 
tiff. The  other  defendants  appealed  to  the  Greneral  Term, 
where  the  judgment  was  reversed  upon  the  facts  proved  and 
exceptions  taken. 

Further  facts  appear  in  the  opinions. 

£^ek  Cowen  and  George  Putna/m  SnfUth  for  appellant. 

Preston  Stevenson  and  Edmund  R,  Dodge  for  respondents. 

Bradley,  J.  This  action  was  brought  in  1882  to  charge 
the  defendants,  as  heirs  of  John  H.  McCunn,  who  died  in 
July,  1872,  with  the  payment  of  certain  debts  contracted  by 
him  in  his  life-time  and  due  to  the  plaintiff  at  the  time  of  the 
commencement  of  the  action.  It  is  founded  upon  the  fact 
that  the  defendants,  as  such  heirs,  took  by  descent  certain 
real  estate  of  which  McCunn  died  seized,  and  as  his  death 
was  prior  to  the  repeal  of  the  provisions  of  the  Revised  Stat- 
utes upon  the  subject  by  L.  1880,  ch.  245,  the  question 
requiring  consideration  on  this  review  is  whether  the  action 
is  subject  to  the  application  of  the  statute  as  it  existed  prior 
to  such  repeal  or  the  provisions  of  the  Code  of  Civil  Pro- 
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cednre,  which  as  a  substitute,  succeeded  it,  and  this  depends 
upon  the  construction  and  effect  in  its  relation  to  the  case,  of 
the  provision  of  the  Code  (§  3352)  that  "  Nothing  contained 
in  any  provision  of  this  act  *  *  *  renders  ineffectual  or 
otherwise  impairs  any  proceeding  in  an  action  or  a  special 
proceeding  had  or  taken  pursuant  to  law,  or  any  other  lawful 
act  done,  or  right,  defense  or  limitation  lawfully  accrued  or 
established,  before  the  provision  in  question  takes  effect."  If, 
therefore,  at  that  time  there  had  accrued  to  the  defendants 
any  right  or  defense,  which  would  be  rendered  ineffectual  or 
otherwise  impaired  by  the  application  to  the  action  of  the  pro- 
visions of  the  Code  of  Civil  Procedure,  then  for  its  purposes 
as  further  provided  by  the  same  section,  the  provisions  of  the 
Sevised  Statutes  on  the  subject  are  deemed  to  remain  in  force 
notwithstanding  such  repeal.  The  defendants  had  no  vested 
right  to  protection  against  liability  for  the  debts  of  the  dece- 
dent to  the  extent  of  the  real  estate  of  which  he  died  seized, 
and  which  came  to  them  by  descent  on  his  decease.  It  is  true 
that  at  common  law  land  descended  or  devised  was  not 
chargeable  with  simple  contract  debts  of  the  ancestor  or  tes- 
tator, nor  was  the  heir  liable  even  upon  specialty,  unless  he 
was  expressly  named.     (3  Bl.  Com.  430.) 

But  in  this  state  his  liability  was  created  in  1786  by  statute, 
which  also  gave  to  the  probate  court  the  power  to  direct  the 
sale  of  the  decedent's  real  estate  upon  the  condition  there 
mentioned,  for  the  payment  of  his  debts.     (L.  1786,  ch.  27.) 

And  in  1801  and  in  1813  further  acts  were  passed  having 
the  same  direction  and  of  like  effect,  so  far  as  related  to  the 
liability  of  heirs.     (L.  1801,  ch.  50  ;  IK.  L.  316.) 

So  that  at  the  time  when  the  provisions  of  the  Revised  Stat- 
utes relating  to  suits  against  heirs  and  devisees  went  into  effect, 
there  had  been  for  forty  years  in  this  state  a  liability  of  heirs 
for  the  debts  of  their  ancestor,  on  whose  death  lands  had 
descended  to  them.  The  purpose  of  those  statutes  was  to  give 
his  creditors  the  benefit  of  the  estate  left  by  their  debtor,  or  its 
equivalent,  and  to  charge  those  upon  whom  descent  was  cast 
aceordiiigly.     The  practical  effect  of  the  provisions  of  the 
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Revised  Statutes  was  the  same,  although  the  mode  or  practice 
of  the  proceedings  to  accomplish  it  was  somewhat  modified. 
It  thus  appears  that  prior  to  and  at  the  time  the  substituted 
provisions  of  the  Code  were  adopted,  the  heirs  to  whom  lands 
had  descended,  took  and  held  them  subject  to  the  payment  of 
the  debts  of  the  ancestor,  to  the  extent  of  any  deficiency  of  his 
personal  estate  applicable  to  that  purpose.  (  Watkins  v.  ITol- 
man,  16  Peters,  25,  t)2.) 

The  right  of  hi^  creditors  to  assert  and  establish  their  claims 
against  his  heirs  in  such  case  was  not  created  by  the  Revised 
Statutes,  but  by  them  the  manner  of  enforcing  it  and  the  condi- 
tions upon  which  the  relief  was  made  dependent  were  somewhat 
changed.  Those  modifications  were  matters  remedial  in  char- 
acter, and,  therefore,  did  not  within  the  meaning  of  the  pro- 
vision of  the  section  before  mentioned  constitute  a  right  which 
denied  the  applicability  of  the  Code  of  Civil  Procedure  to  the 
action  for  the  purposes  of  the  remedy  and  relief.  {ParsoM 
V.  Bowne,  7  Paige,  354.) 

And  it  is  equally  difficult  to  see  how  those  remedial  pro- 
visions of  the  Revised  Statutes  can  be  treated  as  a  defense 
within  the  meaning  of  that  section.  While  they  would,  if  in 
force,  be  in  the  way  of  the  plaintiflPs  recovery  in  the  present 
action,  they  were  merely  conditions  precedent  to  be  established 
by  him.  That  is  to  say,  they  imposed  upon  the  creditor  the 
burden  of  alleging  and  proving  certain  facts  as  a  condition  to 
the  right  of  relief.  This  is  not  a  defense  in  the  sense  which 
that  term  is  ordinarily  understood  in  its  application  to  legal 
proceedings.  It  is  a  failure  to  produce  by  proceedings  pre- 
liminary to  the  action,  facts  which  are  essential  to  relief,  or  to 
establish  them  by  evidence  in  support  of  a  right  which  the 
plaintiff  has,  and  which  for  its  efficiency  is  dependent  upon 
them.  The  fact  that  the  burden  is  imposed  upon  the  creditor 
for  the  purpose  of  the  remedy  is  lessened  by  the  provision  of 
the  Code,  does  not  seem  to  have  rendered  ineffectual  or 
impaired  any  defense  which  the  heirs  would  otherwise  have 
had,  or  could  have  alleged  and  established. 

It,  therefore,  follows  that  the  operation  of  the  provision  of 
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the  statute  that  the  plaintiff  must  show  that  he  "  will  be  unable, 
with  due  diligence,  to  collect  his  debt  by  proceedings  in  the 
proper  Surrogate's  Court,  and  by  action  against  the  executor 
or  administrator  and  against  the  surviving  husband  or  wife, 
legatees  and  next  of  kin"  (Code,  §  1848),  is  not  for  the  pur- 
poses of  tlie  present  action  suspended,  or  in  its  application  to 
the  action  defeated.  But  as  to  the  amount  of  the  claims 
against  the  estate  of  tlie  decedent  a  further  question  arises  upon 
exception  to  the  finding  in  that  respect.  The  conclusion  of 
the  trial  court  was  founded  upon  the  assumption  that  they 
amounted  to  $94,768.79.  The  fact  so  found  does  not  to  that 
extent  seem  to  have  been  supported  by  evidence.  Upon  that 
subject  the  views  expressed  in  the  opinion  of  Chief  Judge 
Follett  are  (without  considering  them  further  in  that  respect) 
adopted  so  far  as  they  are  to  the  effect  that  of  those  claims  the 
sum  of  $32,394.19  was  not  established.  For  that  reason  the 
order  appealed  from  should  be  affinned  and  judgment  absolute 
directed  against  tlie  •plaintiff. 

Follett,  Ch.  J.  This  action  was  brought  to  recover  from 
the  heirs  of  John  H.  McCunn  debts  due  from  him  to  the 
plaintiff,  on  the  grounds :  (1)  That  the  personal  assets  of  the 
decedent  were  not  sufficient  to  pay  and  discharge  the  same. 
(2)  Tliat  the  plaintiff  had  been  and  would  be  unable  with  due 
diligence  to  collect  his  claims  by  proceedings  in  the  Surro- 
gate's Court,  or  by  action  against  the  executors,  legatees  ancT 
next  of  kin.  The  action  was  defended  on  the  grounds :  (1) 
That  the  facts  prescribed  by  the  statute  as  conditions  prece- 
dent to  a  right  to  recover  the  debts  of  the  ancestor  from  his 
heirs  were  not  established.  (2)  That  the  claims  sought  to  be 
recovered  were  not  the  debts  of  the  decedent.  (3)  That  the 
action  was  barred  by  the  six  years'  statute  of  limitations. 

The  plaintiff  urges  that  section  1848  of  the  Code  of  Civil 
Procedure  is  applicable  to  this  case,  and  that  a  recovery  can 
be  sustained  under  its  provisions,  while  the  defendants  insist 
that  the  provisions  of  the  Revised  Statutes  authorizing  the 
collection  of  debts  of  an  ancestor  from  his  heirs  are  alone 
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applicable,  and  that  the  right  of  recovery  must  be  determined 
by  those  statutes. 

The  following  are  the  sections  of  the  Revised  Statutes  and 
Code  which  relate  to  this  subject : 

REVISED  STATUTES,  PART  III,    CHAPTER  8,  ARTICLE  2. 

"  §  32.  The  heirs  of  every  person  who  shall  have  died 
intestate,  and  tlie  lieirs  and  devisees  of  any  person  who  shall 
have  died  after  the  making  of  his  la^st  will  and  testament, 
shall  respectively  be  liable  for  the  debts  of  such  pereon  arising 
by  simple  contract  or  by  specialty,  to  the  extent  of  the  estate, 
interest  or  right  in  the  real  estate  which  shall  have  descended 
to  them  from,  or  been  devised  to  them  by  such  person. 

"  §  33.  But  such  heirs  shall  not  be  liable  for  any  such  debts, 
unless  it  shall  appear  either  that  the  deceased  left  no  personal 
assets  within  this  state  to  be  administered,  or  that  the  personal 
assets  of  the  deceased  were  not  sufficient  to  pay  and  discharge 
the  same;  or  that  after  the  proceedings  before  the  proper 
Surrogate's  Court  and  at  law,  the  creditor  has  been  unable  to 
collect  such  debt,  or  some  part  thereof,  from  the  personal 
representatives  of  the  deceased,  or  from  his  next  of  kin  or 
legatees." 

(As  amended  by  chapter  110,  Laws  of  1859.) 

CODE  OF  CIVIL  PROCEDURE,  CHAPTER  15,  TITLE  3,  ARTICLE  3, 

"  §  1843.  The  heirs  of  an  intestate,  and  the  heirs  and 
devisees  of  a  testator,  are  respectively  liable  for  the  debts  of 
the  decedent,  arising  by  simple  contract,  or  by  specialty,  to 
the  extent  of  the  estate,  interest  and  right  in  the  real  prop- 
erty, which  descended  to  them  from,  or  was  effectually  devised 
to  them  by  the  decedent. 

'^  §  1848.  Where  the  action  is  brought  against  heirs,  the 
plaintiff  must  show,  either 

"1.  That  the  decedent's  assets,  if  any,  within  the  state 
were  not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to 
the  expenses  of  administration,  and  debts  of  a  prior  class;  or 

"  2.  That  the  plaintiff  has  been  unable  or  will  be  unable, 
with  due  diligence  to  collect  his  debt,  by  proceedings  in  the 
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proper  Surrogate's  Court,  and  by  action  against  the  executor 
or  administrator,  and  against  the  surviving  husband  or  wife, 
legatees,  and  next  of  kin. 

''  The  executor's  or  administrator's  account,  as  rendered  to, 
and  settled  by,  the  surrogate,  may  be  used  as  presumptive  evi- 
dence of  any  of  the  facts,  required  to  be  shown  by  this 
section." 

The  trial  court  found :  "  52.  That  the  assets  of  said  John 
H.  McCunn,  deceased,  within  this  state,  were  not  sufficient  to 
pay  the  aforesaid  debts  of  the  plaintiff,  Cassius  H.  Head,  in 
addition  to  the  expenses  of  administration  and  debts  of  a  prior 
class  or  without  such  addition,  and  that  the  said  plaintiff  was 
unable  at  the  commencement  of  this  action,  and  will  be  unable 
with  due  diligence,  to  collect  his  debts  by  proceedings  in  the 
Surrogate's  Court  of  the  county  of  New  York,  and  by  actions 
against  the  said  executors  and  executrix,  and  against  the  sur- 
viving wife  of  said  John  H.  McCunn,  and  legatees  and  next 
of  kin." 

By  this  finding  it  is  evident  that  the  trial  court  proceeded 
upon  the  theory  that  the  provisions  of  the  Code  were  appli- 
cable to  the  case. 

The  right  of  the  creditors  of  a  decedent  to  recover  their 
claims  from  his  heirs  at  law  had  no  existence  at  common 
law,  and  is  derived  wholly  from  the  statute.  John  II.  McCunn 
died,  his  will  was  probated  and  parts  of  it  were  adjudged  to 
be  void  before  section  1848  of  the  Code  of  Civil  Procedure, 
above  quoted,  went  into  effect,  but  this  action  was  brought 
after  that  article  took  effect.  By  section  32  of  the  Revised 
Statutes,  the  heirs  of  the  decedent  are  not  liable  for  their 
ancestor's  debts  unless  it  shall  appear:  (1)  That  the  deceased 
left  no  personal  assets  within  this  state  to  be  administered ;  or 
(2)  that  the  personal  assets  of  the  deceased  were  not  sufficient 
to  pay  and  discharge  the  same ;  or  (3)  that  after  the  proceed- 
ings before  the  proper  Surrogate's  Court  and  at  law,  the 
creditor  has  been  unable  to  collect  such  debt,  or  some  part 
thereof  from  the  personal  representatives  of  the  deceased,  or 
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from  his  next  of  kin  or  legatees.  These  were  statutory  condi- 
tions precedent  to  the  right  of  recovery  on  the  part  of  the 
creditors,  and  prescribed  the  circumstances  which  must  exist 
to  render  the  heirs  liable. 

The  legislature  has  the  power  to  prescribe  the  course  of 
descent  of  real  property,  and  to  impose  upon  those  who  accept 
of  it,  liabilities  to  others,  like  the  payment  of  taxes  to  the 
sovereign,  and  of  the  debts  of  the  decedent  to  his  creditors. 
But  the  rights  of  the  heir  vest  upon  the  death  of  the  ancestor, 
subject  to  the  conditions,  limitations  and  liabilities  then 
imposed  by  existing  statutes,  which  cannot  be  enlarged  by 
subsequent  legislation. 

It  is  apparent,  we  think,  that  the  legislature,  by  enlarging 
the  rights  of  creditors  and  limiting  those  of  heirs  by  the  adop- 
tion of  section  1848  of  the  Code,  did  not  intend  to  make  the 
new  liability  retroactive  and  applicable  to  descents  which  had 
theretofore  occurred,  but  only  to  such  as  should  thereafter 
occur. 

Section  3352  of  the  Code  provides :  "  JS"othing  contained  in 
any  provision  of  this  act,  other  than  in  chapter  fourth  (which 
relates  to  '  limitation  of  actions '),  renders  ineffectual  or  other- 
wise impairs  *  *  *  any  right,  defense  or  limitation  law- 
fully acenied  or  established  before  the  provision  in  question 
takes  effect,  unless  the  contrary  is  expressly  declared  in  the 
provision  in  question." 

There  is  no  declaration  in  the  Code  that  article  2  of  title  8 
of  chapter  15  was  intended  to  apply  to  the  rights  of  creditors 
of  decedents  against  heirs,  or  to  the  defenses  of  heirs,  in  cases 
arising  l)ef  ore  the  adoption  of  the  Code.  The  absence  of  such 
a  declaration  seems  to  settle  the  question  that  the  case  at  bar 
is  governed  by  the  provisions  of  the  Revised  Statutes,  and  not 
by  those  of  the  Code. 

It  is  quite  apparent  that  section  1848  of  the  Code,  above 
quoted,  enlarges  the  rights  of  creditors  and  the  liability  of  the 
heirs  of  decedents  by  permitting  recoveries  from  the  heirs 
when  it  appears  that  the  creditors  will  he  unable  with  due 
diligence  to  collect  their  debts  by  proceedings  in  the  proper 
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Surrogate's  Court,  and  by  action  against  the  executor,  or 
administrator,  or  wife,  legatees  or  next  of  kin.  This  limita- 
tion upon  the  rights  of  the  heirs  not  being  a  part  of  the  statute 
at  the  time  of  descent  cast,  it  cannot  now  be  imposed  as  an 
additional  burden  upon  the  rights  whicli  they  had  pi'eviously 
acquired.  The  facts  found  in  the  fifty-second  finding  are 
sufficient,  if  supported  by  the  evidence,  to  sustain  a  recovery 
under  the  Code,  had  it  been  in  force  at  the  deatli  of  McCunn ; 
but  it  not  having  been,  no  effect  can  be  given  to  the  part  of  it 
whicli  finds  that  the  plaintiff  wiU  be  unable  with  due  dili- 
gence to  collect,  etc. 

Sections  32  and  33  of  the  Kevised  Statutes  above  quoted  do 
not  prescribe  a  rule  of  procedure  for  enforcmg  the  liability  of 
heirs,  but  prescribe  the  conditions  upon  which  recoveries  may 
be  had  from  heirs,  and  lay  down  a  substantive  rule  of  law. 
This  judgment  must  be  supported,  if  at  all,  under  the  second 
alternative  subdivision  contained  in  section  33  of  the  Revised 
Statutes  —  that  the  personal  assets  of  the  deceased  were  not 
sufficient  to  pay  and  discharge  the  debts  due  the  plaintiff. 
The  court  found  that  the  debts  of  the  estate  amounted  to 
$94,768.97,  and  that  the  assets  applicable  to  the  payment  of 
the  debts  of  the  plaintiff's  class  was  $32,887.29.  One  hundred 
and  one  claims,  amounting  to  $70,971.73,  were  listed  by 
James  M.  Gano,  one  of  the  executors,  upon  the  paper  known 
in  this  litigation  as  Schedule  11,  which  was  made  up  by  him 
and  entitled,  "  Claims  presented,  not  passed  upon  or  disputed, 
or  claims  correct,  but  unpaid."  This  executor  was  called  by 
the  plaintiff  as  a  witness,  and  he  testified  that  the  schedule 
included  all  claims  brought  to  his  knowledge,  and  that  the 
validity  of  some  of  them  were  disputed  by  him.  Among 
other  claims  in  the  schedule  was  one  presented  by  Doolittle, 
Davis  &  Lyon  for  $14,000,  which  he  testified  that  he  rejected 
for  good  cause,  and  that  the  claim  was  never  verified,  nor 
were  any  proceedings  taken  to  collect  it.  Another  claim  pre- 
sented by  James  S.  Morgan  for  $18,394.19,  the  executor  testi- 
fied, was  excessive  at  least,  that  it  had  never  been  verified,  nor 
had  any  proceedings  been  taken  to  collect  it.  These  two  claims, 
SicKELS — Vol.  LXXXIX.        18 
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amounting  to  $32,394.19,  were  not  only  not  established  by  any 
evidence,  but  were  actually  discredited  by  the  only  witnesa 
called  to  establish  them.  Aside  from  the  claims  in  suit,  and 
one  or  two  others  contained  in  Schedule  H,  no  evidence  was 
given  to  support  the  validity  of  any  of  them,  nor  do^es  it 
appear  that  they  were  verified  as  required  by  the  statute.  (2 
E.  S.  88,  §  35.) 

The  court  found,  in  effect,  that  if  the  plaintiff  had  exercised 
due  diligence  and  compelled  the  application  of  the  assets^ 
$32,887.29,  toward  the  payment  of  the  debts,  $94,768.97,  that 
.347  of  the  debts  would  have  been  paid,  and  so  gave  the  plain- 
tiff a  judgment  for  but  .(553  per  cent  of  their  claims  against 
the  defendant.  As  above  shown,  the  two  claims,  amounting 
to  $32,394.19,  were  not  established  as  debts  against  the  estate, 
which  deducted  from  $94,768.97  leaves  $62,374.78  of  debts 
established  against  the  estate.  The  assets,  $32,887.29,  apj)li- 
cable  to  the  pajanent  of  these  debts,  would  have  paid  .5275 
per  cent  of  plaintiff's  claim.  The  total  amount  of  plaintiff's 
claims,  as  established  by  the  Special  Term,  amounted  to 
$13,504.34,  .5275  per  cent  of  which  amounts  to  $7,123.54, 
which  deducted  from  $13,504,34  leaves  $6,38(LS0  recoverable 
against  the  defendants,  instead  of  $8,818.33. 

It  is  urged  in  behalf  of  the  plaintiff  that  Exhibit  II  became 
presumptive  evidence  of  the  existence  of  the  debts  enumerated 
therein  by  virtue  of  the  last  paragraph  of  section  1848  of  the 
Code  of  Civil  Procedure,  above  quoted.  Assuming  that  this 
provision  is  but  a  rule  of  evidence  and  applicable  to  this  case^ 
it  does  not  aid  the  plaintiff,  for  Exhibit  II  was  no  part  of  tlie 
executor's  account,  but  is  a  mere  list  of  claims  which  had  come 
to  his  knowledge.  True,  it  was  annexed  to  the  account  which 
he  filed  with  the  surrogate,  but  the  validity  of  these  claims  was 
not  passed  on  in  any  way  by  the  Surrogate's  (\)urt,  and  the  list 
is  not  presumptive  evidence  that  the  claims  enumerated  therein 
are  the  debts  of  the  decedent.  Ilndoubtedlv  the  executor's 
account  of  monevs  received  and  disbursed  as  allowed  bv  the 
surrogate  is  presumptive  evidence  of  the  amounts  received  and 
paid  in  actions  against  the  heirs,  but  the  provision  was  not 
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intended  to  make  mere  statements,  not  properly  before  the 
Surrogate's  Conrt  for  adjudication,  evidence  in  such  actions. 
It  is  not  asserted,  in  behalf  of  the  plaintiff,  that  the  heirs  are 
liable  because  it  appears  that  the  deceased  left  no  personal 
assets  within  this  state,  for  the  contrary  is  conceded.  Nor  is 
it  claimed  that  proceedings  have  been  taken  before  the  proper 
Surrogate's  Court  and  at  law  for  the  collection  of  the  debts 
sought  to  be  recovered  in  this  action,  and  so  there  is  no  ground 
left  upon  which,  this  recovery  can  be  sustained,  except  under 
the  second  alternative  subdivision  of  section  33,  and  we  have 
Bhown,  we  think,  that  the  evidence  is  insufficient  to  sustain 
the  finding  under  that  section. 

We  think  it  was  well  held  at  Special  and  at  the  General 
Terms  that  the  plaintiffs  claims  were  established  as  debts  con- 
tracted by  John  H.  McCunn,  and  that  the  Statute  of  Limita- 
tions had  not  applied  as  a  bar. 

The  order  of  the  General  Term  should  be  affirmed,  and 
judgment  absolute  rendered  against  the  appellant,  with  costs. 

Vann,  Haight  and  Brown,  JJ.,  concur  with  Bradley,  J. 
AD  concur  with  Follett,  Ch.  J.,  on  the  second  ground  dis- 
cussed by  him,  except  Potter,  J.,  not  voting,  and  Parker, 
J.,  not  sitting. 

Judgment  affirmed. 


Maurice  Plet,  Respondent,  v.  Fowler  Willson,  Jr.,  et  al., 

Appellants. 

An  action  by  the  vendor  to  foreclose  a  contract  not  under  seal  for  the  sale 
of  real  estate  is  an  action  upon  the  contract,  within  the  meaning  of  the 
Statute  of  Limitations  (Code  Civ.  Pro.  §§  380,  882),  and  so,  if  brought 
more  than  six  years  after  the  default,  is  barred  by  the  statute.  (Landon, 
J.,  dissenting.) 

(Argued  January  26,  1892;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  April  29,  1890,  which  afBrmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

In  1870,  the  plaintiff,  Fowler  Willson  and  Fowler  Willson, 
Jr.,  executed  a  written  contract,  not  under  seal,  by  which  the 
plaintiff  agreed  to  sell,  and  the  Willsons  agreed  to  purchase, 
land  at  an  agreed  price,  to  be  paid  for  in  annual  installments, 
with  annual  interest,  the  last  payment  falling  due  April  1, 
1880 ;  upon  which  date  the  plaintiff,  upon  receiving  full  pay- 
ment of  the  purchase-price,  was  to  convey  the  land  to  the 
vendees  by  a  warranty  deed.  The  vendees  took  immediate 
possession  of  the  land  under  the  contract,  and  remained  in 
possession  thereunder  until  May  31,  18  75-,  when  Fowler  Will- 
son,  Jr.,  assigned  his  interest  in  the  contract  to  Fowler  Will- 
son  (iiis  father),  the  two- having  then  paid  $1,415.66  towards 
the  purchase-price  and  interest.  Thereafter,  Fowler  Willson 
continued  in  possession  until  August  4,  1877,  when  he  died 
intestate,  leaving  Sarah  Willson,  his  widow,  and  several  heirs 
at  law.  Between  May  31,  1875, 'and  August  4,  1877,  Fowler 
Willson  paid  $150  on  the  contract.  August  5,  1878,  said 
Sarah  Willson  received  letters  of  administration  upon  the 
estate  of  said  Fowler  Willson,  deceased.  Since  the  death  of 
Fowler  Willson,  his  widow  and  heirs  have  remained  in  pos- 
session of  the  land,  and  were  in  possession  at  the  time  of  the 
trial.  Between  the  date  of  tlie  death  of  Fowler  Willson 
(August  4,  1877)  and  April  3, 1880,  said  Avidow  and  heirs  paid 
(exclusive  of  $192.50  paid  May  6,  1877,  by  Famed  &  Smith, 
under  an  order  of  the  Special  Term  granted  March  10,  1877) 
$345.  Payments  were  made  annually,  except  in  tlie  year 
1877,  on  this  contract,  from  its  date  until  April  3, 1880,  when 
the  last  one,  except  said  $192.50,  was  made. 

This  action  was  begun  January  8,  1887,  to  foreclose  the 
contract  and  apply  the  avails  towards  the  payment  of  the 
remainder  of  the  purchase-price,  and  a  judgment  for  any 
deficiency  that  might  arise  was  asked  for  against  Fowler  Will- 
son,  Jr.,  and  the  administratrix  of  Fowler  Willson,  Sr.,  in  her 
I'epresentative  capacity. 
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The  defendants  interposed  the  six  years'  Statute  of  Limita- 
tions as  their  sole  defense,  and  it  was  held  not  good,  following 
Plet  v.Wiilson  (50  Hun,  60),  and  a  judgment  in  favor  of 
the  plaintiff  was  rendered. 

D.  F.  Seaaie  for  appellants 

A  0.  Wordefh  for  respondent. 

Pabker,  J.  When  the  vendees  made  default  in  payment 
the  vendor,  who  still  had  the  title,  might  have  proceeded  in 
disaffirmance  of  the  contract  by  an  action  of  ejectment  to 
recover  possession.  Such  an  action  is  governed  by  the  twenty 
year  limitation.  (Code  C.  P.  §  365.)  While  a  possible  result 
of  the  present  suit  might  be  to  secure  possession  by  the  vendor, 
it  is  not  an  action  for  the  recovery  of  real  property  within  the 
meaning  of  tliat  section  {Miner  v.  Beekman^  50  N.  Y.  337 ; 
Uvbbdl  V.  SihUy,  Id.  468.) 

The  vendor's  other  remedies  were  in  affirmance  of  the  con- 
tract and  were  two  in  number.  1.  A  common-law  action 
against  the  vendees  to  recover  the  balance  of  the  purchase- 
price.  2.  A  suit  in  equity  to  foreclose  the  contract.  Whether 
the  vendor  should  elect  to  enforce  the  collection  of  his  debt 
through  a  personal  judgment  against  his  vendees  or  by  means 
of  a  foreclosure  and  sale  of  the  property,  his  action  would  be 
on  the  contract  which  the  vendees  had  failed  to  perform. 
Sections  380  and  382  of  the  Code  of  Civil  Procedure  provide 
that  an  action  upon  a  contract,  obligation  or  liability,  express 
or  implied,  except  a  judgment  or  sealed  instrument,  must  be 
commenced  within  six  years  after  the  cause  of  action  hafi 
accrued. 

As  the  contract  in  suit  was  not  under  seal  the  sections  quoted 
apply,  and  more  than  six  years  having  elapsed  after  the  cause 
of  action  accrued  and  before  the  commencement  of  this  suit, 
it  is  barred. 

The  judgment  should  be  reversed. 
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"Landon,  J.  (dissenting).  I  cannot  concur.  I  do  not  think 
the  action  is  strictly  upon  the  contract ;  it  respects  the  equit- 
able disposition  of  landfe  of  which  the  plaintiff  has  the  legal 
title,  and  the  defendant  such  equities  as  his  partly  performed 
contract  gives  him.  Defendant  refuses  further  performance, 
but  retains  possession  of  the  land.  Equity  requires  that  the 
land  be  converted  into  money  and  the  money  be  equally  dis- 
tributed. The  judgment  appealed  from  provides  such  relief. 
If  plaintiff  had  given  defendant  a  conveyance  of  the  land  and 
this  action  were  simply  to  enforce  his  equitable  lien  for  the 
unpaid  purchase-money,  the  debt  would  be  the  substantive 
cause  of  action  and  the  right  to  equitable  relief  would  be 
barred  with  the  debt  itself.  {Borat  v.  Corey ^  15  N.  Y.  505.) 
In  that  case  the  plaintiff  had  parted  with  his  title,  and  had 
only  the  lien  which  equity  gave  him.  Here  the  plaintiff 
retains  his  title,  and  the  defendant  has  only  such  equities  as 
his  part  performance  gives  him.  These  two  estates  in  the 
land,  the  one  legal  and  the  other  equitable,  may  co-exist  for  an 
indefinite  period  unless  the  parties  merge  them.  The  defend- 
ant refuses  to  act  as  he  ha^  agreed,  and  the  plaintiff  willing  to 
do  equity  seeks  its  aid,  not  strictly  to  enforce  his  equitable  lien, 
but  to  obtain  from  his  own  land  what  it  ought  as  between  him 
and  the  defendant  to  yield  him.  His  action  for  the  debt  may 
be  barred,  but  this  right  to  make  an  equitable  disposition  of 
his  land  and  its  proceeds  continues  to  exist.  {Lewis  v.  Haw- 
kins^ 23  Wall.  119 ;  Hardin  v.  Boyd,  113  U.  S.  757.)  The 
six  years'  limitation  under  section  382  does  not  apply,  and  the 
ten  years'  limitation  under  section  388  had  not  expired  when 
this  action  was  commenced. 

All  concur  with  Paekee,  J.,  except  Landon,  J.,  dissenting, 
and  FoLLETT,  Ch.  J.,  not  sitting. 

Judgment  reversed. 
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Ambbobb  Yan  Etten,  Bespondent,  v,  Oeobge  B.  Newton  et        j^  sw 

al.,  Appellants. 

In  the  absence  of  a  stipulation  in  a  bill  of  lading  for  tl\e  payment  of 
demurrage  by  the  consignee,  in  case  of  detention  of  the  vessel  by  the 
consignor  for  loading  for  an  unreasonable  length  of  time,  damages  in  the 
nature  of  demurrage  may  be  recovered  from  the  latter. 

The  acceptance  of  a  bill  of  lading  by  a  shipper,  with  knowledge  of  its 
contents,  makes  it  a  binding  contract,  and  defines  the  rights  and  liabili- 
ties of  the  parties  to  it;  and  while  it  has  a  two- fold  character,  t.  e.,  that 
of  a  receipt  and  a  contract,  and  while  it  seems  as  a  receipt,  it  is  as 
between  the  shipper  and  the  shipowner  explainable,  parol  evidence 
is  not  admissible  to  vary  the  terms  of  that  portion  of  it  which  consti- 
tutes the  contract. 

The  fact  that  the  consignee  of  goods  is  the  owner,  and  as  such  takes  part 
in  the  negotiations  with  the  shipper  as  to  the  rate  of  freight,  does  not 
constitute  him  the  shipper,  and  where  the  vendor  accepts  a  bill  of  lading 
in  which  he  is  named  as*  shipper,  the  acceptance  of  it  by  him  creates  a 
contract  fixing  his  relation  as  such,  and  imposing  upon  him  the  obliga- 
tions arising  therefrom,  which  the  law^  has  previously  declared  to  be 
assumed  by  those  entering  into  such  a  contract. 

Accordingly  held,  that  a  vendor  who  had  shipped  to  the  vendee  the  goods 
sold,  receiving  a  bill  of  lading  in  which  he  was  named  as  shipper,  and 
which  contained  no  provision  as  to  demurrage,  was  liable  to  the  ship- 
owner for  damages  caused  by  an  unreasonable  delay  in  loading. 

(Argued  March  15,  1892;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  5,  1890,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
District  Court  of  the  city  of  New  York  on  a  trial  by  the 
court  without  a  jury. 

This  action  was  brought  to  recover  damages  in  the  nature 
of  demurrage  for  the  unreasonable  detention  of  plaintiff's 
boat. 

A  member  of  the  firm  of  Merritt  Clark's  Sons,  of  Derby, 
Ct,  called  on  the  defendants  on  the  7th  day  of  May,  1888, 
and  purchased  a  cargo  of  coal,  at  the  same  time  directing  the 
defendants  to  advise  Captain  Van  Etten,  this  plaintiff,  to  call 
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upon  them  in  relation  to  the  freight  of  the  cargo.  Merritt 
Clark's  Sons  fixed  the  rate  of  freight.  The  defendants  imme- 
diately wrote  the  plaintiff,  asking  him  to  call,  wliich  he  did 
the  day  following. 

The  plaintiff  was  operating  two  boats ;  one  of  them  was 
propelled  by  steam  and  used  to  tow  the  other.  And  he 
advised  the  defendants  that  he  did  not  wish  to  take  the  cargo 
unless  it  could  be  promptly  loaded,  as  he  could  only  use  his 
two  boats  to  advantage  by  having  his  cargo  so  arranged  as  to 
take  both  boats  on  each  trip. 

He  testifies  that  he  was  assured  that  the  coal  would  be  ready 
for  loading  at  Perth  Amboy  on  the  tenth  of  May. 

Coal  was  first  put  in  his  boat  on  the  fifteenth  of  May,  at 
which  time  eighty  tons  were  loaded,  the  balance  of  the  cargo, 
in  all  250  tons,  being  loaded  on  the  seventeenth  of  May.  The 
defendants  admitted  on  the  trial  that  if  the  coal  had  been 
ready  for  loading  that  the  boat  could  have  been  loaded  in  five 
hours. 

De  Lagnd  Berier  for  appellants. 
Nelsoni  Zabriskie  for  respondent. 

Parker,  J.  The  evidence  is  ample  to  support  the  j u« '  ^  u 
rendered  provided  the  defendants  are  legally  chargeable  with 
any  damages  w^hatever  by  way  of  demurrage.  That  question 
alone  requires  consideration  on  this  review. 

When  a  bill  of  lading  contains  a  stipulation  for  demun*age 
the  acceptance  of  the  goods  is  evidence  of  an  aggreement  on 
the  part  of  the  consignee  to  pay  both  freight  and  demurrage. 
\j€8H(m  V.  Solly  ^  4  Taunt,  52 ;  Wegener  v.  Smithy  15  C.  B.  285.) 

But  in  the  absence  of  such  a  stipulation  it  is  generally  held 
that  the  consignee  is  not  bound  to  respond  in  damages  in  the 
nature  of  dennirrage,  because  not  being  a  party  to  the  contract 
in  the  bill  of  lading  tlie  contract  implied  from  its  subsequent 
acceptance  by  him  cannot  extend  beyond  the  conditions  upon 
which  its  delivery  is  made  dependent.  {Gage  v.  Morsey 
12  Allen,   410;     Yomig  v.    MilUr,   5   E.  &  B.  775.)      A 
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delay  at  the  place  of  delivery  occasioned  by  the  fault  of  the 
consignee,  furnishes  an  exception  to  the  rule.  {Ford  v.  Cote- 
moorth^  L.  R.  [4  Q.  B.]  127 ;  Cro/wford  v.  Mittenh&use^  1  Fed. 
Kep.  638.)  Here  the  direct  contract  of  the  plaintifE  under  the 
bill  of  lading  was  with  the  defendants,  who  were  the  shippers 
of  the  coal.  {Blanchxird  v.  Page,  8  Gray,  281,  290,  295.) 
Merritt  Clark  &  Co.,  the  consignees,  were  not  parties  to  it. 
The  delay  complained  of  was  not  due  to  any  fault  on  their 
part.  It  did  not  occur  at  tlie  place  of  delivery,  but  at  Perth 
Amboy,  whei'e  the  vessel  was  loaded.  Within  the  rules 
alluded  to,  therefore,  the  consignees  were  not  Uable,  as  the 
bill  of  lading  contained  no  stipulation  that  the  consignees 
should  pay  demurrage. 

Under  a  contract  of  affreightment  the  shipper  is  liable  for 
the  freight,  although  as  in  this  case  it  provides  for  the  collec- 
tion of  the  freight  from  the  consignee.  The  ship  owner  is 
not  entitled  to  payment  unless  he  performs  his  part  of  the 
contract,  and  by  providing  in  the  bill  of  lading  that  the  con- 
signee shall  pay,  performance  is  first  secured  by  the  ship 
owner,  who  is  ordinarily  amply  protected,  as  he  has  a  lien  on 
the  goods  carried  for  the  amount  due  him,  and  a  cause  of 
action  against  the  consignor  in  case  the  consignee  refuses  to 
pay  and  his  Uen  proves  insufficient  or  be  lost. 

The  consignee  in  such  cases  as  to  payment  of  freight  being 
treated  as  the  agent  of  the  consignor. 

And  if  the  bill  of  lading  provides  for  demurrage  to  bo  paid 
by  the  consignee,  the  consignor  is  also  liable  for  its  payment 
in  the  event  that  the  consignee  refuses  to  pay. 

If  it  be  silent  on  the  subject  of  demurrage  in  case  of  deten- 
tion of  the  vessel,  for  loading  by  the  consignor  for  an  unrea- 
sonable time,  damages  in  the  nature  of  demurrage  may  be 
recovered  from  him.     {Fisher  v.  Aheel,  ^y^y  Barb.  381.) 

The  contract  between  these  parties  did  not  provide  for 
demurrage,  but  under  it  plaintiff  was  entitled  to  recover  for 
unreasonable  delay. 

There  was  evidence  tending  to  show  such  delay  before  the 
trial  court,  and  it  was  so  found  as  a  fact.     The  General  Term, 
SicKELs — Vol.  LXXXIX.         19 
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on  the  argument  as  well  as  on  the  reargument,  after  carefully 
considering  the  evidence  in  such  respect,  affirmed  the  find- 
ing, and  it  is  now  controlling.  So  far  the  discussion  has  pro- 
ceeded on  the  assumption  that  the  bill  of  lading  constitutes 
the  real  contract  of  aflEreightment,  and  the  conclusion  neces- 
sarily following  from  that  position,  is  that  the  plaintiffs  recov- 
ery is  well  founded. 

Tlie  appellants  contend,  however,  that  the  plaintiff  was 
engaged  by  the  consignees  to  carry  the  cargo,  and,  therefoi*e, 
the  defendants  are  riot  liable  under  the  contract,  although  the 
delay  was  unreasonable  and  wholly  due  to  their  fault. 

His  contention  is  founded  on  evidence  to  the  effect  that 
plaintiff  agreed  with  the  consignee  as  to  the  rate  of  freight, 
and  he  insists  that  it  follows  that  the  defendants  were  not 
liable,  notwithstanding  the  terms  of  the  written  contract  to 
which  they  were  parties. 

A  bill  of  lading  has  a  two-fold  character ;  first,  that  of  a 
receipt ;  and  second,  that  of  a  contract. 

The  receipt  as  between  the  sliipper  and  ship  owner  is  explain- 
able, but  parol  evidence  is  not  admissible  to  vary  the  terms  of 
that  portion  of  it  constituting  the  contract.  (Parsons  on  Slip- 
ping, vol.  1,  p.  190,  and  cases  cited.) 

The  acceptance  of  a  bill  of  lading  by  the  shipper,  with  knowl- 
edge of  its  contents,  makes  of  that  instrument  a  binding  con- 
tract, and  defines  the  rights  and  liabilities  of  the  parties  to  it. 
{C,  ILi&D,&D,<&  M,  R,  Co,  V.  Pontius,  19  Ohio  St.  221 ; 
Oenncmia  Fire  Ins.  Co,  v.  Memphis  i&  C  R.  R.  Co,^  72  N. 
T.  90.) 

Now,  tlie  defendants  do  not  question  the  acceptance  of  the 
till  of  lading,  with  full  knowledge  of  its  tenns. 

The  evidence  fails  even  to  suggest  that  there  was  any  under- 
standing or  expectation  between  these  parties  that  their  rela- 
tions were  to  be  other  than  usually  obtains  between  consignor 
and  ship  owner,  and  such  as  are  evidenced  by  this  contract, 
although  without  objection  the  defendants  were  permitted  to 
show  that  the  consignees  suggested  plaintiff  for  the  carrier, 
and  that  they  agreed  with  him  upon  the  price  to  be  paid. 


1892.]  Van  Ettkn  v.  Nbwton  et  al.  147 

Opinion  of  the  Court,  per  Pabkkr,  J. 

But  such  acts  are  not  necessarily  inconsistent  with  the  contract 
which  these  parties  made. 

It  is  usual  for  the  consignee  to  pay  the  freight  to  the  ship 
owner.  Ordinarily,  the  bill  of  lading  provides  that  he  shall  do 
it.  If  he  be  the  purchaser  as  well  as  the  consignee,  although 
treated  for  commercial  reasons  as  the  agent  of  the  consignor 
in  making  payment,  in  practical  effect  the  payment  is  on  his 
own  account,  and  must  necessarily  be  added  to  the  price  paid 
the  consignor  for  the  goods  in  order  to  determine  the  total 
cost  to  hunself.  He  is,  therefore,  directly  interested  in  fixing 
the  rate  of  freight,  and  it  is  not  unusual  for  him  to  take  part 
in  the  negotiations  for  it.  But  that  fact  does  not  constitute 
him  the  shipper.  The  bill  of  lading  names  the  shipper,  and 
in  this  case  the  defendants  are  so  designated,  and  the  accept- 
ance of  it  by  them  created  a  contract  with  the  plaintiff  that 
their  relation  to  each  otlier  was  that  of  shipper  and  ship  owner, 
and  tliat  they  would  severally  discharge  the  obligations  which 
the  law  had  previously  declared  vested  on  those  entering  into 
such  <a  contract. 

In  Baooii  V.  Erie  c6  Western  Tr,  Co.  (3  Fed.  Eep.  3M),  the 
consignee  was  charged  in  damages  for  occasioning  delay  to 
the  ship  owner,  but  it  appeared  that  it  was  also  the  shipper  of 
the  cargo,  "  and  hence,  as  a  party  to  the  contract  of  affreight- 
ment, is  iiccountable  for  any  breach  of  an  obligation  imputed 
by  it,"  citing  The  ITyperion  (7  Am.  L.  Rev.  457). 

The  evidence  to  wliich  we  have  referred  would  doubtless 
have  been  excluded  had  objection  been  properly  made.  But 
as  it  is  before  us,  we  have  given  it  such  consideration  as  it 
seems  to  merit,  and  have  reached  the  conclusion  tliat  it  cannot 
operate  to  nullify,  destroy  or  impair  the  written  contract  sub- 
serpently  entered  into  between  these  parties,  by  which  the 
defendants  declared  themselves  to  be,  as  they  doubtless  were 
in  fact,  the  shippers  of  the  cargo. 

The  judgment  should  be  aflirmea. 

All  concur. 

Judgment  affirmed. 
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Charles  H.  Southard,  Appellant,  v.  John  J.  Curley  et  aL, 

Bespondents. 

In  an  action  to  reform  a  contract,  or  where  in  an  action  npon  the  contract 
defendant  asks  to  have  it  reformed,  upon  the  ground  that  owing  to  a 
mistake  it  fails  to  express  the  agreement  between  the  parties,  while  the 
burden  is  on  the  party  alleging  the  mistake  of  clearly  establishing  it  by 
satisfactory  proofs,  this  does  not  require  the  enforcement  of  the  rule 
governing  the  trial  of  criminal  actions;  i.  e.,  that  the  case  must  be 
established  beyond  a  reasonable  doubt. 

Accordingly  hM,  when  in  an  action  on  a  contract  the  answer  set  up  a 
mistake  and  asked  for  a  reformation  of  the  contract,  a  refusal  of  the 
court  to  charge  "that  the  burden  of  proof  is  on  the  defendant  to 
satisfy  the  jury  beyond  a  reasonable  doubt  that  there  was  a  mutual 
mistake  in  this  case,"  was  not  error. 

The  authorities  as  to  the  degree  of  proof  required  in  such  cases  collated. 

(Argued  April  29,  1892;  decided  .Tune  7,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  8,  1890,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  f acts,  so  far  as  material, 
are  stated  in  the  opinion. 

Horace  Secor^  Jr,^  for  appellant. 

Clia/rles  N,  Morgcm  for  respondent  Curley. 

*  Kohn  <&  Ruck  for  respondent  Brosnan. 

Parker,  J.  This  action  was  instituted  for  the  purpose  of 
recovering  the  damages  which  the  plaintiff  claims  to  have  sus- 
tained by  reason  of  a  breach  by  the  defendants  of  the  follow- 
ing agreement : 

'' September  \0,\m9. 

"  I,  C.  H.  Southard,  of  Baldwins,  Queens  county,  N.  Y., 
agree  to  sell  to  John  J.  Curley  and  J.  M.  Brosnan,  of  Rock- 
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away  Beach,  L.  I.,  said  county  and  state,  all  (here  follows  a 
description  of  the  property  in  question),  for  ihe  sum  of  thirty- 
one  thousand  dollars,  to  be  paid  at  30  or  60  days  from  date  of 
this  agreement;  and  I  hereby  acknowledge  the  receipt  of 
check  of  one  hundred  dollars  from  John  J.  Curley  and  J.  M. 
Brosnan,  Both  of  Rockaway  Beach,  N.  Y. 

"C.  H.  SOUTHARD. 

**  Signed  and  delivered  in  the  presence  of 
"  J.  M.  Brosnan  and 
"  John  Curley." 

The  property  described  in  the  agreement  was  a  portion  of 
the  Mammoth  Hotel  at  Rockaway  Beach. 

The  answer  averred  the  purchase  of  the  building  by  the 
plaintiff  of  the  owners  of  the  land  on  which  the  building  was 
located ;  the  securing  of  an  option  by  the  defendants  to  pur- 
chase the  premises  from  the  owners  within  a  given  period ; 
their  desire  to  secure  an  option  for  the  purchase  of  so  much 
of  the  hotel  buildings  as  remained  standing,  and  that  the  agree- 
ment which  they  in  fact  made  with  the  plaintiff  was  to  pay 
him  $100  for  an  option  to  purchase  the  building  within  30  or 
€0  days  for  the  sum  of  $31,000,  but  the  defendant  Brosnan,  in 
the  haste  of  drafting  the  memorandum  of  agreement,  omitted 
to  insert  that  the  sale  was  optional  Mdth  the  defendants. 

The  answer  demanded,  among  other  relief,  that  the  writing 
be  so  reformed  as  to  express  the  true  meaning  of  the  parties. 

Xo  exceptions  were  taken  to  the  admission  of  testimony. 

But  an  exception  was  taken  to  the  refusal  of  the  court  to 
direct  a  verdict  in  favor  of  the  plaintiff,  at  the  close  of  th^ 
case,  and  tiie  appellant  urges  that  an  error  is  thus  presented. 

We  do  not  so  regard  it.  The  issue  presented  by  the  plead- 
ings pennitted  the  introduction  of  testimony  tending  to  show 
that  the  writing  relied  on  by  the  plaintiff  did  not  state  the 
agreement  w^hich  the  parties  made. 

On  the  trial  evidence  tending  to  establish  the  allegations  of 
the  answer  in  such  respect  was,  without  objection,  introduced 
and  without  stopping  to  recite  it,  it  is  sufficient  to  say  that  it 
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would  support  a  decree  so  reforming  the  writing  as  to  provide 
that  the  $100  was  paid  for  the  right  to  purchase  the  property 
described  within  the  period  provided,  and  for  the  sum  named. 

The  denial  of  plaintiff's  motion  to  direct  a  verdict,  there- 
fore, was  not  error. 

No  exception  was  taken  to  the  charge  of  the  court,  but  the 
plaintiff  requested  the  court  to  charge  "  tliat  the  burden  of 
proof  is  on  the  defendants  to  satisfy  the  jury  beyond  a  reason- 
able doubt  that  there  was  a  mutual  mistake  in  the  case,"  and 
the  exception  taken  to  the  refusal  of  the  court  to  charge  as 
requested  is  now  assigned  for  error. 

It  is  a  rule  of  the  criminal  law  that  the  guilt  of  the  accused 
must  be  fully  proved ;  that  neither  a  preponderance  of  evi- 
dence, nor  any  weight  of  preponderant  evidence  is  sufficient 
for  the  purpose,  unless  it  generate  full  belief  of  the  fact,  to 
the  exclusion  of  all  reasonable  doubt. 

A  degree  of  conviction,  it  is  said,  which  ought  only  to  be 
produced  when  the  facts  proved  comcide  with  and  are  legally 
sufficient  to  establish  the  truth  of  the  hypothesis  assumed, 
namely,  the  guilt  of  the  party  accused,  and  are  inconsistent 
with  any  other  hypothesis. 

But  a  distinction  has  always  been  recognized  and  maintained 
between  criminal  and  civil  cases,  in  respect  to  the  degree  or 
quantity  of  evidence  necessary  to  support  a  judgment.  In  the 
latter  class  of  actions  the  law  being  satisfied  with  a  finding  in 
accordance  with  the  preponderance  of,  or  weight  of  prepon- 
derating evidence. 

The  difference  in  tlie  form  of  oath  administered  to  jurors  in 
civil  cases  and  criminal  actions,  is  in  accordance  with  this  fun- 
damental distinction. 

But  it  is  urged  that  in  an  action  brought  to  reform  a  written 
contract,  on  the  ground  that  owing  to  a  mistake  it  fails  to 
express  the  agreement  which  the  parties  to  it  actually  made, 
the  courts  have  at  last  adopted  the  rule  of  criminal  actions 
that  the  evidence  n^ust  be  such  as  to  establish  the  mistake 
beyond  a  reasonable  doubt.  That  such  was  not  always  the 
rule  is  conceded,  but  it  is  claimed  that  the  later  adjudications 
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hare  settted  the  rule  in  accordance  with  the  appellant's 
contention. 

In  Story's  Eq.  Juris.  (Vol.  1,  §  157),  the  doctrine  is  stated 
as  follows :  "  Relief  will  be  granted  in  cases  of  written  instru- 
ments only  when  there  is  a  plain  mistake,  clearly  made  out  by 
satisfactory  proofs.  It  is  true  that  this,  in  one  sense,  leaves 
the  rule  somewhat  loose,  as  every  court  is  still  left  free  to  say 
what  is  a  plain  mistake,  and  what  are  proper  and  satisfactory 
proofs.^  But  this  is  an  infirmity  incident  to  the  very  adminis- 
tration of  justice,  for  in  many  cases  judges  will  differ  as  to  the 
result  and  weight  of  evidence,  and  consequently  they  may 
make  different  decisions  upon  the  same  evidence.  But  the 
qualification  is  most  material,  since  it  cannot  fail  to  operate  as 
a  weighty  caution  upon  the  minds  of  all  judges,  and  it  forbids 
relief  whenever  the  evidence  is  loose,  equivocal  or  contra- 
dictory, or  it  is  in  its  texture  open  to  doubt  or  to  opposing 
presumptions." 

The  rule  declared  by  Story  was  in  accordance  with  the 
adjudications  at  the  time  of  his  writing  and  in  accordance, 
doubtless,  with  the  general  understandmg  of  the  profession  at 
the  present  time. 

Judge  Redfield,  in  his  revision,  has  added  to  section  157 
(Story's  Eq.  Juris.  11th  ed.),  the  following :  "  The  proof  must 
be  such  as  will  strike  all  minds  alike  as  being  unquestionable 
and  free  from  reasonable  doubt.  The  distinction  here 
attempted  to  be  defined,  in  regard  to  the  measure  of  proof,  is 
much  the  same  which  exists  between  civil  and  criminal  cases." 

Mr.  Pomeroy,  in  his  work  on  Eq.  Juris.  (Vol.  2,  §  859), 
reaches  the  same  conclusion.  He  says  "the  authorities  all 
require  that  the  parol  evidence  of  the  mistake  and  of  the 
alleged  modification  must  he  most  clear  and  convincing,  in 
the  language  of  some  judges,  the  strongest  possible,  or  else 
the  mistake  must  be  admitted  by  the  opposite  party  ;  the 
resalting  proof  ttiust  be  established  beyond  a  reasonable 
doubt." 

We  have  examined  all  of  the  authorities  cited  by  Judge 
Kedfield  and  Mr.  Pomeroy  in  support  of  tlie  rule  which  they 
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have  attempted  to  deduce  from  tliem  as  well  as  those  cited  by 
the  appellant. 

It  would  hardly  be  proper  in  this  connection  to  attempt  a 
review  of  them  all,  but  we  have  selected  from  different  juris- 
dictions a  number  of  cases  which  are  fairly  representative,  as 
to  the  expressions  made  use  of  by  the  courts,  touching  the 
degree  or  quantity  of  proof  essential  to  support  a  decree 
reforming  a  written  instrument  on  the  ground  of  mistake. 

It  should  be  observed  in  passing,  however,  that  in  none  of 
the  cases  was  the  court  called  upon  to  determine  whether  the 
trial  court  observed  the  proper  rule  in  passmg  on  the  evidence, 
or  whether,  as  here,  it  had  correctly  or  not  instructed  the  jury 
in  that  regard.  What  rule  should  guide  the  trial  court  was 
not,  therefore,  necessarily  discussed  by  counsel,  and  we  have 
failed  to  find  any  evidence  of  a  discussion  by  any  of  them  of 
the  question  whetlier  the  rule  in  criminal  actions  touching  the 
degree  and  quantity  of  proof  necessary  to  support  a  judgment 
of  conviction  is  applicable  to  cases  of  this  character. 

It  should  also  be  remarked  that  the  expressions  in  the 
several  opinions  relied  on  as  establishing  the  rule  contended 
for,  were  generally,  if  not  universally,  made  in  connection 
with  such  a  discussion  of  the  evidence  as  induced  an  affirm- 
ance or  reversal  of  the  judgments  under  review. 

Lord  Hardwick,  in  Henikle  v.  Royal  Exchange  Assior.  Co. 
(1  Vesey,  Sr.,  317),  said :  "  There  ought  to  be  the  strongest 
proof  possible." 

In  U,  S.  V.  Munroe  (5  Mason,  572),  the  court  said :  "  The 
evidence  must  be  clear,  unequivocal  and  decisive,  not  evidence 
which  hangs  equal  or  nearly  equUibrior 

In  Andrews  v.  Essex  Fire  cfe  M,  I,  Co,  (3  Mason,  6),  by 
Story,  J. :  "  But  a  court  of  equity  ought  .to  be  extremely 
cautious  in  the  exercise  of  such  an  authority,  seeing  that  it 
trenches  upon  one  of  the  most  salutary  rules  of  evidence,  that 
parol  evidence  ought  not  to  be  admitted  to  vary  a  written 
instrument.  It  ought,  therefore,  in  all  cases,  to  withhold  its 
aid  where  the  mistake  is  not  made  out  by  the  clearest  evidence 
according  to  the  understanding  of  both  parties,  and  upon  testi- 
mony entirely  exact  and  satisfactory." 
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In  OiUeepie  v.  Moon  (2  Johnfi.  Chan.  585),  Chancellor 
Kent  remarks :  "  Does  it  satisfy  the  mind  of  the  court  ? " 

Fry  on  Spec.  Perf.  (2  Am.  ed.) :  "  The  proof  must  be  clear, 
irrefragable  and  the  strongest  possible." 

Bold  V.  Hutchinson  (5  De  Gex,  M.  &  G.  558) :  "  If  it  is 
perfectly  palpable  that  there  has  been  a  mistake,  the  court 
will  correct  it.  The  question  before  me  is  whether  I  am  satis- 
fied that  a  settlement  has  been  made  in  error." 

Coale  V.  Merryman  (35  Md.  382) :  "  The  evidence  must  be 
such  as  to  satisfy  the  mind  of  the  court." 

Lym4hn  v.  Litde  (15  Vt.  576) :  "  Equity  will  not  correct  a 
mistake  in  a  written  instrument  except  on  clear  and  undoubted 
testimony." 

Miner  v.  He8s  (47  111.  170) :  "  It  must  leave  little,  if  any, 
doubt." 

Stockbridge  Iran  Co.  v.  Hudson  Iron  Co.  (102  Mass.  45) : 
**The  proof  that  both  parties  intended  to  have  the  precise 
agreement  set  forth  inserted  in  the  deed,  and  omitted  to  do  so 
by  mistake,  must  be  made  beyond  a  reasonable  doubt."  In 
laying  down  this  rule,  the  court  did  not  refer  to  other" 
adjudications. 

Sawyer  v.  Hovey  (3  Allen,  331) :  "  The  mistake  must  be 
made  out  according  to  the  understanding  of  both  parties  by 
proof  tliat  is  entirely  exact  and  satisfactory." 

White  V.  WiUiams  (48  Barb.  222) :  "  The  relief  will  not  be 
granted,  except  when  the  mistake  is  very  plain  and  operates 
contrary  to  the  intention  of  the  parties." 

Tufts  V.  Lamed  (27  la.  330) :  "  The  evidence  of  mistake 
must  be  such  as  will  strike  all  minds  alike  as  being  unquestion- 
able and  free  from  reasonable  doubt." 

Kevins  V.  Dunlap  (33  N.  Y.  676) :  "  To  entitle  a  party  to 
the  decree  of  a  court  of  equity,  reforming  a  written  instrument, 
he  must  show,  first,  a  plain  mistake,  clearly  made  out  by  satis- 
factory proofs." 

Mead  v.  Westchester  F.  L  Co.  (64  N.  Y.  433) :  "  The  proof 
upon  this  point  should  be  so  clear  and  convincing  as  to  leave 
no  room  for  doubt." 
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Ford  V.  Jm/ce  (78  N.  Y.  618),  "  The  mistake  should  be 
proved  as  much  to  the  satisfaction  of  the  court  as  if  admitted." 

KewUm  V.  Ilolley  (6  Wis.  564:-578),  "  The  mistake  must  be 
made  out  in  a  most  clear  and  decisive  manner,  and  to  the 
entire  satisfaction  of  the  court." 

Linn  V.  Bar1k/>y  (7  Ind.  69),  the  mistake  "  must  be  estab- 
lished beyond  a  reasonable  controversy." 

HiU  v.  THU  (10  Wkly.  Dig.  239),  "The  proof  of  the  mis^ 
tiike  should  be  clear  and  positive ;  it  should  not  leave  a  reason- 
able doubt." 

Boardman  v.  Davidson  (7  Abb.  Pr.  [N.  S.]  439),  the  mis- 
take "  must  be  shown  by  clear  and  entirely  satisfactory  proof, 
and  the  relief  will  not  be  granted  when  the  evidence  is  loose, 
equivocal  or  contradictory,  or  is  in  its  texture  open  to  doubt 
or  to  opposing  presumption." 

Li  Devereux  v.  Sun  Fire  Office  (51  Hun,  147),  the  evidence 
of  mistake  "  should  be  clear  and  convnnciug,  and  such  as  to 
leave  no  reasonable  doubt  as  to  the  existence  of  the  mistake 
alleged." 

Utile  V.  WeUier  (16  N  Y.  S.  R  107),  "The  evidence 
should  be  strong  and  conclusive,  and  in  some  cases  it  has  been 
held,  should  be  beyond  all  reasonable  doubt.  But  perhaps  this 
expression  is  too  strong.  There  must  l)e  at  least  very  conclu- 
sive  evidence  tliat  by  mistake  the  contract  does  not  represent 
the  intention  of  the  parties." 

Simmons  OreeTc  Coal  Co,  v.  Doran  (142  U.  S.  417-435), 
"  But  to  justify  such  reformation  the  evidence  must  be  suffi- 
ciently cogent  to  thoroughly  satisfy  the  mind  of  the  court." 

The  quotations  made  indicate  a  universal  agreement  that  a 
<*x)ntract  shall  not  be  refonned  on  loose,  contradictory  and 
unsatisfactory  evidence ;  a  settled  determination  that  when  a 
mistake  is  alleged,  it  must  be  clearly  established  by  satisfactory 
proofs,  or  the  contract  will  stand  as  made.  But,  in  giving 
expression  to  the  necessity  of  observing  such  catition,  some 
judges  have  employed  conservative  language,  others  extreme. 
A  difference  doubtless  due  to  the  fact  that  the  question  before 
the  court  for  discussion  in  the  different  cases,  was  not  what  is 
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the  abfitract  rule  as  to  the  degree  or  quality  of  the  evidence 
required,  but  rather  whether  the  particular  evidence  under 
coDjsideration  justifies  a  reformation.  While  in  a  few  instances 
apparently  unconsidered  expressions  may  be  found  to  the  effect 
that  the  mistake  must  be  established  beyond  a  reasonable 
doubt,  so  may  a  variety  of  other  expressions  differing  in  form, 
but  equally  well  supported,  lie  found,  such  as :  "It  must  be 
proved  as  much  to  the  satisfaction  of  the  court  as  if  admit- 
ted; "  "  the  proof  must  bo  clear,  irrefragable,  and  the  strongest 
possible ; "  or  "  there  must  be  a  plain  mistake  established  by  sat- 
isfactory proofs."  A  situation  which  suggests  that  we  heed  the 
caution  of  Folgeb,  J.,  in  Taylor  v.  Mayor ^  etc.  (82  N.  Y.  17) : 
"  It  is  not  always  well  to  take  particular  phrases  and  sentences 
from  an  opinion  and  read  them  as  giving  the  core  of  the  judg- 
ment." The  same  thought  was  expressed  in  Hastings  NaU 
Bank  v.  Hibbard  (48  Michigan,  457) :  "  It  must  always  be 
remembered  that  general  language  in  legal  discussions  is  to  be 
construed  with  its  surroundings,  and  cannot  be  dealt  with  in 
the  abstract." 

Chief  Justice  Marshall  in  CoJtens  v.  Virginia  (6  Wheaton, 
120-179),  not  only  called  attention  to  the  care  which  should  be 
observed  in  asserting  that  general  expressions  used  in  an  opinion 
must  be  accepted  as  law,  but  most  admirably  stated  the  reason 
for  it.  He  said :  "  It  is  a  maxim  not  to  be  disregarded,  that 
general  expressions  in  every  opinion  are  to  be  taken  in  con- 
nection with  the  case  in  which  these  expressions  are  used.  If 
they  go  beyond  the  case  they  may  be  respected,  but  ought  not 
to  control  the  judgment  in  a  subsequent  suit,  when  the  very 
point  is  presented  for  decision.  The  reason  of  this  maxim  is 
obvious.  The  question  actually  before  the  court  is  investigated 
with  care,  and  considered  in  its  full  extent  Other  principles 
which  may  serve  to  illustrate  it  are  considered  in  their  relation 
to  the  case  decided,  but  their  possible  bearing  on  all  other  cases 
is  seldom  completely  investigated." 

Bearing  in  mind  these  admonitions  as  we  examine  the 
opinions  alluded  to,  we  reach  the  conclusion  that  they  do  not 
require  us  to  declare  that  this  strong  rule  of  criminal  proced- 
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ure  has  become  a  part  of  the  practice  in  civil  actions.  Cer- 
tainly, this  need  not  be  done  in  view  of  the  many  authorities 
which  both  before  and  since  Judge  Story  penned  the  rule  that 
"  relief  will  be  granted  in  cases  of  written  instruments  only 
when  there  is  a  plain  mistake  clearly  made  out  by  satisfactory 
proofs,"  have  asserted  the  same  doctrine  in  terms  or  in 
substance. 

We  think  the  refusal  to  charge  as  requested  was  not  error. 

The  judgment  should  be  affirmed. 

All  concur,  except  Pollett,  Ch.  J.,  dissenting. 

Judgment  affirmed. 
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Chakles  Bennee,  Bespondent,  v.  The  Atlantic  Dbedoino 

Company,  Appellant. 

The  power  to  improve  rivers  and  arms  of  the  sea  forming  the  highways 
of  commerce  is  vested  in  the  United  States  government,  and  where  con- 
gre^  by  statute  pwvides  for  the  exercise  of  such  power  in  a  manner 
sufficient  and  complete  according  to  that  government's  judicial  test,  it 
is  complete  under  that  of  this  state. 

Where  a  contractor  doing,  in  appropriate  and  proper  manner,  public  work 
required  by  a  contract  with  said  government,  which  it  is  authorized  to 
make,  and  exercising  due  care  in  the  prosecution  thereof,  injures  private 
property,  he  is  not  liable  therefor. 

Defendant,  while  engaged  under  contract  with  the  United  States  govern-  • 
ment,  in  the  work  of  removing  rock,  which  was  an  obstruction  to  naviga-' 
tion  in  New  York  harbor,  in  blasting,  injured  plaintiff's  house;  this  was 
3,000  feet  distant  from  the  place  of  the  explosions,  and  the  injuries  were 
caused  not  by  the  casting  of  any  material  upon  the  premises  but  simply 
bv  the  vibration  of  the  earth  or  air  or  both.  In  an  action  to  recover 
damages,  heldy  that  in  the  absence  of  any  proof  of  negligence  in  the 
manner  of  doing  the  work,  defendant  was  not  liMble;  and  that  a  charge 
to  the  jury  that  if  the  explosions  injured  plaintiff's  house,  defendant 
was  liable  without  regard  to  the  question  of  negligence,  was  error. 

Defendant  while  proceeding  to  give  evidence  showing  that  the  contract 
was  authorized  by  the  federal  government  was  interrupted  by  the  court 
with  the  suggestion  that  the  authority  could  not  be  disputed  and,  there- 
upon, he  desisted  from  giving  further  evidence.  Held,  that  plain- 
tiff could  not  present  the  question  as  to  such  authorization  upon 
appeal. 
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Eit^  V.  G(}h^>es  Co,  (2  N.  Y.  159);  Tremain  v.  Sams  (Id.  168);  8t.  Pder  ▼. 

DenUon  (58  id.  418);  C^meU  v.  iV:  JT.,  iV:  K  d  K  E,  R  Go.  (103  Id. 

10),  disdiiguished. 
Benner  v.  ^fian^ic  Dredging  Co.  (58  Hun,  859),  reversed. 

(Argued  May  4,  1892;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  8,  1890,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  caused  to  a 
house  belonging  to  the  plaintiff  at  Astoria,  N.  Y.,  by  blasting 
done  by  the  defendant  in  the  waters  of  Hell  Gate  between 
January  5,  1887,  and  April  12,  1888.  The  complaint  alleged 
that  the  defendant  did  "  wrongfully  and  unlawfully  so  discharge 
such  blasts  *  *  *  as  to  shake,  jar,  damage  and  injure 
this  plaintiff's  said  dwelling-house  *  *  *  and  to  create  a 
nuisance  and  did  so  maintain  such  nuisance  and  so  negligently 
and  carelessly  blast  such  rock  *  *  *  that  plaintiff's  said 
dwelling  was  solely  thereby  shaken  and  injured,"  etc. 

The  defendant  pleaded,  among  other  defenses,  that  such 
blasting  "  was  done  and  performed  under  and  by  virtue  of  the 
authority  of  the  United  States  and  under  the  direction  of  the 
officer  of  the  Engineer  Corps  of  the  United  States  Army  in 
charge  of  said  work ;  that  such  operations  were  a  public 
necessity  and  requirement  and  were  duly  performed  in  a  law- 
ful and  careful  manner  and  without  any  default,  negligence  or 
carelessness  upon  the  part  of  the  defendant." 

Evidence  was  given  upon  the  trial  tending  to  show  that  the 
plaintiff's  house,  which  had  been  previously  injured  by  explo- 
aons,  was  placed  in  good  repair  in  November,  1886,  and  that 
afterwards,  through  the  blasting  operations  of  the  defendant, 
the  foundations,  walls  and  ceilings  were  cracked  and  injured 
as  alleged  in  the  complaint. 

The  blasting  was  done  by  defendant  under  a  contract  dated 
jS'ovember  16,  1886,  between  "  Lieut.-Col.  Walter  McFarland, 
Corps  of  Engineers  U.  8.  Army  of  the  first  part  and  the 
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Atlantic  Dredging  Co.  *  *  *  of  the  second  part."  It 
witnessed  that  "the  said  Lieut.-Ool.  Walter  McFarland  for 
and  in  behalf  of  the  United  States  of  America  and  the  said 
Atlantic  I)redging  Co."  had  mutually  agreed,  etc. 

The  subject  of  the  contract  was  the  removal  of  50,000  tons 
of  broken  rock  from  Middle  Reef,  or  Flood  Rock,  Hell  Gkte, 
New  York,  at  a  certain  price  per  ton,  subject  to  inspection 
"  by  an  inspector  appointed  on  the  part  of  the  government." 
The  specifications  provide  that  "  the  contractor  will  do  such 
surface  blasting  as  may  be  necessary  at  his  own  expense." 
The  contract  was  signed  "  Walter  McFarland,  Lient.-Col.  of 
Engineers  (L.  S.) "  and  by  the  defendant  through  its  president 
and  was  "  approved  Nov.  29,  1886,  by  H.  Droam,  Brig.  Gren., 
Chief  of  Engineers."      Other  facts  are  stated  in  the  opinion. 

iT.  C.  Modk  for  appellant. 

EdAJoard  (7.  Perkins  for  respondent. 

Landon,  J.  The  plaintiff  contends  that  the  defendant  did 
not  prove  that  it  was  authorized  by  the  United  States  to  blast 
the  rocks  in  Hell  Gate. 

The  defendant  had  read  in  evidence  without  objection  the 
contract  under  which  it  prosecuted  the  work  of  removing 
60,000  tons  of  broken  rock  from  Ilell  Gate.  Tliis  contract 
was  made  by  Lieut.-Col.  Walter  McFarland,  Corps  of  Engineers 
U.  S.  Army,  as  party  of  the  first  part,  and  recited  that  he 
made  it  "  for  and  in  behalf  of  the  TJ.  S.  of  America,  *  *  * 
subject  to  the  approval  of  the  Chief  of  Engineers,  U.  S.  A.," 
and  was  approved  by  that  officer.  The  plaintiff  also  read  a 
stipulation  of  the  defendant's  attorney  that  plaintiff  might 
read  in  evidence  the  whole  or  part  of  the  records  of  the  war 
department  concerning  the  contract  by  the  defendant  to  do  the 
work  in  the  Hell  Gate  improvement,  and  the  work  done  by  the 
defendant  under  the  contract.  The  plaintiff  did  prove  by 
Lieutenant  Derby,  an  officer  in  the  U.  S.  government  employ, 
that  he  was  superintendent  of  the  improvement,  and  as  such 
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kept  a  record  oi  the  progress  of  the  work.  Plaintiff  read 
bom  this  record  under  the  stipulation  matters  relating  to  the 
erplosions.  Plaintiff  also  read  in  evidence  a  letter  of  Lieu- 
tenant Derby  to  the  defendant  respecting  the  explosions.  The 
plaintiff  thus  attempted  to  convict  the  defendant  of  improp- 
erly conducting  the  explosions,  by  the  records  of  the  war 
department.  The  effort  does  not  appear  to  have  been  success- 
ful. While  the  defendant  had  possession  of  the  case,  its 
counsel  was  proceeding  to  give  further  evidence  of  the  fact 
that  its  contract  was  with  the  U.  S.  when  the  trial  court  inter- 
rupted him,  and  a  colloquy  ensued  between  the  court  and 
defendant's  counsel,  in  which  the  court  said :  "  There  is 
nobody  who  says  it  (the  contract)  was  not  authorized."  *  *  * 
**  These  plaintiffs  cannot  question  your  right  to  be  there, 
because  you  proved  the  contract  which  took  you  there." 
*  *  *  "  Col.  McFarland  was  in  the  habit  of  making  con- 
tracts for  the  government.  I  presume  the  government  recog- 
nized the  contracts  and  paid  under  them."  Defendant's 
counsel  thereupon  desisted  from  presenting  further  evidence 
respecting  the  proper  authorization  by  the  IT.  S.  There  is  no 
suggestion  in  the  record  that  the  plaintiff  did  not  acquiesce  in 
the  views  presented  by  the  court.  The  court  in  charging  the 
jury,  after  stating  that  large  masses  of  broken  rock  were  left  in 
the  bottom  of  East  river  as  the  result  of  a  great  explosion  con- 
ducted by  the  U.  S.  government  in  1885,  and  that  the  rocks  were 
dangerous  to  navigation,  added  :  "  The  Atlantic  Dredging  Co. 
entered  into  a  contract  with  the  general  government  for  the 
destruction  and  removal  of  these  fragments.  *  *  *  Under 
that  contract  they  went  upon  the  East  river  and  commenced 
the  destruction  of  these  fragments  which  were  scattered  about 
the  bottom  of  the  river.  The  defendants  were  thus  justified 
in  going  there." 

Upon  these  facts  this  court  cannot  entertain  the  suggestion 
that  the  defendant  must  fail  because  it  did  not  show  that  in 
removing  these  masses  of  rock  it  was  acting  under  the  authority 
of  the  U.  S.  Evidence  had  already  been  given  tending  to 
prove  that  it  acted  under  such  authority.     The  stipulation  and 
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evidence  adduced  by  the  plaintiff  implied  that  the  fact  was  so* 
The  defendant  was  giving  further  evidence  to  the  same  end, 
and  practically  was  not  allowed  to  give  any  more ;  the  ques- 
tion was  put  to  rest  by  the  statement  of  the  court  to  the  effect 
that  further  proof  was  unnecessary.  The  defendant  had  the 
right  to  rely  upon  tlie  direction  given  by  the  court.  {Flora^ 
V.  Carhean^  38  N.  Y.  111.)  True,  the  record  does  not  present 
the  plaintiff's  exceptions.  Why  not  ?  Because  no  exception, 
taken  by  the  plaintiff  can  aid  him.  He  must  defend  his  judg- 
ment against  the  attack  of  the  defendant.  The  defendant  can 
say,  my  authority  from  the  U.  S.  was  conceded,  but  I  wa& 
beaten  because  the  court  held  that  that  could  not  aid  me.  The 
plaintiff  is  not  banned,  for  if  a  new  trial  should  be  granted, 
the  plaintiff  can  contest  the  question  of  authority.  If  a  new 
trial  should  be  refused  because  the  authority  was  not  sufficiently 
shown,  the  defendant  will  be  beaten  because  denied  a  day  in 
court  upon  the  question  of  authority. 

That  the  defendant's  contract  was  with  the  U.  S.  cannot  be 
questioned  upon  this  appeal.  But  it  is  said  the  authority  of 
the  U.  S.  to  make  the  contract  nmst  be  shown.  We  know  that 
congress  has  exclusive  power  to  regulate  commerce,  both  foreign 
and  interstate,  and  that  the  improvement  of  rivers  and  arms  of 
the  sea  forming  the  highways  of  such  commerce  is  vested  in 
the  U.  S.  ( Wisconsin  v.  Duluih^  96  U.  S.  379.)  Various 
acts  of  congress  —  of  which  we  take  judicial  notice,  since  they 
are  the  supreme  law  of  the  land  —  appropriated  moneys  for 
the  improvement  of  Hell  Gate  and  authorized  it.  (22  U.  S. 
Stat.  58,  191 ;  23  id.  133,  138  ;  21  id.  310,  318.)  Other  stat- 
utes bear  upon  the  subject.  The  U.  S.  is  a  sovereign  nation 
with  full  power  over  the  subject-matter,  and  may  by  statute 
provide  for  the  exercise  of  that  power  in  such  legislative 
meagemess  of  form  as  suits  itself.  If  its  attempted  exercise  of 
power  is  complete  according  to  its  own  judicial  test,  it  is  com- 
plete under  ours.  The  case  last  cited  is  an  exposition  of  the 
power  of  the  U.  S.  under  similar  statutes,  and  we  repose  upon 
its  authority. 

It  must  be  held  that  the  U.  S.  was  competently  authorized 
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to  make  the  contract,  and  in  making  it  kept  within  its  powers 
both  as  to  the  snbject-matter  of  the  contract  and  the  manner 
in  which  it  engaged  and  aathorized  the  defendant  to  per- 
form it. 

Tlie  learned  trial  court  charged  the  jury  that  if  the  explo- 
sions conducted  by  the  defendant  injured  the  plaintiff's  house 
the  defendant  was  liable,  irrespective  of  the  question  of  defend- 
ant's negligence ;  that  the  question  of  negligence  was  not  in 
the  case ;  that  if  the  business  could  not  be  conducted  without 
producing  such  injury  it  must  cease.  We  think  this  was  erro- 
neoue.  It  is  entirely  clear  that  the  defendant  had  all  the 
authority  of  the  U.  S.  to  use  all  the  means  contemplated  by 
the  contract  for  the  removal  of  these  rocks,  provided  always 
that  he  used  them  carefully ;  care  being  a  proper  regard  both 
to  the  efficient  prosecution  of  the  work  and  the  rights  of  third 
persons;  the  absence  of  such  care  being  negligence. 

The  instruction  of  the  trial  judge  eliminates  negligence  and 
assumes  proper  care.  Thus  the  defendant  had  the  authority 
of  the  TJ.  S.  to  do  the  work  carefully,  and  did  it  within  such 
authority. 

It  being  lawful  for  the  sovereign  to  exercise  its  lawful 
power,  it  must  follow  that  whatever  results  from  its  proper 
exercise  is  not  unlawful,  and  if  any  injury,  direct  or  conse- 
quential, results  to  the  individual,  he  is  remediless,  except  so 
far  as  the  sovereign  gives  him  a  remedy. 

The  government  has  provided  for  such  direct  injuries  as 
amount  to  a  taking  of  private  property  for  public  use,  by  the 
constitutional  provision  that  it  must  not  be  done  without  full 
compensation.  If  the  present  were  such  a  case  it  would  seem 
that  the  plaintiflE's  remedy  would  be  to  make  the  proper  applica- 
tion to  the  government.  The  defendant  having  done  no  more 
than  it  was  fully  authorized  to  do,  and  which  its  duty  to  the' 
government  under  the  contract  required  it  to  do,  would  be 
blameless,  and  the  government  liable  because  of  its  constitu- 
tional obligation. 

But  this  is  not  a  case  of  taking  private  property,  or  of  direct, 
but  is  of  consequential  injury.     The  plaintiffs  house  was  3,000 
SioKELs— Vol.  LXXXIX.        21 
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feet  distant  from  the  place  of  the  explosions.  The  injuries  to 
it  were  caused  by  the  shaking  of  the  earth  or  pulsations  of  the 
air,  or  both,  resulting  from  the  explosion.  There  was  no 
physical  invasion  of  the  plaintiffs  premises  by  casting  stones 
or  earth  or  other  substances  upon  them,  as  in  ITai/  v.  Cohoes  Co. 
(2  N.  Y.  159) ;  Tretnain  v.  Cohoes  Co.  (Id.  163) ;  St  Peter  v. 
Denison  (58  id.  416),  and  hence,  no  going  outside  of  the 
authority  actually  conferred  and  conferrable  as  in  those  cases. 
Nor  was  the  work  here  prosecuted  for  the  benefit  of  private 
ownership  aided  by  the  public  grant  of  the  privilege,  as  in 
Cog^eU  v.  JST.  T.",  JST.  U.  <&  H,  R,  R,  Co,  (103  N.  Y.  10), 
and  hence,  the  rules  applicable  to  public  grants  of  privileges 
to  private  parties  or  corporations  have  no  force.  This  work 
was  done  under  the  govermnent  for  the  government,  and  in 
no  sense  to  the  detriment  of  public  rights  or  to  the  advantage 
of  the  defendant's  private  ownership.  The  principles  assumed 
in  the  case  last  cited  amply  support  the  defendant's  position. 

One  cannot  confine  the  vibration  of  the  earth  or  air  within 
inclosed  lunits,  and  hence  it  must  follow  that  if  in  any  given 
case  they  a.re  rightfully  caused,  their  extension  to  their  ultimate 
and  natural  limits  cannot  be  unlawful,  and  the  consequential 
injury,  if  any,  must  be, remediless. 

The  defendant  had  the  authority  of  the  government  and 
kept  within  it,  and,  therefore,  is  not  liable.  {Raddiff  v. 
Mayor,  etc.,  4  N,  Y.  195 ;  Bellinger  v.  N,  Y.  C.  R.  R.  Co.,, 
23  id.  42 ;  JUarvm  v.  Brewster  Iron  Co.,  55  id.  538 ;  TJline 
V.  N.  Y.  C.  d&  E.  R.  R.  R.  Co.,  101  id.  98 ;  Atwater  v.  Vil- 
Idge  of  Canandaigua,  124  id.  602 ;  Transportation  Co.  v. 
Chicago,  99  U.  S.  635 ;  Wood  on  Nuisance,  §  752,  quoted 
with  approval  in  Seifert  v.  City  of  Brooldyn,  101  N.  Y.  145.) 

Criticism  with  respect  to  the  extent  to  wliicli  private  and 
Municipal  corporations  have  been  permitted  to  expand  the 
authority  given  them  by  the  government  to  justify  their  inva- 
sion of  private  rights  {Coggswell  v.  N.  Y.,  iT,  II.  cfe  H.  R.  R. 
Co.,  supra),  may  be  pertinent  when  such  parties  attempt  the 
expansion  for  such  purposes,  but  it  can  have  no  pertinency  to 
a  case   where  the  government  itself  seeks,  by  appropriate 
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means  plainly  adapted  to  the  end,  to  accomplish  for  the  public 
benefit  any  of  the  objects  confided  to  its  jurisdiction.  {JiTCuIr 
loch  V.  Maryland,  4  Wheat.  316-421.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Vann,  J.,  dissenting. 

Judgment  reversed. 


The  City  of  Buffalo,  Appellant,  v,  George  H.  Chadeayne, 

Bespondent. 

In  an  action  to  recover  a  penalty  for  an  alleged  violation  of  an  ordinance 
of  plaintifTs  common  council,  prohibiting  the  erection,  without  permis- 
sion of  that  body,  of  a  wooden  building  within  the  fire  limits  prescribed, 
as  provided  by  the  city  charter  (Tit.  8,  §  8,  sub.  4,  chap.  519,  Laws  of 
1870),  it  appeared  that  said  common  council  having,  by  resolution, 
given  defendant  permission  to  erect  wooden  buildings  upon  land  owned 
by  him  within  the  fire  limits,  he  entered  into  contracts  therefor  and 
began  the  work.  Thereafter  the  common  council  passed  a  resolution 
which  stated  that  the  former  resolution  was  rescinded  upon  filing  a 
good  and  sufficient  bond  to  save  the  city  harmless  from  any  liability 
for  damages.  Defendant  continued  the  work.  Held,  that  when 
defendant  entered  upon  the  construction  of  the  buildings  pursuant  to 
the  permit  he  acquired  a  vested  right  therein  of  which  the  common 
council  had  no  power  to  deprive  him;  and  so,  that  the  action  was  not 
maintainable. 

A  bond  was  executed  which  was  approved  by  the  mayor  and  filed  with 
the  comptroller.  Held,  that  the  common  council  reserved  to  itself  the 
right  to  determine  whether  the  bond  required  to  be  given  by  the  rescind- 
ing resolution  was  sufficient,  and  until  a  bond  was  approved  by  it  the 
resolution  was  not  operative;  and  so,  conceding  that  it  had  power  to 
rescind  the  permit,  it  remained  in  full  force. 

(Submitted  May  5,  1892;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
November  19,  1889,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court  upon  an 
appeal  from  the  Municipal  Court  of  that  city,  in  which  a  new 
trial  was  demanded. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Philip  A.  Laing  and  George  M.  Browne  for  appellant. 

Giles  E,  StiHweU  for  respondent. 

Haight,  J.  This  action  was  brought  to  recover  a  penalty 
for  an  alleged  violation  of  an  ordinance  pertaining  to  the  erec- 
tion of  wooden  buildings  within  the  prescribed  tire  limits  of 
the  city  of  Buffalo. 

On  the  11th  day  of  July,  1887,  the  common  council  of  the 
city  passed  a  resolution  granting  permission  to  the  defendant 
to  erect  seven  frame  wooden  houpes  upon  premises  owned  by 
him  and  specifically  described.  This  resolution  was  duly 
approved  by  the  mayor,  and  thereupon  the  defendant  entered 
into  a  contract  for  the  materials  with  which  to  make  such 
structures.  He  made  excavations  for  the  cellars  and  laid  a 
portion  of  the  walls  prior  to  the  first  day  of  August.  On  that 
day  the  common  council,  without  notice  to  him,  passed  a  reso- 
lution wliich  it  is  claimed  rescinds  the  former  resolution.  The 
last  resolution  was  approved  by  the  mayor  on  the  fifteenth 
day  of  August,  and  on  the  tenth  day  of  November  a  copy 
thereof  was  served  upon  the  defendant.  Oral  notice  was  given 
to  him  of  the  passage  of  the  resolution  on  the  second  day  of 
August  prior  to  its  approval  by  the  mayor.  He,  however, 
continued  the  construction  of  his  buildings,  and  at  the  time 
the  notice,  with  a  copy  of  the  resolution,  was  served  upon  him 
in  November,  several  of  the  buildings  had  their  roofs  on, 
and  the  rest  were  in  process  of  construction.  This  action  was 
then  brought  for  the  penalty  provided  for  in  the  ordinance, 
and  resulted  in  the  judgment  which  is  the  subject  of  this 
review. 

The  charter  of  the  plaintiff  (Chap.  519  of  the  Laws  of  1870) 
provides  that  "  the  city  shall  have  power,  by  its  common  coun- 
cil, from  time  to  time  to  enact  ordinances,  *  *  *  to  pre- 
scribe the  limits  within  which  wooden  buildings  shall  be  erected, 
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and  the  maimer  in  and  material  of  which  all  buildings  shall 
be  constructed  within  such  limits.  Every  building  erected  or 
placed  contrary  to  any  ordinance  passed  under  the  last  above 
provision,  shall  be  deemed  a  common  nuisance,  and  may  be 
abated  as  such."     (Title  3,  §  8,  subdiv.  4.) 

Pursuant  to  this  provision  the  common  council  enacted 
ordinances,  among  which  we  find  the  following : 

"Xo  person  shall,  without  permission  of  the  common  coun- 
cil, erect,  place  or  move  any  building  constructed  in  whole  or 
in  part  of  wood,  within  the  limits  of  the  city  of  Buffalo,  as 
defined  by  section  2  of  title  1  of  the  charter  of  said  city." 
(Ordinances,  chap.  5,  §  20.) 

The  defendant's  buildings  are  within  the  fire  limits  as  pre- 
scribed by  the  ordinance.  He,  therefore,  had  no  right  to  con- 
struct them  without  the  permission  of  the  common  council.  Such 
permission,  as  we  have  seen,  was  granted  on  the  11th  day  of 
July,  188T,  and  thereby  he  acquired  the  right  to  proceed  with 
the  construction  of  his  buildings  and  to  possess  and  enjoy  the 
comforts  they  might  afford.  As  soon  as  he  entered  upon 
the  construction  of  the  buildings  and  incurred  liabilities  for 
the  work  and  material,  he  had  a  property  interest  in  them.  To 
this  right  he  was  entitled  to  protection.  (People  v.  O^Brien^ 
111  N.  Y.  1-62;  Lire  U.  E,  R.  R.  Co.,  112  id.  61-75; 
People  ex  rel,  v.  Otis,  00  id.  48-52 ;  Stuart  v.  Palmer,  Y4 
id.  183 ;  Detroit  v.  D.  &  IL  Plank  Road  Co.,  43  Mich.  140.) 

It  is  claimed  by  the  appellant  that  a  municipal  board  may 
reconsider  its  action  at  any  time  before  private  vested  rights 
have  resulted  from  such  action,  and  that  the  defendant  could 
not  acquire  vested  rights  as  against  the  police  power  of  the 
state  or  municipality. 

For  the  purposes  of  this  case  we  may  concede  these  propo- 
sitions. As  to  the  first,  it  appears,  as  we  have  seen,  that  the 
defendant  had  entered  upon  the  construction  of  his  buildings, 
had  made  contracts  and  incurred  liabilities  thereon  before  the 
common  council  attempted  to  reconsider  its  action  giving  him 
a  permit  to  construct  of  wood.  A  private  property  right  had, 
therefore,  vested  in  him  prior  to  the  rescission  of  the  resolution. 
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As  to  the  second,  his  right  may  be  subject  to  the  police  power 
of  the  state,  but  the  difficulty  is  that  the  state  has  not  seen  fit 
to  deprive  him  of  such  right  by  the  exercise  of  such  power, 
nor  lias  it  delegated  the  same  to  the  municipality.  The  state 
has  given  to  the  municipality  power  to  prescribe  the  limits  in 
which  wooden  buildings  shall  not  be  erected.  This  pertains  to 
the  future,  and  not  to  existing  wooden  buildings.  The  ordi- 
nance to  which  we  have  referred  provides  that  no  person  shall, 
without  permission  of  the  common  council,  erect  any  building 
in  whole  or  in  part  of  wood,  within  certain  limits.  This  has 
reference  to  buildings  that  shall  be  erected  in  the  future,  and 
not  to  existing  buildings  or  to  those  erected  with  the  permis- 
sion of  the  common  council.  So  that  neither  the  charter 
nor  the  ordinance  authorizes  it  to  interfere  with  existing 
buildingh  or  those  constnicted  with  its  pennission.  There 
is  consequently  no  power  given  to  the  common  council  to 
deprive  the  defendant  of  any  vested  property  rights  in  the 
buildings.  If  the  conunon  council  could  interfere  and  rescind 
its  permit  after  a  building  is  partially  constructed,  it  could 
also  rescind  after  it  was  fully  completed.  It  would  conse- 
quently follow  that  every  person  who  in  the  past  has  con- 
structed wooden  buildings  with  the  permission  of  the  common 
council,  is  now  liable  to  have  his  permit  revoked  and  his 
buildings  declared  a  nuisance  and  abated  as  such. 

The  restrictions  authorized  by  the  provisions  of  the  charter 
under  consideration  are  for  the  purpose  of  the  prevention  and 
extinguishment  of  fires.  It  has  no  reference  to  buildings  that 
may  Income  a  nuisance  by  reason  of  their  becoming  dangerous 
to  the  public. 

Having  in  view  the  purpose  for  which  the  provision  was 
enacted,  it  seems  to  us  clear  that  it  was  not  intended  to  give  to 
the  common  council  the  power  to  deprive  persons  of  their 
buildings  which  had  previously  been  erected,  or  of  those  which 
should  be  thereafter  erected,  in  whole  or  in  part,  with  the 
permission  of  the  common  council,  and  that  its  power  is 
limited  to  the  prevention  of  the  erection  of  wooden  buildings 
in  the  future  without  its  pennit. 
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The  resolution  adopted  by  the  common  comicil,  on  the  first 
day  of  August,  is  as  follows : 

"  That  the  resolution  adopted  by  this  council  on  the  eleventh 
day  of  July  last,  granting  permission  to  George  H.  Chadeayne 
to  erect  seven  frame  houses,  *  *  *  be,  and  the  same  is 
hereby  rescinded,  upon  filing  a  good  and  sufficient  bond  to  save 
the  city  harmless  from  any  liability  for  damages  on  the  part  of 
the  city  by  reason  of  this  resolution." 

It  will  be  observed  that  the  resolution  does  not  rescind  the 
resolution  of  July  eleventh,  only  upon  condition  of  the  filing 
of  a  bond,  etc.  The  bond  must  be  a  good  and  sufficient  one. 
The  amount  of  the  penalty  is  not  given,  neither  is  there  a  pro- 
vision for  its  approval  nor  direction  as  to  where  it  should  be  filed. 

On  the  thirteenth  day  of  August  thereafter,  a  bond  was 
executed  by  L.  Van  Bokkelen  and  C.  F.  Dunbar,  in  a  penalty 
of  $2,500,  approved  by  the  mayor  and  filed  with  the  comp- 
troller, but  no  copy  of  such  bond  or  notice  of  its  filing  appears 
to  have  been  served  upon  the  defendant.  It  may  be  that  it  is 
sach  a  bond  as  was  contemplated  by  the  common  council,  but 
whether  it  is  or  not,  we  are  powefless  to  determine.  Inasmuch 
as  the  common  council  had  required  a  good  and  sufficient  bond 
to  be  given  as  a  condition  upon  which  the  resolution  to  rescind 
the  pennit  given  on  July  eleventh  should  become  operative, 
without  providing  for  its  approval  by  any  officer  or  person,  it 
would  seem  to  follow  that  it  had  reserved  to  itself  the  right  to 
detennine  whether  the  bond  was  satisf actorv.  This  it  has  not 
been  given  the  opportunity  to  do,  and  until  it  shall  have 
approved  thereof,  the  resolution  of  August  first  must  be  con- 
sidered as  conditional,  not  operative,  and  that  of  July  eleventh 
still  in  force. 

Again,  it  is  quite  apparent  from  the  fact  that  a  bond  was 
required  to  be  given  as  a  condition  for  rescinding  the  resolu- 
tion, that  the  connnon  council  did  not  regard  its  action  as 
within  the  police  powers  delegated  to  it. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Oliver  S.  Cabteb  et  al.,  Bespondents,  v.  The  New  York 
Elevated  Bailboad  Company  et  al.,  Appellants. 

To  make  available  an  exception  to  the  admission  in  evidence  of  the  opinion 
of  a  witness  as  to  the  amount  of  damages  to  an  abutting  owner,  caused 
by  the  construction  and  maintenance  of  an  elevated  railroad  through  a 
city  street,  the  objection  must  be  specifically  taken  that  the  question 
calls  for  a  fact  not  provable  by  opinion. 

Accordingly  held,  that  an  objection  to  a  question  calling  for  an  opinion  as 
to  the  difference  in  value  of  the  property  with  or  without  the  road,  that 
the  evidence  called  for  is  "immaterial,  incompetent  and  hypothetical, 
and  that  the  difference  in  value  was  not  the  measure  of  damages"  was 
insufficient. 

Reported  below,  25  J.  &  8.  279. 

(Argued  April  25,  1892;  decided  June  14,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
November  21,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  tlie  court  on  trial  at 
Special  Term.  • 

This  was  an  action  by  an  abutting  owner  to  recover  dam- 
ages arising  from  the  mterference  with  plaintiff's  easement  in 
a  street  in  the  city  of  New  York,  by  the  construction  and 
maintenance  therein  of  an  elevated  railroad. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Julian  T.  Davies  for  appellants. 
Joseph  H.  Choate  for  respondents. 

Brown,  J.  A  careful  examination  of  the  voluminous  record 
in  this  case  has  failed  to  disclose  any  error  which  would  justify 
the  reversal  of  the  judgment. 

A  single  question  requires  notice.  The  point  is  made,  as  it 
is  in  nearly  all  the  late  appeals  in  this  class  of  cases,  that  the 
trial  court  erred  in  receiving  the  opinions  of  witnesses  as  proof 
of  the  existence  and  amount  of   damages  sustained  by  the 
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respondents.  Those  opinions  were  as  to  the  difference  in  the 
value  of  plaintiflPs  property  and  of  the  rental  value  with  or 
without  the  road. 

The  objections  taken  to  questions  propounded  to  such  wit- 
nesses were  that  the  evidence  was  "  immaterial,  incompetent 
and  hypothetical,  and  that  the  difference  in  value  was  not  the 
measure  of  damages." 

This  court  has  recently  decided  that  to  make  available  an 
exception  to  the  admission  of  testimony  of  this  character,  the 
objection  must  be  specifically  taken  that  the  question  calls  for 
a  fact  not  provable  by  opinion.  {Kernochan  v.  N,  T.  Elevated 
JR.  R.  Co,^  128  N.  Y.  569.)  And  reference  was  there  made 
to  the  remarks  of  the  court  in  McOean  v.  M,  H.  Co.  (117 
N.  Y.  219). 

In  McGearCs  case,  the  objection  was  almost  identical  with 
that  taken  in  the  case  before  us.  It  was  that  the  evidence  was 
"incompetent,  irrelevant  and  hypothetical  and  the  witness  not 
competent  to  give  an  opinion,"  and  in  reference  to  that  form 
of  objection,  it  was  said  :  ''  The  objection  seemed  to  imply 
that  opinions  were  competent  on  the  subject.  The  trial  seems 
to  have  been  conducted  on  both  sides,  and.  more  particularly 
on  that  of  the  defendant,  upon  the  theory  that  all  opinions 
were  admissible  as  to  rental  value  of  the  premises  and  the 
causes  which  affected  it." 

Such  without  doubt  was  the  theory  of  the  parties  in  the 
case  before  us,  as  we  find  that  the  indentical  question,  the 
admission  of  which  is  now  urged  as  ground  for  reversal,  was 
put  to  and  answered  by  all  the  expert  witnesses  called  by  the 
defendant  on  its  defense,  and  as  was  said  in  McGeaii's  case, 
**  it  seems  ungracious  in  it  now  to  insist  upon  a  rule  which  it 
systematically  violated  during  the  course  of  the  trial." 

In  view,  therefore,  of  the  course  pursued  by  both  parties  at 
the  trial,  we  think  the  case  falls  within  the  rule  applied  in  the 
McOewn  and  Kernochan  cases,  and  we,  therefore,  hold  that 
the  objection  was  insufficient  to  raise  the  point  that  the  opinion 
of  the  witness  was  inadmissible. 
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Upon  the  merits  of  the  case,  we  are  of  the  opinion  that  the 
award  of  damages  is  amply  sustained  by  the  evidence,  and  tlie 
judgment,  therefore,  should  be  aflSnned,  with  costs. 

All  concur,  except  Follett,  Ch.  J.,  and  Vann,  J.,  dissenting. 

Judgment  aflBrmed. 


Pauline  Heckemann,  Appellant,  v.  David  B.  Young, 

Impleaded,  etc.,  Kespondent. 

In  an  action  against  the  members  of  a  firm  to  recover  a  firm  debt,  a  joint 
judgment  was  entered  by  default  against  all  the  defendants;  this  was 
subsequently,  on  motion  on  behalf  of  one  of  the  defendants,  vacated 
as  to  him  and  he  let  in  to  answer.  This  motion  was  granted  against 
plaintiff's  objection.  Said  defendant  set  up  the  judgment  against  his 
copartner  as  a  defense  and  the  complaint  was  dismissed  on  the  ground 
that  the  debt  had  been  merged  in  thiit  judgment.     Held,  error. 

The  common-law  rule  that  a  judgment  against  one  of  several  joint  debtors 
is  a  bar  to  an  action  against  the  others,  is  based  upon  the  idea  of  an 
election  by  the  creditor  to  take  such  a  judgment,  in  which  case  the 
extinguisliment  of  his  Ciiuse  of  action  by  the  recovery  is  presumed  to 
have  been  intended;  it  has  no  application  when,  w^ithout  the  consent  and 
in  spite  of  the  opposition  of  the  creditor,  a  judgment  against  all  the 
joint  debtors  is  vac*it<.*d  by  the  court  as  to  one  of  them  and  he  let  in  to 
contest  his  liability. 

(Argued  May  31,  1892;  decided  June  14,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  Octol)er  T,  1890,  which  overruled  plaintiffs  exceptions 
and  ordered  judgment  in  favor  of  defendants  upon  decision 
of  the  court  on  trial  at  Circuit. 

Tliis  was  an  action  to  recover  from  the  defendants  George 
W.  Adamc  and  David  B.  Young,  formerly  composing  tlie 
firm  of  Adams  &  Young,  the  sum  of  $5,892.28,  with  interest 
from  May  1,  1886,  due  and  owing  for  moneys  previously 
advanced  for  freights  on  goods  sold  and  delivered  hy  plaintiff 
while  residing  in  Germany. 
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The  suimnons  and  complaint  were  personally  served  in  June, 
1886,  on  each  of  the  defendants,  who  thereupon  appeared  gen- 
erally in  the  action  by  separate  attorneys.  On  the  lltli  day  of 
August,  1886,  an  amended  complaint  herein  was  duly  served  on 
each  of  said  attorneys.  Adams  served  an  answer  to  the  amended 
complaint,  but  it  was  subsequently  withdrawn.  The  defend- 
ant Young  neglected  to  serve  any  answer  to  the  amended 
complaint.  Accordingly,  on  the  20th  day  of  January,  1887, 
both  defendants  being  in  default,  judgment  was  entered  by 
default  in  favor  of  plaintiff  and  against  both  defendants  for 
the  sum  of  $6,165.25.  On  the  second  day  of  May  following, 
and  between  three  and  four  months  after  the  entry  of  judg- 
ment, the  defendant  Young  moved  to  vacate  it  as  to  liimself. 
The  motion  was  granted  against  the  plaint iif's  objection,  the 
order  providing,  among  other  things,  that  Young  have  twenty 
days  in  which  to  serve  an  amended  answer.  The  answer 
served  in  pursuance  thereof  contained  the  following  averment : 
"For  further,  separate  and  distinct  defense,  this  defendant 
alleges  that  since  the  commencement  of  this  action  the  plaintiff 
has  taken  and  entered  in  the  office  of  tlie  clerk  of  this  court  a 
judgment  in  this  action  agamst  the  defendant  George  W. 
Adams.  The  said  judgment  was  regularly  entered  in  tliis 
action  against  said  defendant  Adams,  and  thereby  the  debt  for 
which  this  action  is  brought  to  recover  against  this  defendant 
and  the  said  Adams  as  joint  debtors,  became  merged  in  the 
said  judgment  so  entered  ?s  aforesaid  agauist  the  defendant 
Adams,  which  said  judgment  this  defendant  alleges  is  a  bar  to 
any  further  proceedmgs  against  this  defendant  to  recover  said 
alleged  indebtedness  of  said  iirm  of  Adams  &  Young  to  the 
plaintifi,  as  set  out  in  the  complaint  herein."  No  order  was 
ever  obtained  giving  the  defendant  leave  to  set  up  this  new 
matter  by  way  of  supplemental  answer.  Nor  was  any  motion 
made  by  the  plaintiff  to  strike  it  out.  On  the  trial  plaintiff 
introduced  evidence  establishing  the  cause  of  action  alleged  in 
the  complaint  and  rested.  Thereupon  the  complaint  was  dis- 
missed on  the  sole  ground  that  the  debt  to  recover  which  the 
action  was  brought  had  become  merged  in  the  judgment  then 
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standing  against  Adams,  which  judgment  constituted  a  bar 
against  any  further  proceedings  against  the  defendant. 
Further  facts  are  stated  in  the  opinion. 

Gilbert  R,  Hawes  for  appellant. 

A,  Edward  Woodruff  for  respondent. 

Parkeb,  J.  It  is  the  rule  of  the  common  law  recognized 
and  enforced  by  the  courts  of  this  state,  except  as  modified  by 
section  1278  of  the  Code  of  Civil  Procedure,  that  a  judgment 
rendered  against  one  of  several  joint  debtors  in  an  action  against 
him  alone  is  a  bar  to  an  action  against  the  others.  {Candee  v. 
Smith,  93  N.  Y.  349 ;  Suydam  v.  Barber,  18  id.  468.) 

Section  1278  of  the  Code  of  Civil  Procedure  provides  that 
in  case  of  a  confession  of  judgment  by  one  or  more  joint 
debtors,  judgment  may  be  entered  and  enforced  against  them, 
"  and  it  is  not  a  bar  to  an  action  against  all  the  joint  debtors 
upon  the  same  demand."  That  section  is  not  in  terms  appli- 
cable to  the  situation  before  us,  but  it  is  instructive  as  indi- 
cating a  legislative  intent  to  limit  in  some  measure  the  com- 
mon-law rule.  This  court  had  before  it  in  Harbeck  v.  Pupin 
(123  N.  Y.  115),  a  case  which  was  held  to  be  governed  by  that 
section.  It  was  objected  that  the  action  was  not  within  its 
provisions,  because  not  brought  against "  all  the  joint  debtors," 
but  against  the  personal  representatives  of  one  of  the  joint 
debtors ;  also,  that  it  was  not  "  upon  the  same  demand^  but 
upon  a  demand  reduced  by  payments  made  in  pursuance  of  a 
compromise  with  two  of  the  joint  debtors  after  confession  of 
judgment."  It  was  said  that  "  to  adopt  a  construction  so  nar- 
row and  literal  as  this  would  be  to  practically  nullify  a  remedial 
statute  intended  by  the  legislature  to  abrogate  a  harsh  and 
technical  rule  of  the  common  law  that  frequently  operated  to 
defeat  a  just  claim."  Except  as  modified  by  the  statutory  pro- 
visions to  which  we  have  referred,  the  common-law  rule, 
obtaining  at  the  time  of  its  enactment,  continues  in  force. 
But  such  enactment  should  be  regarded  as  a  caution  against 
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any  extension  of  the  rule  beyond  the  lines  already  firmly  estab- 
lished by  authority. 

In  Suydam  v.  Barber  (18  N.  Y.  470),  the  court,  in  assign- 
ing a  reason  for  the  rule  that  a  judgment  against  one  of  sev- 
eral joint  debtors  obtained  in  an  action  against  him  alone  is  a 
bar  to  an  action  against  the  others,  said :  ^^  It  is  held  to  1>e  a 
bar  upon  the  ground  that  by  the  recovery  of  the  judgment  the 
promise  or  cause  of  action  as  to  the  party  sued  has  been  merged 
and  extinguished  in  the  judgment  by  operation  of  law  at  the 
instance  and  by  the  act  of  the  creditor."  Having  but  one 
debt,  although  two  or  more  persons  may  be  jointly  liable  for 
it,  the  creditor  has  but  one  cause  of  action,  which  he  is  not 
permitted  to  split  up  into  as  many  different  actions  as  there 
are  joint  debtors.  Having  but  one  cause  of  action,  if  he  prose- 
cute that  to  judgment  against  less  than  the  whole  number  of 
jomt  debtors,  he  is  deemed  to  have  intended  to  waive  his  right 
to  proceed  against  the  others.  The  idea  of  election  by  the 
creditor  is  necessarily  involved.  Being  presumod  to  know 
the  law,  the  extinguishment  of  his  cause  of  aetiou  by  the  recov- 
ery of  a  judgment  against  only  a  part  of  his  joint  debtors  is 
presumed  to  be  intended  by  him,  because  the  result  of  his 
own  act. 

Now,  this  plaintiff  did  not  elect  to  proceed  to  judgment 
against  Adams  alone.  Adams  &  Young  were  parties  defend- 
ant, and  a  joint  judgment  was  rendered  against  them.  And 
the  recitals  in  the  judgment  indicate  that  the  plaintiff  was  at 
the  time  of  its  entry  entitled  to  judgment  agauist  both  defend- 
ants. Subsequently,  it  is  true  the  judgment  was  vacated  as  to 
the  defendant  Young,  and  he  let  in  to  answer.  But  this  was 
not  on  plaintiffs  motion.  On  the  contrary,  he  opposed  it.  He 
insisted  on  the  right  to  retain  his  judgment  against  both  defend- 
ants, and  the  determination  of  the  court  to  open  the  judgment 
as  to  one  of  the  defendants,  and  let  him  in  to  contest  his  lia- 
bility, cannot  be  deemed  an  election  by  the  plaintiff  to  extin- 
goish  the  cause  of  action  which  the  court,  by  its  order,  said 
the  defaulting  defendant  might  litigate. 

The  record  does  not  contain  the  motion  papers,  and  we  are, 
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therefore,  in  the  dark  as  to  the  ground  upon  which  the  Special 
Term  based  its  decision  vacating  the  judgment  as  to  Young, 
and  letting  him  in  to  contest  the  cause  of  action  alleged  in  the 
complaint.  So  far  as  this  record  discloses,  he  had  no  defense 
at  the  time  when  the  motion  was  made.  Certainly,  the  court 
did  not  intend  that  the  order  granted  should  create  a  defense 
where  none  existed,  nor  can  such  an  effect  be  given  to  it. 

The  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 
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George  Rice,   Appellant,  v.  John  D.  Bockefelleb  et  aL, 

as  Trustees,  etc.,  Kespondents. 

The  stockholders  and  members  of  certain  corporations  and  partnerships 
engaged  in  a  similar  business,  by  agreement  in  writing,  created  a  trust, 
the  object  of  which  was  to  authorize  the  trustees  to  control  and  manage 
the  business  of  the  parties.  The  trustees  issued  to  the  paities  trust 
certificates  transferable  on  their  books.  By  the  terms  of  the  agree- 
ment the  parties  thereto,  and  transferrees  of  the  certificates,  were 
the  beneficiaries  under  the  trust.  By  the  terms  of  the  certificates  they 
were  transferable  only  on  the  books  of  the  trustees  on  surrendering 
the  certificates,  and  it  was  provided  that  the  holder  of  a  certificate 
should  be  subject  to  all  terms  of  the  agreement  or  the  by-laws  adopted 
in  pursuance  thereof,  as  fully  as  if  he  had  signed  the  same.  Upon 
the  back  of  each  was  a  blank  form  for  a  transfer  thereof  by  the  terms 
of  which  the  transferee  was  appointed  attorney  with  authority  to  make 
the  necessary  transfer  upon  the  books.  These  certificates  were  dealt  in, 
in  the  open  market  in  the  city  of  Xew  York.  Plaintiff  purchased  in 
said  market  one  of  said  certificates  which  was  delivered  to  him  with  the 
transfer  on  the  back  made  out  to  him  by  the  person  to  whom  it  had 
been  issued.  Plaintiff  presented  the  certificate  to  the  trustees,  with 
a  demand  that  a  transfer  be  made  on  the  books  and  a  new  certificate 
issued  to  him,  he  offering  upon  receipt  thereof  to  surrender  the  old 
certificate.  The  transfer  was  refused.  Held,  that  an  action  to  compel 
such  transfer  was  maintainable;  that  while  to  give  plaintiff  the  char- 
acter of  transferee  for  the  purposes  of  recognition  by  the  trust  a  transfer 
on  its  books  was  necessary,  this  was  for  the  benefit  and  protection  of 
the  trust,  and  as  by  the  agreement  and  the  form  of  the  certificate  the 
quality  of  transferability  was  given  to  it  this  imported  the  right  to 
make  the  transfer  effectual  by  transfer  on  the  books. 
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The  complaint  set  forth  the  nature,  effect  and  purpose  of  the  agreement 
and  the  transferability  of  the  certificates.  These  averments  were 
admitted  by  the  answer.  The  agreement  and  by-laws  were  not  put 
in  evidence.  IJeld,  it  was  not  to  be  presumed  that  there  was  any- 
thing in  the  agreement  qualifying  the  appareht  right  of  plaintiff 
effectually  to  become  a  transferee. 

The  answer  alleged  and  the  trial  court  found  that  plaintiff  was  a  com< 
petitor  and  rival  of  the  parties  to  the  agreement  and  had  been  engaged 
in  transactions  and  proceedings  hostile  to  them  and  to  the  trust.  Heldf 
that  this  did  not  justify  the  refusal  to  execute  the  transfer  to  him;  also 
that  in  the  absence  of  evidence  that  the  relief  sought  might  result 
unjustly  or  to  the  prejudice  of  the  legal  rights  of  the  one  in  whose 
behalf  the  granting  of  it  was  opposed,  plaintiffs  motive  in  making  the 
purchase  was  not  legitimately  a  subject  for  consideration. 

Jlbrrett  v.  Jf.  8,  dh  L.  R.  Go.  (4  De  G.,  P.  &  G.  126),  distinguished. 

Where  no  discretionary  power  is  expressly  reserved,  a  corporation  or 
company  whose  stock  is  on  sale  in  open  market  has  no  right  to  so 
discriminate  between  bona  fde  purchasers  of  the  stock  as  to  deny  to 
some  of  them  the  right  to  make  their  title  effectual  for  recognition  by 
the  corporation  or  company  in  the  manner  provided  for  by  it  for  that 
purpose,  while  allowing  it  to  others;  an  apparent  right  to  perfect  the 
transfer  as  provided  is  an  incident  to  the  purchase. 

Bice  V.  BockffeUer  (56  Hun,  516),  reversed. 

(Argued  February  8,  1892;  decided  October  1,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  entered  upon  an  order 
made  May  9,  1890,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  and  affirmed  an  order  granting  a  motion  for  a  new  trial. 

The  main  purpose  of  the  action  was  to  require  the  defend- 
ants to  transfer  to  the  plaintiff  upon  their  books  six  shares  of 
stock  in  the  Standard  Oil  Trust  on  the  surrender  of  the  certifi- 
cates of  such  shares  held  by  him.  The  Standard  Oil  Trust  was 
created  in  January,  1882,  by  agreement  in  writing  made  or 
adopted  by  the  stockholders  and  members  of  certain  corpora- 
tions and  limited  partnerships  and  certain  individuals  therein 
named  or  that  might  thereafter  join  in  it  at  the  request  of  the 
trustees.  The  stockholders  and  most  of  the  other  individuals 
making  or  adopting  the  agreement  were  interested  as  stock- 
holders or  otherwise  in  the  mining,  manufacturing,  refining 
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and  dealing  in  petroleum  and  its  products,  the  materials  used 
in  the  business  and  the  business  in  some  manner  relating 
thereto.  The  trustees  pursuant  to  the  trust  as  provided  for 
by  such  agreement^  received  from  the  parties  making  or  adopt- 
ing it  certain  bonds  and  stocks  in  trust  and  issued  to  them 
therefor  Standard  Oil  Trust  certificates  transferable  on  the 
books  of  the  trustees.  And  by  virtue  of  the  agreement  the 
parties  so  surrendering  their  bonds  and  stocks  for  such  certifi- 
cates became  the  beneficiaries  under  the  trust  as  did  also  the 
transferees  of  such  certificates.  The  par  value  of  the  certifi- 
cates which  have  l)een  so  issued  from  time  to  time  by  the 
trustees  exceeded  $90,000,000.  And  they  have  a  regular 
market  value  and  are  dealt  in  in  the  open  market  in  the 
city  of  New  York,  and  were  at  the  time  of  the  commence- 
ment of  this  action  held  in  considerable  amounts  by  many 
persons  who  were  transferees  thereof  and  not  parties  to  such 
agreement.  One  of  the  objects  of  the  agreement  creating  the 
trust  was  to  secure  to  the  trustees  the  general  supervision,  so 
far  as  practicable,  of  the  affairs  of  the  various  corporations, 
limited  partnerships  and  manufactories  coming  within  the 
adoption  of  the  agreement. 

The  above  is  a  statement  substantially  of  facts  alleged  in  the 
complaint  and  admitted  by  the  answer.  It  further  appears  by 
the  evidence  and  was  also  found  by  the  court  that  on  or  about 
October  14,  1886,  the  plaintiff  purchased  in  the  open  market 
in  the  city  of  New  York,  Standard  Oil  Trust  certificate 
No.  1987  for  five  shares  of  stock  duly  issued  to  one  L.  B. 
Mallaby  by  the  trustees  and  paid  for  it  $190  per  share  in  cash, 
and  the  certificate  was  thereupon  transferred  to  him  by  Mallaby. 

The  following  is  a  copy  of  the  certificate  and  of  the  transfer 
indorsed  upon  it,  to  wit : 

"  Shares  $100  each. 

"  Standard  Oil  Teust. 
"  Number  1986.  Shares  5. 

"  This  is  to  certify  that  L.  B.  Mallaby  is  entitled  to  five 
shares  in  the  equity  to  the  property  held  by  the  trustees  of  the 
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Standard  Oil  Trust,  transferable  only  on  the  books  of  said 
trustees  on  surrender  of  this  certificate.  This  certificate  is 
issued  upon  condition  that  the  holder  or  any  transferee  thereof 
shall  be  subject  to  all  the  provisions  of  the  agreement  creating 
said  trust  and  the  by-laws  adopted  in  pursuance  of  said  agree- 
ment as  fully  as  if  he  had  signed  the'  said  trust  agreement. 

"  Witness  the  hands  of  the  president,  secretary  and  treasurer 
of  the  board  of  trustees  this  25th  day  of  August,  A.  D.  1885, 
at  the  dty  of  New  York. 

"  WM.  ROCKEFELLER,  V.  President 
"  J.  F.  FREEMAN,  A.  Treasurer. 

"H.  M.  Flaglee,  Secretary. ^^ 

Upon  the  back  of  is  the  following,  to  wit : 

"  For  value  received  1  hereby  sell  and  transfer  to  George 
Rice  of  Marietta,  Ohio,  five  shares  of  the  Standard  Oil  Trust 
standing  in  my  name  on  the  books  of  said  trust.  And  I 
hereby  irrevocably  appoint  said  George  Rice  my  attorney  to 
make  the  necessary  transfer  upon  the  books  of  said  trust  in 
accordance  with  the  regulations  thereof  and  upon  the  condi- 
tions expressed  on  the  face  of  this  certificate. 

"  Dated  August  26,  1885.  L .  B.  MALLABY. 

"In  presence  of  C.  F.  Stkeiohtoff." 

After  this  purchase  and  prior  to  June  20, 1S87,  astoc^k  divi- 
dend was  declared  by  the  trustees  amounting  to  one  share  of 
stock  for  every  five  shares  outstanding,  and  certificate  No.  3057 
for  one  share  of  the  Standard  Oil  Trust  stock  was  thereupon 
issued  to  Mallaby,  who,  about  June  20,  1887,  transferred  it  to 
the  plaintiff.  This  certificate  and  transfer  indorsed  upon  it 
are  in  form  the  same  as  those  above  set  forth.  And  on  Jan- 
uary 20,  1888,  the  plaintiff,  at  the  oflice  of  tlie  trustees  in  the 
city  of  New  York,  made  a  formal  written  demand  for  the 
transfer  to  him  of  such  six  shares  upon  surrender  of  the  cer- 
tificates, which,  with  the  transfers  thereon  indorsed,  he  tlien 
exhibited.  The  folloudng  is  a  copy  of  the  written  (hMuand: 
SiCKELS  —  Vol.  LXXXIX.        23 
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"  To  the  Stcmdard  Oil  Trust,  No.  26  Broadway .  Neva  Torkj 
and  its  trustees,  officers  a/ad  agents : 

"  You  will  take  notice  that  I  am  the  legal  owner  of  certifi- 
cate number  1987  for  five  shares,  and  certificate  number  3057 
for  one  share  in  tlie  equity  to  the  property  held  by  the  said 
trustees  of  the  said  Standard  Oil  Trust,  and  that  each  of  said 
certificates  was  issued  to  L.  B.  Mallaby,  and  has  been  duly 
transferred  by  him  to  me,  said  original  certificates  and  trans- 
fers being  herewith  exhibited  to  you.  I  hereby  offer  to  sur- 
render to  you  said  certificates  on  receiving  the  new  certificate 
hereinafter  referred  to,  and  do  demand  that  you  forthwith 
transfer  said  six  shares  to  me  on  the  books  of  said  trustees  of 
the  Standard  Oil  Trust,  and  issue  to  me  a  new  certificate  there- 
for in  my  name.  GEORGE  RICE. 

"  Dated  New  York,  January  20,  1888." 

The  transfer  to  the  plaintiff  on  the  books  was  refused,  and 
this  action  followed. 

Further  facts  appear  in  opinion. 

Edward  T  Bartlett  for  appellant. 

Joseph  IL  Choate  and  TTz/i.  V.  Rome  for  respondents. 

Bradley,  J.  The  defense  is  founded  upon  tlie  propositions, 
(1)  that  the  plaintiff  failed  to  prove  that  he  was  a  beneficiary 
under  the  Standard  Oil  Trust  agreement,  or  entitled  to  become 
such  by  means  of  transfer  upon  the  books  of  the  shares  rep- 
resented by  the  certificates  held  by  him,  and  (2)  that  he  is  not 
seeking  such  relation  in  good  faith,  but  for  purposes  hostile  to 
the  tinist,  and  for  that  reason  is  not  entitled  to  the  aid  of  the 
equitable  powers  of  the  court  in  tliat  behalf. 

The  Standard  Oil  Trust  represents  a  voluntary  association. 
It  was  created  by  agreement  of  the  stockholders  of  various 
corporations  and  others  engaged  or  interested  in  a  certain 
enterprise,  and  the  several  branches  of  business  connected  with 
and  incidental  to  it.  The  effect  of  its  creation  is  the  concen- 
tration of  supervisory  power  in  nine  trustees,  whose  certificates 
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of  the  trust  are  taken  in  place  of  the  stock  and  bonds  of  the 
several  corporations.  The  characteristic  feature  of  it  is  in  the 
voluntary  surrender  of  the  control  and  management  of  the  busi- 
ness of  those  corporations,  and  in  the  fact  that  for  its  continu- 
ance, it  has  the  capacity  of  succession.  The  agreement 
constituted  not  a  partnership,  but  a  trust  in  behalf  of  the 
beneficiaries.  And  while  it  is  not  a  corporation,  it,  by  the 
agreement,  took  some  of  the  attributes  of  a  corporation  in  so 
far  that,  through  its  trustees,  certificates  of  sliares  in  the  equity 
to  the  property  held  by  them  were  issued,  and  were  transfer- 
able in  like  manner  apparently  as  are  those  of  corporations. 
They  are  transferable  on  the  books  of  the  trustees,  and  until 
that  is  done,  it  is  said  that  the  holder  is  not  a  beneficiary  of 
the  trust.  And  it  is  further  urged  that  it  does  not  appear  that 
the  plaintiff  is  entitled  to  that  relation,  because  the  right  to 
transfer  upon  the  books  depends  upon  the  provisions  of  the 
agreement  and  by-laws  and  compliance  with  them'  in  that 
respect,  and  as  they  were  not  put  in  evidence,  the  conditions 
requisite  for  the  purpose  do  not  appear.  It  is  true  that  the 
burden  was  with  the  plaintiff  to  show  tliat  he  was  entitled, 
within  the  meaning  of  the  agreement  and  by-laws,  to  the  rela- 
tion of  a  transferee  or  beneficiary,  and  to  have  it  perfected  by 
transfer  on  the  books.  The  fact  that  the  shares  were  trans- 
ferable and  were  for  sale  in  the  open  market,  enabled  the 
plaintiff  to  become  the  holder  of  those  he  did  purchase.  It 
may  be  observed  that,  by  the  terms  of  the  certificates,  the 
shares  appear  to  have  been  "  issued  upon  condition  that  the 
holder,  or  any  transferee  thereof,  shall  be  subject  to  all 
the  provisions  of  the  agreement  creating  said  trust,  and  of  the 
by-laws  adopted  in  punsuance  of  said  agreement  as  fully  as  if 
he  had  signed  the  said  agreement."  This  relation  of  holder 
was  given  the  plaintiff  when  he  became  such  by  taking  the 
transfer  from  Mallabv.  It  is  said  that  this  does  not  constitute 
him  a  transferee,  and  that  transfer  on  the  books  was  essential 
to  that  relation  and  to  make  him  a  beneficiary.  By  the  terms 
of  the  certificate,  the  folder  and  transferee  are  alike  subject 
to  the  provisions  of  the  agreement  upon  which  the  trust  is 
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founded.  But  to  give  him  the  character  of  transferee  for  the 
purposes  of  recognition  by  the  trust  the  transfer  on  the  booka 
is  requisite  inasmuch  as  the  shares  are  transferable  only  upon 
them.  This  is  for  the  benefit  and  protection  of  the  trust. 
{Bank  of  TJiica  v.  SmaUey^  2  Cow.  770.)  The  holder,  aa 
between  hmi  and  his  assignor,  having  the  title,  would  seem  ia 
some/  sense  to  be  a  beneficiary  of  the  trust  since  he  is  subject 
to  all  the  provisions  of  the  agreement  on  which  it  is  founded 
and  its  by-laws. 

The  allegations  in  the  complaint  of  what  purport  to  be  the 
nature,  purpose  and  effect  of  the  agreement,  are,  by  the  defend- 
ants' answer,  admitted.  The  fact  thus  appears  that  the  shares 
are  transferable  on  the  books  of  tlie  trustees.  From  that  arises 
the  inference  that  the  conditions  were  applicable  alike  to  all 
purchasers  and  holders.  And  this  quality  of  the  shares  is 
recognized  by  the  terms  of  the  certificate  and  of  the  blank 
indorsement  for  transfer  upon  the  back  of  and  accompanying- 
it,  in  which,  when  filled  out,  appears  the  name  of  the  person 
designated  by  the  transferer  as  his  attorney  to  make  the  neces- 
sary transfer  upon  the  books  of  the  trust  in  accordance  with 
tlic  regulations  thereof,  and  upon  the  conditions  expressed  in 
the  certificate.  Those  conditions  are  that  the  transferee  shall 
be  subject  to  all  the  provisions  of  the  agreement  creating  the 
tnist,  and  of  the  by-laws  adopted  pursuant  to  it.  The  quality 
of  transferability  given  to  the  shares  would  seem  to  import  the 
riglit  to  make  it  effectual  by  transfer  on  the  books,  as  that  is 
treated  as  essential  to  accomplish  it.  And  when  the  plaintiff 
applied  to  have  it  done  it  may,  in  view  of  what  appears  in  the 
indorsement  upon  the  certificate  as  well  as  in  it,  be  assumed 
that  he  sought  to  have  the  transfer  made  to  him  upon  the 
books  of  the  trust  "  in  accordance  with  the  regulations  thereof," 
and  upon  the  conditions  in  the  certificate.  They  seem  to  relate 
to  the  manner  and  effect  of  doing  it,  and  not  to  the  right  to 
have  it  done.  And,  therefore,  when  the  essential  fact  of  the 
transferability  of  the  shares  and  the  general  nature  and  pur- 
pose  of  the  trust  as  created  by  the  agreement  were  made  to 
appear,  as  they  did  l)y  the  admitted  allegations  of  the  com- 
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plaint,  there  was  nothing  wanting  in  the  evidence  to  establish 
the  right  of  a  holder  of  shares  to  effectually  become  a  trans- 
feree. And  it  cannot  be  presumed  that  there  were  in  the 
agreement  any  negative  provisions  qualifying  such  apparent 
right.  If  there  were  any  such  it  was  for  the  defendants  to 
make  it  appear. 

In  Burrall  v.  Bushwick  B,  B,  Co,  (75  N.  Y.  211),  the 
question  arose  upon  demurrer  to  the  complaint,  which  did  not 
allege  any  facts  tending  to  show  that  transfer  of  shares  of 
stock  on  the  books  of  the  company  was  requisite  to  perfect  it, 
and  it  was  held  that  if  it  was  not  no  transfer  upon  them  was 
necessary  for  such  purpose.  The  defendants  here  claim  that  the 
holder  of  shares  in  the  trust  is  not  entitled  to  recognition  as 
such,  or  as  transferee,  until  transfer  is  made  on  their  books, 
and,  accordingly,  it  appears  that  they  declined  to  treat  him  as 
a  beneficiary  for  the  purpose  of  receiving  dividends  upon  the 
shares  he  had  purchased,  but  paid  them  to  Mallaby,  who 
was  named  in  the  certificate  as  such,  and  as  the  conse- 
quence the  plaintiff  was  not  permitted  to  take  any  divi- 
dends or  rights  as  holder  of  tlie  shares  otherwise  than 
through  him.  The  denial  of  the  riglit  to  transfer  upon  the 
books  is  not  consistent  with  the  transferable  quklity  of  the 
shares,  which  imports  that  the  purchaser  taking  an  assignment 
of  them  in  a  duly  formal  manner  has  the  right  to  become  a 
transferee  within  the  meaning  of  the  agreement  upon  which 
the  trust  was  formed.  And  it  is  difficult  to  see  any  substan- 
tial distinction  in  that  respect  between  a  holder  of  such  shares 
and  of  those  of  a  corporation,  which  are  transferable  only  upon 
its  books.  In  such  case  it  is  within  the  equitable  power  of  the 
court  to  compel  such  transfer  to  be  made.  {Cash nut n  v. 
Thayer  M  J,  Co,^  76  N.  Y.  3r»5.)  And  unless  some  further 
reason  appears  for  the  denial  of  such  right  the  plaintiff  was 
entitled  to  such  relief  in  this  action. 

It  is  evident  from  what  appears  that  the  ground  of  the 
refusal  of  the  defendants  to  grant  the  plaintiff's  request  to 
make  the  transfer  on  the  books  was  personal  to  him.  And 
they,  amongst  other  matters  by  their  answer,  charge  in  effect 
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that  the  plaintiff,  as  competitor  of  the  companies  whose  stock 
is  held  by  the  defendants  in  trust,  in  the  business  of  manufac- 
turing and  dealing  in  oil  products  is  hostile  to  tliem,  and  that 
his  demand  for  transfer  of  his  shares  on  the  books  of  the 
defendants  is  not  in  good  faith,  but  that  he  seeks  to  vex  and 
harrass  them.  Upon  that  subject  the  trial  court  found  that 
since  in  1876  the  plaintiff  has  been  a  competitor  and  rival  of 
the  constituent  corporations  of  the  Standard  Oil  Trust,  and 
since  its  creation  he  has  been  such  of  the  trust  in  the  business 
of  oil  refining,  and  has  maintained  a  hostile  attitude  and  been 
engaged  in  hostile  transactions  and  proceedings  towards  those 
companies,  the  trust  and  the  defendants  as  trustees,  that  he 
believes  an  oil  trust  ought  not  to  exist,  and  is  opposed  generally 
to  trusts  of  that  character,  and  that  since  tliat  time  to  the  com- 
mencement of  this  action  he  has  been  prosecuting  or  aiding  in 
prosecuting  litigations  and  proceedings  in  courts  as  well  as 
befoi'e  the  mterstate  commerce  commission,  and  before  an 
investigating  conmiittee  in  congress,  directed  mainly  and  in 
effect  against  such  corporations  or  the  trust  for  the  purposes 
of  securing  from  the  railroads  what  he  considered  equal  rates 
with  those  corporations  and  such  trust  for  carrying  his  pro- 
ducts. The  court  also  found  that  the  plaintiff  "  having  for 
ten  or  more  years  been  engaged  in  the  oil  refining  business  at 
Marietta,  Ohio,  had  suffered  from  discrimination  in  freight 
rates  for  the  transportation  of  oil  by  various  railroad  companies 
against  him  and  in  favor  of  his  competitors  in  the  trade ;  that 
the  litigations  instituted  by  him  before  the  interstate  commerce 
commission  against  a  number  of  railroad  companies  were  con- 
ducted by  the  plaintiff  in  good  faith  and  for  his  protection 
from  unjust  discrimination  against  him  on  freight  charges  by 
them  i}x  such  transportation ;  and  that  hi  quo  warranto  suits 
of  the  state  of  Ohio  against  certain  named  railroad  companies 
it  was  *found  as  a  fact  and  determined  by  the  referee  in  each 
of  them  that  a  discrimination  in  freight  rates  for  transportation 
of  oil  existed  greatly  to  the  injury  of  the  business  of  the  plain- 
tiff in  this  action ;  and  that  his  connection  with  those  suits 
"  was  in  good  faith  wholly  justifiable  and  in  the  protection  of 
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his  legal  rights."  The  facts  so  found  by  the  court  in  the 
present  action  had,  the  support  of  evidence.  And  it  also 
appears  that  the  plaintiff  proposed  and  offered  to  sell  his  oil 
property  and  works  to  the  defendants  for  a  sum  greatly  in 
excess  of  their  value,  and  that  in  December  prior  to  the  crea- 
tion of  the  trust  he  published  a  severe  pamphlet  against  the 
Standard  Oil  Company,  which  became  one  of  the  constituent 
companies  of  the  trust.  In  this  publication  he  manifested  his 
hostility  to  the  company  for  reasons,  as  expressed  in  it.  having 
relation  to  its  rival  business  methods  which  he  charged  were 
conducted  in  a  manner  and  with  a  purpose  to  injure  and 
oppress  him  in  his  business  of  like  character.  In  view  of  all 
these  facts  it  is  urged  by  the  defendants  that  the  motives  of 
the  plaintiff  in  seeking  to  become  a  recognized  member  of  the 
association  and  beneficiary  of  the  trust,  were  such  as  to  justify 
the  refusal  to  permit  him  by  transfer  of  his  shares  On  its 
books  to  take  such  relation  to  it.  The  question  of  motive  of 
the  plaintiff  so  far  as  it  had  any  essential  bearing  in  the  case 
was  one  of  fact.  And  upon  that  subject  the  plaintiff  testified 
that  he  had  no  hostile  purpose  in  purchasing  the  shares  and  in 
seeking  a  transfer  of  them  on  the  books,  but  that  it  was  his 
"idea  if  possible  to  become  a  record  stockholder  in  order  to 
enjoy  the  ordinary  legal  rights  of  a  stockholder."  And  the 
trial  court  determined  that  there  was  nothing  in  the  relations 
of  the  plaintiff  to  the  defendants  and  the  trust  that  should 
prevent  such  transfer  on  the  books  of  the  defendants.  The 
plaintiff  purchased  the  shares  in  the  trust  with  his  own  money, 
and  he  represents  no  interests  or  purposes  other  than  his  own 
in  this  action.  His  claim  is  founded  upon  a  right  of  property 
lawfully  acquired.  He,  as  holder,  became  subject  to  the 
agreement  by  which  the  trust  was  created  and  its  by-laws,  and 
if  the  transfer  to  him  is  perfected  he  will  necessarily  continue 
in  such  relation  of  subjection  to  them.  When  no  discretionary 
power  is  reserved  to  that  effect  there  is  not,  nor  should  tliere 
be  any  rule  of  law  which  will  enable  a  corporation  or  company 
whose  stock  is  on  sale  in  the  open  market  to  so  discriminate 
between  bona  fide  purchasers  who  invest  money  in  it  for  their 
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own  benefit,  as  to  deny  to  some  of  them  the  right  to  make 
their  title  eflFectual  for  recognition  by  tlie  company  in  the 
manner  provided  by  it  for  that  purpose.  The  perfection  in 
such  case  of  the  transfer  is  one  of  apparent  right  incident  to 
the  purelia.-e,  and  wliich  the  holder  who  thus  acquires  the  stock 
in  the  market  is  permitted  to  assume  will  be  effectuated. 
(  Weston's  Case,  L.  R.  [4  Ch.  App.]  20.) 

A  discretion  in  tliat  respect  when  given  or  reserveu  by 
the  articles  under  or  pursuant  to  \vluch  the  company  is  organ* 
ized  or  in  any  manner  requisite  to  vest  the  power  in  those 
charged  with  its  executive  duties  may  be  effectually  exercised. 
{I7i  re  Stranton,  etc.,  Co.,  L.  R.  [16  Eq.  Cas.]  559 ;  7  Moak, 
581;  Moffatt  v.  Farqukar,  L.  R.  [7  Ch.  Div.]  591;  23 
Moak,  781.) 

In  the  present  case  no  such  discretionary  powers  seem  to 
have  been  vested  in  the  trustees.  And  the  purchase  of  the 
stock  was  open  to  the  plaintiff  and  fairly  made  by  him. 
Attached  to  it  was  the  quality  of  transferability,  and  with  it 
was  presumptively  the  right  of  the  beneficial  holder  to  have 
recognition  as  such  by  means  of  transfer  to  liun  on  the  books 
of  the  trust.  And  this  was  essential  to  the  protection  of  his 
rights  derivable  from  the  title.  The  remedy  sought  by  the 
plaintiff  is  within  the  equitable  powers  of  the  court,  and  is 
founded  upon  an  indubitable  title,  as  between  him  and  his  ven- 
dor, and  a  right  in  property.  In  such  case  it  is  difficult  to  see 
that  motive  legitimately  becomes  a  subject  of  consideration 
unless  the  relief  in  view  may  for  that  reason  result  unjustly  to 
others  in  whose  behalf  it  is  resisted,  or  to  the  prejudice  of  their 
legal  rights.  {Bloxmn  v.  Metropolitan  liy.  Co.,  L.  R.  [3  Ch. 
App.]  387;  Ramsey  v.  Gould,  57  Barb.  ZS^%^  and  cases  there 
cited.)  And  how  that  could  be  the  consequence  is  not  evident. 
The  transfer  on  the  books  to  the  plaintiff  does  not  change  the 
identity  of  the  shares,  but  merely  substitutes  for  one  another 
beneficiary,  and  the  latter  is  subject  to  the  trust  agreement  and 
by-laws.  It  is  true  that  equitable  considerations  not  recognized 
in  courts  of  law  may  control  results  in  courts  of  equity.  And 
while  the  granting  of  relief  there  is  in  some  sense  matter  of  dis- 
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cretion,  it  is  not  an  arbitrary  or  capricious,  but  a  sound  judicial 
discretion  controlled  by  established  principles  in  equity  and 
exercised  in  view  of  the  circumstances  in  each  case.  (3  Pom. 
Eq.  Jur.  §  1404.)  The  party  seeking  relief  must  come  into 
court  with  clean  hands,  as  such  maxim  is  understood  in  its 
application  to  that  relation.  If,  for  instance,  he  appears  there 
under  false  colors  his  complaint  may  for  that  reason  be  dis- 
missed. Such  was  the  case  of  Forrest  v.  Manchester^  etc.j 
Ry.  Co,  (4  De  G.,  F.  &  G.  126).  There  a  party  filed  his  bill 
in  behalf  of  himself  and  all  other  sliareholders  of  the  defend- 
ant company  to  restrain  it  from  running  its  vessels,  etc.  It 
appeared  at  the  trial  that  he  was  also  a  shareholder  in  a  rival 
company ;  that  by  its  direction  he  instituted  the  suit,  and  by 
it  was  indemnified  against  costs.  The  bill  was  dismissed ;  and 
on  review  the  lord  chancellor,  in  holding  that  the  bill  was  an 
imposition  on  the  court  and  sustaining  its  dismissal,  said :  "  It 
is  not  tliat  they  persuaded  him  to  institute  the  suit,  not  that 
they  instigated  the  suit,  but  that  the  directors  of  the  other 
company  have  directed  the  suit,  ai^d  are  to  indemnify  the 
plaintiff  against  the  costs  of  it.  To  use  a  familiar  expression, 
the  plaintiff  is  the  puppet  of  that  company."  And  he  added : 
"  I  have  nothing  to  do  with  the  motives  of  plaintiffs  suing  in 
this  court.  If  they  come  here  in  a  honu  fide  character,  the 
reason  for  their  coming  here  is  a  matter  beyond  the  province 
of  a  court  of  justice  to  inquire  into."  In  the  present  case  the 
plaintiff's  claim  to  relief  is  founded  upon  his  own  title  to  the 
shares  in  question,  and  the  action  was  instituted  and  prosecuted 
solely  for  his  own  benefit.  The  relief  by  way  of  transfer  of 
his  stock  upon  the  books  of  the  trust  is  not  of  itself  unconscion- 
able. Nor  is  it  seen  how  it  can  be  prejudicial  to  any  legal 
rights  of  the  defendants  or  any  other  beneficiary.  It  is  not  so 
much  to  the  perfected  title  in  the  plaintiff  of  tlie  shares  that 
the  defendants  object,  as  it  is  to  the  relation  which  he  will  as 
the  consequence  of  the  transfer  on  the  books  take  to  the  trust. 
Nor  so  much  to  relief  in  his  behalf  as  in  the  alleged  apprehen- 
sion of  consequences  which  may  follow  its  execution.  And 
those  are  dependent  upon  the  manner  he  may  conduct  himself 
SicKELs— Vol.  LXXXIX.         24 


186  ElCE  V.  ROCKKFBLLER  et  al.  [Oct., 

Opinion  of  the  Court,  per  Bradlbt,  J. 

in  that  relation,  whether  offensively  or  otherwise.  Whether 
the  plaintiff  would  seek  to  do  anything  otlier  tlian  that  which 
legitimately  pertained  to  the  right  of  a  stockholder  is  entirely 
speculative ;  and  it  is  not  seen  that  anything  more  than  that 
could  be  accomplislied  by  him  in  such  relation.  The  objection 
before  mentioned  might  be  made  against  any  holder  of  stock, 
and  the  reason  for  its  support  would  be  one  of  degree.  It  ha» 
no  relation  to  the  plaintiff's  legal  right  founded  upon  his  title  ; 
but  the  court  is  called  upon  to  make  inquiry  beyond  that  and 
into  his  motives  or  purposes  by  which  his  conduct  and  actions 
towards  the  trust  may  be  influenced  if  he  becomes  its  recognized 
beneficiaiy.  As  said  by  a  learned  text  writer :  "  Wlien  a  court 
of  equity  is  appealed  to  for  relief  it  will  not  go  outside  of  the 
subject-matter  of  the  controversy,  and  make  its  interference 
to  depend  upon  the  character  and  conduct  of  the  moving  party, 
in  no  way  affecting  the  equitable  right  which  he  asserts 
against  the  defendant,  or  the  relief  which  he  demands."  (1 
Pom.  Eq.  Jur.  §  399.)  Assuming  that  there  may  be  reasons 
for  denial  of  relief  in  an  action  witliin  equitable  jurisdiction 
there  sought,  and  founded  upon  unquestionable  title  fairly 
obtained,  they  must  be  such  as  to  make  it  appear  that  the 
relief  may  result  oppressively  or  to  the  undue  prejudice  of  the 
defendant.  In  the  case  at  bar  the  plaintiff's  title  to  the 
stock  derived  from  his  purchase  is  not  challenged  by  the 
evidence,  but  the  ground  of  the  defense  is  in  the  standing 
of  the  plaintiff  in  his  relation  to  the  trust,  of  which  tlie 
defendants  are  trustees.  And  this  is  based  upon  the  fact  that 
his  was  an  attitude  of  hostility  to  the  Standard  Oil  Company, 
and  after  its  creation  to  the  Standard  Oil  Trust,  arising 
out  of  rivalry  in  business.  This  may  be  a  reason  for  making 
his  recognition  as  a  beneficiary  midesirable.  But  while  there 
may  be  an  inherent  power  or  discretion  in  the  trustees  of  a 
corporation  or  company  when  its  due  protection  requires  or 
justifies  it  to  decline  to  perfect  title  to  stock  by  transfer  on  the 
books,  it  cannot  be  supposed,  unless  the  power  is  duly. reserved 
to  or  conferred  upon  them,  that  they  are  for  that  purpose  per- 
mitted to  discriminate  l)etween  ionu  fide  purchasers,  who  are 
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owners  and  holders  of  its  stock  having  assignment  dulj  and  in 
due  form  made  to  support  application  for  such  transfer.  And 
in  view  of  the  facts  found  by  tlie  trial  court  and  the  preponder- 
ance of  evidence,  as  we  view  it,  there  seems  to  be  no  sufficient 
reason  founded  upon  the  plaintiffs  relations  to  the  defendants 
or  to  the  trust  or  otherwise,  to  fairly  justify  a  denial  to  him  of 
the  rights  of  any  holder  in  good  faith  of  the  stock  of  the  trust 

The  suggestion  that  the  plaintiff  should  not  have  equitable 
relief  because  he  has  an  adequate  remedy  at  law  for  damages 
requires  no  consideration,  as  that  question  does  not  appear  to 
have  been  specifically  raised  upon  the  trial  or  for  determina- 
tion of  the  trial  court. 

And  in  view  of  the  fact  that  the  shares  of  the  trust  were 
unqualifiedly  transferable,  there  seems,  for  the  purposes  of  the 
relief,  to  be  no  practical  or  substantial  reason  to  distinguish 
hetween  them  and  those  of  a  corporation.  There  are  no  excep- 
tions requiring  special  consideration.  These  views  lead  to  the 
conclusion  that  the  order  of  the  General  Term  should  be 
reversed  and  the  judgment  entered  on  the  decision  of  the 
Special  Term  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


Alfbed  Eldkidoe,  Bespondent,  v.   The  Atlas  Steamship 

Company,  Appellant. 

Plainti£f,  a  seaman  employed  upon  one  of  defendant's  vessels,  was  com- 
manded to  operate  a  winch  which  he  knew  could  not,  because  of  visible 
defects,  be  operated  without  risk  of  danger  to  himself  ;  he  obeyed  the 
order  because  he  knew  that  disobedience  would  result  in  his  punish- 
ment, and  although  exercising  reasonable  care,  was  injured.  In  an 
action  to  recover  damages,  held  (Follett,  Ch.  J.,  HAiOHTand  Parker, 
JJ.,  dissenting),  that  conceding  the  order  was  unlawful  and  that  plain- 
tiff might  rightfully  have  refused  obedience,  or  that  he  made  a  mis- 
take, as  such  refusal  would  have  subjected  him  to  punishment,  his 
obedience  was  not  per  9e  negligence  and  that  the  question  was  properly 
submitted  to  the  jury. 

Reported  below,  68  Hun,  96. 

(Argued  March  16,  1892  ;  decided  October  1,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  28,  1890,  which  afRnned  a  judgment  in  favor  of 
plaintiflp,  entered  upon  a  verdict  and  aflSrmed  an  order  denying 
a  motion  for  a  new  trial. 

This  was  an  action  for  negligence,  in  that  plaintiff,  a  sailor 
in  the  employ  of  defendant  upon  its  ship,  while  in  obedience 
to  orders  he  was  operating  its  winch — an  alleged  unsafe 
machine  —  had  liis  hand  caught  in  the  cog-wheels  thereof,  and 
the  ends  of  four  fingers  taken  off. 

November  9,  1880,  plahxtiff  at  New  York  engaged  as  an 
able-bodied  seaman  to  serve  on  board  defendant's  ship,  the 
Alvena.  Tlie  defendant  is  a  British  corporation,  but  it  was 
not  shown  under  what  flag  the  sliip  sailed.  The  plaintiff  had 
not  served  upon  that  ship  before.  The  ship  had  tliree 
winches,  two  horizontal — one.  No.  3,  diagonal.  The  cogwheels 
of  the  horizontal  winches  were  covered ;  tliose  of  the  diagonal 
No.  3  were  without  cover.  No.  3  was  an  old-fashioned  winch ; 
the  other  two  of  modem  construction.  Plaintiff  did  not  observe 
No.  3  before  he  went  to  duty  November  tenth,  on  which  day 
the  ship  sailed  from  New  York  for  Kingston,  Jamaica.  From 
Kingston  the  ship  proceeded  to  Aspinwall,  and  there  was  hauled 
alongside  defendant's  ship  Athos ;  some  of  the  cargo  of  the 
Athos  was  then  transferred  to  the  Alvena.  Plaintiff  was  ordered 
to  operate  winch  No.  3  in  transferring  the  cargo.  He  had  to 
stand  between  the  \vinch  and  the  house  of  the  ship  —  a  space 
eighteen  inches  wide.  He  had  to  operate  a  valve  with  liis 
riglit  hand  so  as  let  the  steam  on  or  shut  it  off  as  ordered  by 
his  superior,  and  to  operate  a  lever  with  his  left  hand  so  as  to 
revolve  the  drum  forward  or  backward  as  ordered.  There 
was  so  much  noise  that  these  orders  were  given  by  signals  by 
the  officer.  Tims  the  officer  raised  his  hand  as  the  order  to  go 
forward,  moved  it  down  to  go  backward,  opened  it  wide  to 
stop,  and  twirled  it  round  fast  to  go  fast,  etc.  The  oflieer  was 
on  the  right  of  the  front  of  the  plaintiff.  The  valve  to  be 
moved  by  plaintiff's  left  hand  was  as  liigh  as  liis  knee  and  was 
at  the  end  of  the  winch  near  its  middle.     The  lever  to  be 
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moved  by  liis  left  hand  was  on  the  outside  of  the  side  of  the 
winch.  The  plaintiflPs  testimony  was  to  the  effect  that  he  had 
to  reach  over  the  big  and  small  cog-wheels  to  take  hold  of  the 
lever.  The  defendant's  testimony  was  to  the  effect  that  he 
might  have  reached  aronnd  the  winch  and  seized  the  lever 
withoat  passing  his  hand  over  the  cog-wheels.  The  size  of 
the  winch  is  not  given. 

While  watching  for  orders  and  at  the  same  time  obeying  them, 
the  plaintiff's  fingers,  in  grasping  for  the  lever,  came  in  con- 
tact with  the  cog-wheels  and  were  crushed.  His  contention  is, 
if  these  wheels  had  been  covered  as  the  wheels  of  the  otlier 
winches  were,  his  fingers  would  have  been  protected.  Defend- 
ant gave  testimony  tending  to  show  that  the  winch  was  safe 
enough  if  plaintiff  had  been  reasonably  careful.  The  trial 
court  charged  the  jury  that  if  plaintiff  entered  defendant's 
service,  knowing  that  this  winch  had  no  cover,  he  could  not 
recover  upon  that  ground,  and  if  his  own  negligence  in  any 
way  contributed  to  his  injury  he  could  not  recover. 

The  court  also  charged  that  plaintiff  was  bound  to  ol)ey  all 
lawful  orders  of  the  defendant's  officers  and  for  a  refusal 
would  have  forfeited  his  wages  or  been  punished.  Testimony 
was  given  to  this  effect. 

The  court  also  charged  that  if  this  accident  had  happened 
on  land,  plaintiff  not  working  as  a  sailor,  he  could  not  recover, 
but  left  it  for  the  jury  to  say  whether  in  view  of  the  plaintiff's 
duty  as  a  sailor  he  was  guilty  of  negligence. 

Everett  P.  Wheeler  for  appellant. 

Jacch  Fromme  for  respondent. 

Landon,  J.  In  view  of  the  verdict  and  the  instructions  of 
the  trial  court,  we  assume  that  the  plaintiff  knew  that  the 
winch  could  not  be  operated  without  risk  of  danger  to  him- 
self, but  was  constrained  to  obey  the  order  given  him  by  his 
superior  to  operate  it,  because  he  knew  that  disobedience 
would  result  in  his  punishment,  that  he,  therefore,  did  opemte 
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it  and  because  of  its  known  defects  of  construction  was 
injured,  notwithstanding  his  exercise  of  reasonable  care  to 
avoid  injury. 

The  defendant  insists  that  the  commana  to  operate  this  aan- 
gerous  winch  was  not  lawful,  and,  therefore,  plaintiflf  might 
rightfully  have  refused  obedience.  If  it  be  conceded  that  the 
command  was  unlawful,  it  does  not  necessarily  follow  that  plain- 
tiff's obedience  was  negligence.  For  whether  the  command 
was  lawful  or  unlawful,  the  evidence  is  to  the  effect  that  his 
disobedience  would  have  resulted  in  his  punishment.  The 
boatswain,  under  whose  orders  plaintiff  was  operating  the 
winch,  testified  that  the  plaintiff  "  was  bound  to  obey  the 
order  that  I  gave  him  ;  if  he  did  not  obey  the  order  he  would 
have  been  put  in  irons  and  fined."  Grant  that  the  plaintiff 
had  been  so  learned  in  the  law  as  to  know  that  the  courts 
would  ultimately  decide  that  the  command  was  unlawful,  and 
disobedience  to  it  lawful,  he  could  know  no  way  of  escape 
from  the  ship's  punisliment  of  his  disobedience,  for  there  was 
none.  The  jury  found  in  effect  that  he  was  coerced  through 
fear  of  punishment  into  obedience.  If  the  command  was 
unlawful,  the  defendant's  case  is  not  improved  by  the  fact  that 
tlie  punisliment  it  would  visit  upon  disobedience  was  also 
unlawful.  In  any  event  the  plaintiff  was  in  a  dilemma.  He 
had  to  choose  between  present  punishment  with  a  possible 
hope  of  remote  justification,  and  customary  obedience  to 
orders  with  the  hope  that  by  care  he  would  escape  injury. 
Grant  that  he  made  a  mistake  in  judgment  under  these  difhcult 
conditions,  tlie  law  does  not  adjudge  it  to  be  negligence,  and 
the  jury  upon  consideration  have  refused  to  do  so.  We  can- 
not hold  that  their  refusal  was  error. 

Except  as  the  case  is  affected  by  the  dangerous  condition  of 
the  winch,  the  order  to  operate  it  was  lawful  and  the  plaintiff's 
obedience  was  the  duty  of  his  service.  Whatever  may  be  the 
practical  administration  of  law  or  of  arbitrary  power  on  ship- 
board, the  plaintiff,  if  amenable  to  the  law  of  the  United 
States,  was  also  punishable  by  our  courts  for  willful  disobe- 
dience to  any  lawful  command.     Section  4596,  U.  S.  R.  S. 
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provides,  "  Whenever  any  seaman  who  has  been  lawfully 
engaged  *  *  *  commits  any  of  the  following  offenses, 
he  shall  be  punishable  as  follows :  Fourth.  For  willful  dis- 
obedience to  any  lawful  command,  by  imprisonment  for  not 
more  than  two  months,  and  also  at  the  discretion  of  the  court, 
by  forfeiture  out  of  liis  wages  of  not  more  than  four  days' 
pay." 

Thus  the  plaintiff  had  to  choose  whether  he  woujq  ooey  the 
order,  or  take  the  hazard  of  liability  under  the  statute. 
Whatever  may  have  been  the  law  of  the  flag  of  the  ship,  or 
of  the  United  States  of  Columbia,  in  whose  port  the  injury 
was  received,  it  was  not  shown,  and  hence  the  parties  in  our 
forum  must  accept  the  law  as  we  administer  it.  {The  Soot- 
land,  105  U.  S.  24.) 

In  this  view  of  the  case,  if  the  plaintiff  made  a  mistake  in 
judgment,  the  defendant  could  rightfully  ask  no  more  than 
that  tiie  jury  should  pass  upon  the  facts. 

We  find  no  error  of  law  requiring  a  reversal. 

The  judgment  should  be  affirmed,  with  costs. 

Haight,  J.  (dissenting).  This  action  was  brought  to 
recover  damages  for  a  personal  injury. 

On  the  9th  day  of  Noveml)er,  1886,  the  plaintiff,  at  the  city 
of  New  York,  engaged  as  an  able-bodied  seaman  to  serve  on 
board  defendant's  ship  "  Alvena."  The  ship  had  three  winches 
for  the  purpose  of  lowering  into  and  hoisting  freight  from  the 
hold  of  the  vessel.  Two  were  known  as  horizontal  and  the 
other  as  diagonal  winches.  The  cog-wheels  of  tlie  two  former 
were  covered,  whilst  those  of  the  latter  were  open  and  old 
fasliioned.  On  the  tenth  day  of  November  thereafter  the 
vessel  sailed  for  Kingston,  Jamaica,  at  which  place  it  arrived 
in  due  time,  and  the  plaintiff  there  worked  the  latter  winch 
for  a  while.  From  Kingston  the  ship  proceeded  to  Aspinwall 
and  the  plaintiff  was  again  ordered  to  operate  the  same  winch 
m  transferring  the  cargo.  In  doing  so  he  had  to  turn  a  valve 
with  his  right  hand  so  as  to  let  on  or  shut  off  the  steam,  and 
to  operate  a  lever  with  his  left  hand  so  as  to  move  the  drum 
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forward  or  backward  as  directed  by  the  officer  in  charge. 
These  directions  were  given  by  means  of  signals  made  with 
the  hand,  and  whikt  the  plaintiff  was  looking  at  the  officer  for 
signals  he  attempted  to  pass  his  hand  over  the  cog-wheels  of 
the  winch  to  the  lever,  and  in  doing  so  his  fingers  were  canght 
between  the  wheels  and  he  received  the  injury  for  which  this 
action  was  brought. 

Upon  the  trial  after  the  plaintiff  rested  and  again  at  the 
close  of  the  evidence,  the  defendant  moved  for  a  dismissal  of 
the  complaint  upon  the  grounds  that  there  was  no  evidence  of 
uegligence  on  the  part  of  the  defendant;  that  the  injury 
resulted  from  a  risk  assumed  by  the  plaintiff  as  an  incident  of 
his  employment,  and  that  he  was  guilty  of  contributory  negli- 
gence.    Tlie  motion  was  denied  and  an  exception  was  taken. 

The  defendant's  counsel  then  requested  the  court  to  charge 
the  jury  that  "  an  employe,  in  accepting  service  with  a  knowl- 
edge of  the  character  and  position  of  the  machinery,  the  dangers 
of  which  are  apparent,  and  from  which  he  might  be  liable  to 
receive  injury,  assumes  the  risks  incident  to  such  employment 
and  cannot  recover  for  any  injuries  resulting  therefrom." 

The  court  so  charged  subject  to  the  qualifications  which  he 
had  ah'eady  made  in  his  charge  as  to  the  peculiar  position  of 
the  plaintiff  on  the  vessel,  and  that  the  rule  of  law  embraced 
in  the  request  is  only  applicable  to  ordinary  cases  where  the 
plaintiff  is  entirely  free  to  work  or  not  to  work.  The  charge 
already  made  was  "  that  the  rule  which  ordinarily  would  be 
apphcable  to  a  case  of  this  character  if  it  occurred  on  land  did 
not  apply  on  ship-board  and  for  this  reason  that  under  the 
maritime  law,  which  was  applicable  to  the  owners  of  this  sliip, 
any  seaman  who  shipped  on  board  was  subject  to  the  lawful 
commands  of  liis  superior  officers ;  that  if  he  were  directed,  as 
it  was  shown  that  he  was  in  tliis  case,  to  work  this  winch,  it 
could  not  be  said  that  it  was  something  that  he  did  voluntarily, 
that  it  was  to  be  considered  there  was  a  species  of  coercion 
about  it,  and  that  he  had  no  option  but  to  operate  the  winch 
when  he  was  directed  to  do  so,  and  that,  therefore,  it  could 
not  be  considered  that  he  was  guilty  of  contributory  neg-r 
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ligenoe  which  would  defeat  his  action,  merely  because  he  went 
to  work  upon  a  machine  whidi  was  obviously  dangerous  to 
operate."  An  exception  was  taken  by  the  defendant  to  the 
qualification  made  by  the  court. 

It  is  now  claimed  that  the  defendant  is  liable  for  the  reason 
that  it  had  furnished  no  cover  for  the  wheels  of  the  winch, 
and  tliat  the  plaintiflp  is  not  chargeable  with  contributory  neg- 
ligence for  the  reason  that  he  was  a  sailor  upon  the  Iiigh  seas 
and  was  obliged  to  obey  the  orders  of  his  superior  officer. 
There  is  no  claim  that  the  winch  was  out  of  repair.  It  was 
an  open,  visible  structure  upon  the  deck  of  the  vessel  and  the 
cog-wheels  were  in  plain  sight.  It  had  been  in  use  many 
years  and  no  similar  accident  is  reported.  The  plaintiff  had 
been  a  sailor  for  many  years,  was  familiar  with  the  use  of 
winches,  had  used  this  one  at  Kingston,  but  was  accustomed 
to  the  use  of  those  with  covers. 

The  rule  is  well  stated  in  Sweeney  v.  JSerlin  and  Jones 
Envelope  Co,  (101  X.  Y.  520),  where  it  was  held  that  a  serv- 
ant accepts  the  service,  subject  to  the  risks  incident  to  it ;  and 
where  he  enters  into  the  employment  when  the  machinery  and 
implements  used  in  the  master's  business  are  of  a  certain  kind 
or  condition,  and  the  servant  knows  it,  he  voluntarily  takes  the 
risk  resulting  from  their  use,  and  can  make  no  claim  upon  the 
master  to  furnish  other  and  different  safeguards.  H^t  a 
master  may  carry  on  his  business  with  an  old  machine  not  pro- 
vided with  all  the  safeguards  attached  to  new  machines ;  tl^at 
he  may  discharge  a  servant  employed  to  run  it,  who  refuses  to 
perform  his  stipulated  service,  and  a  threat  to  do  so  is  not 
coercion,  which  will  make  the  master  liable  for  injuries  to  the 
servant  resulting  from  the  use  of  the  machine. 

In  that  case  the  plaintiff  was  operating  an  embossing 
machine  in  a  printing  offi(5e.  The  process  required  that  the 
plate  and  die  should  coincide.  To  effect  that,  he  necessarily 
placed  his  hands  between  them,  but  before  doing  so,  he  put 
his  foot  upon  the  pedal  and  stopped  the  press.  All  of  a  sud- 
don  the  cam  came  around  and  jolted  harder  than  usual,  caus- 
msf  his  foot  to  slip  from  the  pedal.  The  machine  started  and 
S1CKEI.S— Vol.  LXXXIX.        25 


194  Eldbidge  v.  a.  S.  Co.  [Oct., 

Dissenting  opinion,  per  Haight,  J. 

his  hand  was  crushed.  It  was  claimed  that  the  defendant  was 
guilty  of  negligence  in  not  providing  a  clutch  other  than  the 
pedal,  to  prevent  motion  in  the  machine  while  the  operator's 
hands  were  exposed  to  danger.  It  was  held,  however,  that  the 
jDlaintiff  could  not  recover. 

In  the  case  of  Aj}pel  v.  Buffalo^  New  York  and  Philadd- 
ylim  Railway  Co,  (111  N.  Y.  550),  the  plaintiff's  intestate 
Wiis  a  switchman  employed  in  the  defendant's  yards,  helping 
to  make  up  and  distribute  trains.  While  so  engaged,  his  foot 
was  caught  in  a  frog,  wliich  connected  two  converging  tracks, 
and  he  was  run  over  and  killed.  It  was  claimed  that  the 
defendant  was  negligent  for  the  reason  that  it  had  failed  to 
place  blocks  in  the  openings  of  the  frogs,  which  would  pre- 
vent such  accidents.  It  appeared  that  blocks  were  in  use  by 
other  roads  for  the  purpose  of  preventing  similar  accidents, 
l)iit,  notwithstanding,  it  was  held  that,  in  accepting  and  con- 
tinuing in  the  employment,  he  assumed  the  hazard,  and  that 
the  plaintiff  could  not  recover. 

And  to  the  same  effect  are  Hickey  v.  Taaffe  (105  N.  Y.  26) ; 
De  Forest  v.  Jewett  (88  id.  264) ;  WhiU  v.  Witf^rnan  Litho- 
grapJiic  Co.  (43  X.  Y.  S.  R  312). 

The  winch  would  have  been  safer  had  a  covering  been 
placed  over  the  wheels.  After  an  accident  has  occurred,  it  is 
oftei^easy  to  discover  means  tliat  would  have  prevented  it. 
But  the  plaintiff  knew  that  there  was  no  cover  and  the  conse- 
quences that  would  result  from  the  placing  of  his  hand  between 
the  wheels.  If  operated  w^ith  care,  the  machine  was  reason- 
ably safe,  and  if  so,  under  the  i-ule  to  which  we  have  called 
attention,  the  defendant  did  not  become  liable  by  reason  of  its 
failure  to  furnish  an  additional  safeguard  in  the  form  of  a 
cover. 

But  again,  the  plaintiff  was  reaching  for  the  lever  over  the 
cog  wheels.  He  did  this  without  looking.  A  glance  of  aa 
instant  would  have  disclosed  the  position  of  the  wheels  and 
enabled  him  to  have  reached  the  lever  in  safety.  Instead  of 
looking,  he  thoughtlessly  extended  his  arm  toward  the  lever, 
and  in  doing  so,  placed  his  fingers  between  the  cogs  of  the 
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revolving  wheels.  In  this  he  was  negligent.  To  hold  masters 
liable  under  such  circumstances  would  practically  make  them 
insurers  against  accidents  to  their  employes.  In  our  large 
factories  and  machine  shops  hundreds  of  machines  are  to  be 
found  with  wheels  open  to  view  and  to  touch.  Persons 
employed  to  operate  them  are  requii'ed  to  exercise  ordinary 
care,  and  hitherto  it  has  not  been  understood  to  be  necessary 
that  the  wheels  should  be  covered  so  as  to  prevent  them  from 
thoughtlessly  placing  their  fingers  between  the  wheels. 

But  it  is  claimed  that  the  ordinary  rule  lias  no  application 
in  tliis  case  for  the  reason  that  the  injury  occurred  on  ship- 
board; that  the  plaintiff,  having  been  commanded  by  his 
superior  officer  to  operate  the  winch,  was  under  coercion  and 
had  no  right  to  refuse.  But  it  does  not  appear  to  us  that  this 
question  is  presented  by  tlie  evidence. 

Under  the  maritime  law  the  master  has  absolute  authority 
on  board  of  his  ship,  and  his  ordei's,  if  lawful,  must  be  obeyed 
by  the  common  seamen.  Tlie  master,  however,  has  no  right 
to  require  a  seaman  to  operate  a  dangerous  machine. 

If,  as  we  have  shown,  the  machine  was  reasonably  safe  if 
operated  with  care,  the  master  had  the  right  to  require  the 
plaintiflF  to  operate  it,  and  it  was  his  duty  to  observe  the  care 
necessary  to  prevent*the  injury. 

But  assuming  that  the  machine  was  dangerous,  there  were 
no  threats  made  by  the  master  or  evidence  given  to  show 
coercion.  The  usual  order  was  given  to  the  plaintiff  to 
operate  the  winch.  lie  made  no  ol)jection  or  complaint  in 
reference  thereto.  He  was  in  port  and  could  have  left  the 
vessel  and  sought  the  protection  of  the  consul  if  the  orders  of 
the  master  were  unlawful. 

Coercion  must  be  established  by  the  evidence.  The  bare 
fact  that  he  was  told  to  operate  the  winch  does  not  establisli 
an  intent  to  unlawfully  interfere  witli  him,  and  we  cannot, 
from  that  fact  alone,  assume  that  he  would  have  been  unlaw- 
fully punished  had  he  refused  to  obey  the  order. 

In  the  case  of  Thompson  v.  Hermann  (47  Wis.  602),  the 
plaintiff  was  ordered  by  the  master  to  adjust  a  gaff  which  had 
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been  unshipped,  by  standing  npon  the  lower  boom  and  pulling 
upon  the  bow-line  fastened  to  one  of  the  home  of  the  jaw  of 
the  gaff,  and  which  was  liable  to  slip  from  the  horn  which  was 
smooth  and  slippery,  and  cause  the  plaintiff  to  fall  from  the 
boom  to  the  deck  below.  The  plaintiff  thinking  it  unsafe 
and  dangerous  to  obey  such  an  order  objected  and  protested 
against  the  same,  and  informed  the  master  that  the  main  gaff 
could  be  adjusted  by  means  of  a  tackle  there  at  hand,  and 
with  safety  to  all  concerned.  But  the  master  refused  to  adopt 
such  precautionary  means,  and  imperatively  ordered  the  work 
to  be  done  in  the  manner  directed  by  him.  The  plaintiff 
thereupon  undertook  the  task,  and  was  in  the  careful  discharge 
of  his  duty  in  obedience  to  the  order  when  the  line  slipped 
from  the  horn  of  the  jaw,  causing  the  plaintiff  to  fall  from  the 
boom  and  receive  the  injuries  for  which  the  action  was  brought. 
It  was  found  as  a  fact  that  the  master  was  grossly  negligent  in 
not  adopting  the  safe  and  proper  means  suggested  by  the 
plaintiff.  It  was  held  that  the  plaintiff  could  recover.  But 
in  that  case  the  seaman  objected  and  protested  against  the 
improper  order  of  the  master.  He  was,  however,  imperatively 
ordered  to  do  the  work  in  the  manner  directed.  Here  was 
evidence  of  coercion,  and  no  contributory  negligence,  clearly  dis- 
tinguishing the  case  from  the  one  we  hate  under  consideration. 

It  consequently  appears  to  me  that  the  exceptions  to  which 
we  have  called  attention  were  well  taken,  and  that  the  judg- 
ment should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

All  concur  with  LAia)ON,  J.,  except  Follett,  Ch.  J.,  Haight 
and  Pabker,  JJ.,  dissenting. 

Judgment  affirmed. 
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Jakes  S.  Kogebs  et  al.,  Appellants,  v.  The  New  York  and    ^^  ad*592 
Texas  Land  Company  et  al.,  Respondents. 

Where  laod  of  great  value  is  conveyed  for  no  substantial  consideration  and 
yet  with  no  intention  of  making  a  gift,  the  probabilities  favor  the  exist- 
ence of  reserved  rights  in  the  miture  of  a  trust,  and  shght  evidence  as 
to  such  an  intent  of  the  parties  will  establish  one. 

A  railroad  corporation  which  had  outstanding  about  $7,000,000  of  second 
mortgage  bonds,  transferred  to  trustees  for  the  bondholders  lands,  the 
value  of  which  was  about  the  amount  of  the  bonds  ;  the  transfer  was 
accepted  by  the  bondholders  in  full  satisfaction  of  said  bonds.  A  com- 
mittee was  appointed  by  the  bondholders  to  devise  a  plan  for  managing 
and  disposing  of  the  lands  so  as  ultimately  to  secure  to  the  owners  the 
par  value  of  the  bonds ;  said  committee  recommended  the  organization 
of  a  corporation  with  a  capitt)l  of  $1,500,000,  ten  per  cent  to  be  paid  in 
cash  and  the  remainder  by  conveyance  to  the  company  of  lands  to  that 
amount,  the  corporation  to  take  title  to  all  the  lands,  to  issue  scrip  to 
the  amount  of  $6,000,000  to  its  stockholders  pro  rata,  entitling  them  to 
land  corresponding  to  the  difference  between  the  capital  and  the  prob- 
able ultimate  value  of  the  lands,  which  was  stated  to  be  the  amoimt  of 
the  bonds  and  matured  coupons,  the  scrip  to  be  received  in  payment  of 
seventy-five  per  cent  of  the  price  of  lands  when  sold,  with  an  option  to 
the  company  to  retire  the  scrip  by  the  payment  of  its  par  value,  or  to 
purchase  it  *'outof  the  company's  surplus  funds."  The  bondholders 
adopted  the  report,  authorized  the  formation  of  the  proposed  company, 
directed  the  trustees  U)  convey  the  lands  to  it  and  requested  it  to 
issue  the  scrip  as  propos(»d,  all  of  which  was  done.  The  scrip  was 
issued  in  the  form  of  certiticates  of  ownership,  transferable  by  assign- 
ment or  delivery.  Each  certiflcjite  contained  the  statement  that  it  would 
be  received  by  the  company  in  payment  for  seventy-flve  per  centum  of 
the  price  of  the  company's  lands  at  regular  selling  rates,  and  that  it  was 
redeemable  at  the  option  of  the  company  at  its  par  value  in  cash.  The 
company  so  organized  sold  lands  and  received  on  some  of  the  siiles  land 
scrip  in  part  payment,  and  also  purchased  scrip,  all  of  which  was  can- 
celed; it  thereafter  purchased  about  $1,100,000  of  scrip,  which  was 
paid  for  eventually  out  of  the  proceeds  of  land  Siiles  and  rents ;  this 
instead  of  being  canceled  was  distributed  as  a  dividend  to  the  stock- 
holders. The  company  subse(iuently  sold  a  large  quantity  of  the  land 
to  P.,  who  had  been  one  of  its  directors  but  who  resigned  three  days 
before  the  transaction,  for  $544,006.98  in  cash,  and  $1,631,1)00  in 
scrip,  of  which  $826,800  was  reissued  scrip.  Of  the  cash  payment  the 
company  distributed  $450,000  as  a  dividend  to  its  stockholders ;  said 
sale  was  made  in  good  faith  and  was  ratified  by  a  majority  of  the  stock- 
holders.    In  an  aetion  against  the  company,  its  directors  and  P. ,  brought 
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by  holders  of  outstanding  scrip  to  recover  of  the  individual  defendants 
in  the  name  of  the  company  the  amount  of  the  reissued  scrip,  and  to 
compel  the  application  thereof  to  the  retirement  of  outstanding  scrip, 
Tield,  that  the  company,  to  the  extent  of  three-fourths  of  the  lands  and 
their  proceeds,  held  the  same  as  trustee  for  the  scripholders,  to  sell  for 
their  benefit  until  they  were  paid  the  face  value  of  their  scrip  ;  that  the 
scrip  dividend  was  a  brciich  of  trust,  as  was  the  cash  dividend  to  the 
extent  of  three-fourths  thereof  ;  that  the  rights  of  the  scripholders  were 
not  limited  to  the  terms  of  the  certificates,  but  that  in  connection  with 
them,  were  to  be  rciid  the  directions  given  to  the  committee,  its  report, 
the  resolutions  adopted  and  the  separate  conveyances  of  the  land;  and 
.  that  all  of  the  provisions  relating  to  that  part  of  the  land  conveyed  to 
the  company  for  the  scrip  became,  upon  its  acceptance  of  the  convey- 
ance, its  own  obligations,  which  it  could  not  lawfully  evade  or  violate. 

Plaintiffs  brought  a  former  action  against  the  company  alone  to  restrain  it 
from  reissuing  scrip;  a  temporary  injunction  was  issued  therein 
which  was  by  their  consent  vacated  without  prejudice  to  either  party. 
JleM,  that  plaintiffs  did  not  thereby  consent  to  the  acts  complained  of 
here. 

The  complaint  contained  a  prayer  for  general  relief.  Held,  that  after  an 
answer  was  interposed,  plaintiffs  were  entitled  to  any  relief  warranted 
by  the  facts  proved,  consistent  with  those  alleged  and  not  hostile  to  the 
pleader's  theory  of  the  action,  although  not  precisely  conforming 
thereto. 

Argued  April  21,  1892 ;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  16,  1890,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  tlie  court  on  trial  at 
Special  Term. 

This  was  an  action  by  the  j^laintiffs,  as  holders  of  certain 
scrip  issued  by  the  Xew  York  and  Texa^  Land  Company  (Lim- 
ited), in  behalf  of  themselves  and  all  other  scripholders  similarly 
situated^  to  recover  from  the  directors  of  that  corporation,  in 
its  name,  the  sum  of  $1,100,000,  and  to  compel  the  applica- 
tion thereof  to  the  retirement  of  outstanding  scrip  and  for 
other  relief. 

In  1879,  the  International  and  Great  Northern  Railroad 
Company,  which  was  created  by  the  consolidation  of  two  other 
Texas  railroad  companies,  known  as  the  Houston  and  Great 
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Northern  and  the  International,  owned  4,754,173  acres  of  land 
situated  in  said  state,  together  with  5,907  town  lots  and  cer- 
tain instruments  entitling  it  to  more  land,  which  upon  the  trial 
were  treated  as  land.     At  the  same  time  there  was  outstanding 
certain  second  mortgage  bonds,   due  and  unpaid,  issued  by 
the  consolidated  company,  amounting  with  interest  to  over 
$7,000,000,  which  was  about  the  value  of  naid  lands  and  land 
interebts,  according  to  the  rate  at  which  the  state  of  Texas  was 
selling  similar  lands.     On  the  1st  of  November,  1S79,  the 
International  and  Great  Northern  Railroad  Company  conveyed 
said  lands  and  interests  to  John  S.  Kennedy,  8amuel  Thorn 
and  William  Walter  Phelps,  as  trustees  for  the  second  mort- 
gage bondholders,  in  full  satisfaction  of  their  claims  against 
each  and  all  of  said  railroad  companies.     After  the  boiidhold- 
ers  thus,  through  their  trustees,  became  the  owners  of  the  land, 
they  appointed  a  committee  from  their  own  numl)er,  consisting 
of  Moses  Taylor,  William  Walter  Phelps,  John  S.  Kennedy, 
Samuel  Thorn  and  John  Seeley,  who  were  known  as  the  pur- 
chasing conmiittee,  to  act  for  them  in  handling  said  lands. 
They  directed  said  committee  '*  to  prepare  and  report  to  them 
a  plan  by  which  they  could,  if  possible,  realize  in  money  the 
par  value  of  their  said  bonds  "  out  of  said  lands.     They  also 
directed  the  committee  "  to  prepare  and  report  to  them  a  plan 
for  organizing  a  corporation,  to  which  said  lands  should  be 
conveyed     *     *     *     in  which  corporation,  in  consideration 
of  said   conveyance  and   transfer,   said  bondholders   should 
become  individually  possessed  of  interests,  which  should  repre- 
sent and  ultimately,  if  possible,  realize  in  money  the  par  value 
of  their  said  bonds."     Accordingly,  the  purchasing  committee 
'*  sought  to  contrive  some  method  by  which  the  said  lands 
should  be  so  managed  and  disposed  of  as  to  secure  to  said 
Ixjudholders,  ultimately,  the  par  value  of ''  their  bonds,  "  and 
to  that  end  contrived  a  scheme  for  a  corporation."     On  the 
19th  of  January,  1880,  they  reported  to  a  meeting  of  the 
bondholders,  in  substance,  as  follows :  They  first  refer  to  their 
appointment  "  under  the  plan  of  reorganization  of  the  stock 
and  bondholders  of  the  International   and   Great  Northern 
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Railroad  Company,"  by  which  it  was  agreed  to  accept  in  sati^ 
faction  of  the  claims  of  the  second  mortgage  bondholders,  a 
conveyance  of  the  land  and  land  interests  in  question  and  state 
that  snch  conveyance  has  been  made  to  three  trustees,  "  who 
now  hold  the  lands  *  *  *  subject  to  the  directions  of  the 
bondholders  interested."  After  thus  stating  what  there  was 
on  hand  to  manage  and^  dispose  of,  they  proceeded  to  the 
method  by  recommending  it  as  expedient  for  the  bondholders, 
to  organize  a  corporation,  with  limited  liability,  under  the  laws 
of  the  state  of  New  York,  and  added  that  the  committee  had 
taken  the  preliminary  steps  for  that  purpose.  They  proposed 
that  the  corporation  be  organized  under  the  name  of  "  The 
New  York  and  Texas  Land  Company  (Limited),"  with  a  capital 
of  $1,500,000  to  be  represented  by  30,000  shares,  of  the  par 
value  of  fifty  dollars  each,  ten  per  cent  to  be  paid  in  cash  and 
the  remainder  by  conveyance  to  the  company  of  lands, 
*  *  *  to  tliat  amount.  The  report  continues :  "  But  as 
the  property  of  the  new  company  will  in  fact  greatly  exceed 
in  value  the  amount  of  nominal  capital,  it  has  been  deemed 
advisable  that  the  corporation  thus  formed  should  issue  scrip 
to  its  stockholders,  pro  rata,  entitling  them  to  an  amount  of 
lands,  corresponding  to  the  difference  between  the  capital  and 
the  probable  ultimate  value  of  the  lands  when  they  shall  be 
opened  for  settlement."  After  estimating  the  value  of  the 
lands  and  stating  the  facts  upon  which  the  estimate  was  based, 
they  further  say  :  "  Upon  this  basis,  the  land  should  ultimately 
be  wortli  the  entire  amount  of  the  outstanding  bonds  and 
matured  coupons.  The  committee,  therefore,  recommend  that 
the  new  corporation  should  issue  scrip  to  the  amount  of 
$6-,000,000,  to  be  divided  ^;r^  rata  among  its  stockholders  and 
to  be  receivable  in  payment  of  seventy-five  per  cent  of  the 
price  of  its  lands  at  its  regular  selling  rates,  with  an  option  to 
the  company  to  retire  the  scrip  from  time  to  time,  by  the  pay- 
ment of  its  par  value  and  liberty  to  purchase  it  out  of  the 
company's  surplus  funds  under  public  notice  and  sealed  pro- 
posals at  the  lowest  price  at  which  it  may  be  offered."  Then 
follows  a  statement,  showing  "  the  general  result  of  the  pro- 
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posed  agreement,"  in  which  the  second  mortgage  liabilitiee 
are  put  down  at  $7,240,14(\  the  value  of  the  land  at  $7,219,866, 
the  capital  of  the  company  at  $1,500,000,  and  the  amount  of 
the  scrip  to  be  issued,  at  $6,000,000.     The  committee  further 
reported  "that  in  view  of  the  low  estimate  which  they  have 
placed  upon  some  of  the  lands  in  the  foregoing  statement  and 
the  advantages  of  putting  both  capital  and  issuable  scrip  in 
round  numbers,  it  is  best  to  fix  tlie  total  issue  at  $7,500,000, 
instead  of  reducing  it  to  the  precise  amount  due  upon  the  bonds 
and  coupons.    Eacli  holder  of  a  bond  with  all  coupons  attached 
will,  therefore,  be  entitled  to  receive  therefor  six  shares  of 
stock,  representing  a  par  value  of  $300  and  scrip  for  $1,200, 
payable  in  land,  making  a  total  of  $1,500,  or  about  the  same 
as  the  par  value  of  the  bonds  and  coupons.     As  there  are 
about  4,750,000  acres  of  land  to  come  to  the  new  corporation, 
every  holder  of  an  outstanding  bond  with  all  coupons  attached 
would  be  entitled  to  scrip,  under  which  he  could  take  directly 
in  his  own  name  760  acres  of  land  on  paying  cash  for  one-fourth 
of  the  price  and  would  virtually  retain  by  his  ownership  of 
stock  the  title  to  190  acres  more,  in  addition  to  his  interest  in 
the  revenue  from  cash  receipts  on  otlier  sales  to  other  scrip- 
holders.     The  value  of  each  share  even  after  the  distribution 
of  scrip  would  be  much  greater  than  the  value  of  190  ordinary 
acres  of  land,  because  the  lands  include  a  very  large  amount  of 
town  lots  and  lands  near  depots  in  settled  counties  of  the  state. 
The  holders  of  scrip  would  also  have  an  option  to  take  more 
than  760  acres  of  wild  lands,  or  less  than  that  number  of  more 
available  tracts,  as  the  price  of  each  class  of  lands  would  be 
determined  by  the  company  upon  a  fair  basis  with  reference 
to  their  market  value  and  with  a  view  to  making  tlie  entire 
sales  satisfactory  to  all  parties  interested  and  sufficient  to  make 
the  stock  ultimately  worth  par."     Mention  was  made  of  the 
fact  that  much  of  the  land  was  exempt  from  taxation  for  the 
period  of  twenty-five  years  from  the  date  of  the  certificates, 
whether  it  was  in  the  hands  of  purchaisers  or  not.     Allusion 
was  made  to  the  policy  of  the  new   company  in  surveying, 
selling  and  leasing  lands  and  the  coimnittee  add  "  it  is  expected 
SioKELs — ^VoL.  LXXXIX.        26 
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that  by  these  means  sufficient  funds  can  be  obtained  to  make 
the  stock  a  regularly  dividend-paying  investment  at  an  early 
day."  As  the  statute  under  which  the  proposed  corporation 
was  to  be  fonned  "makes  all  the  stockliolders  liable  for  its 
debts  until  the  capital  stock  is  fully  paid  up,"  the  committee 
stated  that  it  was  "  necessary  to  convey  the  entire  property  at 
once  to  the,  corporation  and  to  organize  it  from  among  persons 
who  will  pay  ten  per  cent  in  cash  immediately  upon  their 
subscription.  The  conmiittee,  therefore,  propose  to  organize 
the  corporation  upon  tlie  subscription  of  a  few  persons  only, 
instead  of  waiting  for  the  subscription  of  every  individual 
bondholder;  the' subscribers  paying  all  the  capital  stock  in 
full  and  agreeing  to  transfer  to  each  bondholder  the  proper 
amount  of  stock  upon  the  delivery  of  his  bonds,  or  of  the 
receipts  given  by  this  committee  for  such  bonds.  Bondholders 
will  thus  receive  their  stock  free  and  clear  from  any  liability 
whatever;  the  capital  stock  being  fully  paid  up  before  any 
certificates  are  issued  to  them." 

Wlien  said  report  was  made,  the  bondholders,  by  fonnal 
resolutions,  unanimously  adopted  and  ratified  the  same  "in 
each  and  every  particular,"  directed  the  trustees  to  convey  the 
lands  and  land  interests  to  the  land  company,  "  and  authorized 
said  purchasing  conmiittee  in  their  behalf  to  complete  the 
organization  of  the  defendant,  the  New  York  and  Texas  Land 
Company  (Limited),  upon  the  terms  and  for  the  purposes  set 
forth  in  said  report."  *  *  *  "  They  also  requested  the 
land  company  to  issue  scrip  to  the  stockholders  in  acconlance 
with  the  j)lan  reported  by  the  committee,  except  that  the  lil)- 
erty  to  buy  in  the  same  under  sealed  proposals  was  restricted 
to  purchasers  at  a  rate  not  exceeding  its  par  value." 

The  defendant  corporation  was  organized  accordingly,  and 
all  the  land  and  land  interests  were  conveved  and  transferred 
to  it,  pursuant  to  a  formal  offer,  one-fifth  in  payment  of  the 
balance  due  upon  subscriptions  to  stock,  and  four-fifths  in  con- 
sideration of  the  land  scrij),  to  be  issued  to  the  bondholders  in 
accordance  with  said  report.  The  stock  and  scrip  were  issued 
to  the  bondholders  about  the  month  of  March,  1880.     The 
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land  scrip,  as  finally  issued,  was  in  the  form  of  a  certificate  of 
ownership  of  such  scrip  to  the  amount  of  $1,000  par  value, 
transferrable  by  assignment,  or  by  delivery  merely,  when  certi- 
fied to  the  bearer.  The  whole  amount  issued  was  $6,000,000, 
and  each  certificate  contained  the  following  statement :  "  This 
certificate  will  be  received  by  the  company  in  payment  for 
seventy-five  per  centum  of  the  price  of  the  company's  land,  at 
the  regular  selling  rates,  to  be  by  it  fixed  from  time  to  time. 
It  is  redeemable  at  the  option  of  the  company  at  any  time  by 
the  payment  of  its  par  value  in  cash  to  the  holder."  It  is 
allied  in  the  complaint,  and  not  denied  in  the  answers,  that 
the  certificates  first  issued  did  not  contain  the  foregoing  state- 
ment, but  they  were  soon  exchanged  for  others  in  the  form 
already  described.  Thus  each  holder  of  a  l)ond,  amounting 
with  interest  to  $1,500,  became  the  owner  of  stock  of  the  land 
company  to  the  amount  of  $300,  and  of  scrip  to  the  amount 
of  $1,200,  while  the  company  itfielf  became  the  owner  of 
4,754,173  acres  of  land  and  5,907  town  lots,  together  worth 
about  $7,500,000. 

The  plaintiff  Rogers,  as  one  of  the  bondholders,  received 
scrip  to  the  amount  of  $114,000,  which  he  has  held  ever  since, 
and  in  July,  1886,  the  plaintiff  Denny  became  the  owner  by 
purchase  of  scrip  to  the  amount  of  $100,000,  which  he  still 
holds.  Mr.  Tod,  originally  a  plaintiff,  is  no  longer  a  party  to 
the  action.  Since  August  11,  1885,  the  individual  defendants, 
except  Mr.  Phelps,  have  been  directors  of  the  land  company, 
and  composed  a  majority  of  the  board.  Mr.  Phelps  was  a 
director  from  the  same  date  until  April  27,  1887,  when  he 
resigned. 

The  land  eom)>any  at  various  times  received  land  scrip  in 
part  payment  for  lands  sold,  and  forthwith  physically  canceled 
the  same  and  never  attempted  to  reissue  any  part  thereof. 
**0n  April  27,  1883,  the  said  land  company  issued  a  circular 
inviting  proposals  for  the  sale  of  land  scrip  to  it,  for  the  pur- 
pose of  cancellation,  and  in  accordance  with  such  circular 
accepted  proposals  for  the  sale  of  $2,486,500  par  value  of  such 
8crip  at  about  fifty  per  centum  of  its  par  value,  all  of  which 
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land  scrip  was  pliysicallj  canceled  and  retired  by  the  said 
company,  and  has  never  been  reissued.  On  or  about  Decem- 
ber 1,  1883,  the  said  company  again  invited  proposals  for  the 
sale  of  its  land  scrip  to  it  by  means  of  a  circular,  in  which 
nothing  was  said  concerning  cancellation,  and  under  this  cir- 
cular received  and  accepted  proposals  for  the  sale  to  it  of 
about  $584,000  in  par  value  of  its  land  scrip,  at  the  price  of 
about  fifty  per  centum  of  its  par  value,  and  purchased  and 
received  its  land  scrip  to  that  amount.  For  the  purpose  of 
purchasing  other  land  scrip,  the»said  company  borrowed  from 
the  National  City  Bank  of  New  York  the  sum  of  $240,000, 
and  purchased  therewith  in  the  market,  and  not  under  any 
circular  or  upon  any  bids  made  in  pursuance  thereof,  its  land 
scrip  to  the  par  value  of  $524,800,  which  loan  continued  for 
some  time  after  the  said  land  scrip  had  been  acquired,  but 
which  was  eventually  paid  off,  in  part  from  the  proceeds  of 
land  sales  and  in  part  from  tlie  collection  of  rent^  on  leased 
lands."  By  the  18th  of  April,  1887,  land  scrip  amounting  to 
over  $3,000,000  par  value  had  been  purchased  by  the  land 
company,  or  received  as  part  payment  of  land  sold,  and  form- 
ally canceled,  and  at  the  same  date  the  company  had  pur- 
chased other  scrip  out  of  the  proceeds  received  from  its  lands 
to  the  amount,  in  all,  of  $1,125,000,  par  value,  which  it  did 
not  formally  cancel. 

Early  in  April,  1887,  the  directors  were  advised  by  counsel, 
and  in  good  faith  believed,  that  a  considerable  portion  of  the 
land  belonging  to  the  company  would  be  forfeited  to  the  state 
of  Texas  under  its  laws,  unless  it  was  ^'  speedily  sold  and  con- 
veyed to  some  grantee  other  than  a  corporation."  At  a  meet- 
ing of  the  directors  held  April  18,  1887,  all  of  the  individual 
defendants,  constituthig  the  entire  board  and  controlling  a 
majority  of  the  stock,  being  present,  it  was  resolved  that  the 
two  blocks  of  scrip,  so  purchased  as  aforesaid,  of  the  par  value 
of  $584,000  and  $524,800,  respectively,  should  be  distributed 
by  dividend  to  the  stockholders  in  the  proportion  of  $87.50  of 
scrip  to  each  $50  of  stock  ;  that  a  circular  should  be  mailed  to 
each  stockholder  notifying  him  of  the  distribution,  and  urging 
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him  to  use  the  scrip  immediately  in  the  purchase  of  such  lands 
as  wonld  be  first  forfeited  unless  sold ;  that  a  circular  should 
also  be  mailed  to  all  other  holders  of  scrip,  notifying  them  that 
their  scrip  should  be  used  in  exchange  for  land  within  a  reason- 
able time,  in  order  to  avoid  risk  of  loss  through  forfeiture  of 
the  land  under  the  laws  of  Texas.  On  the  same  day  a  circular 
embodying  the  substance  of  the  resolutions  was  mailed  to  each 
known  stockholder  and  scripholder,  and  a  copy  thereof  was 
received  by  the  plaintiflEs.  Land  scrip  to  the  amount  of 
$1,088,140  was  immediately  distributed  in  dividends  pursuant 
to  said  resolutions,  but  to  the  amount  of  $36,860  was  not 
accepted  by  the  plaintiffs  and  a  few  other  stockholders.  April 
30,  1887,  the  land  company  sold  and  conveyed,  pursuant  to 
the  plan  set  forth  in  said  circular,  1,087,953  acres  of  its  land 
to  the'defeiidant  Phelps,  who  was  not  then  a  director,  but  had 
resigned  only  three  days  before,  for  $544,006.98  in  cash  and 
$1,631,900  in  land  scrip.  The  company  did  not  keep  separate 
its  rdfisued  scrip,  which  was  in  the  same  form  as  the  original, 
to  the  amount  of  $1,125,000,  from  its  valid  and  legally  out- 
standing scrip.  Out  of  said  payment  of  $1,631,900  in  land 
scrip,  $826,800  was  reissued  scrip,  but  it  was  impossible  to 
ascertain  whether  any  further  amount  of  such  reissued  scrip 
was  included  in  said  payment,  or  to  ascertain  the  number  of 
the  certificates  of  any  of  the  reissued  scrip  for  the  purpose  of 
identifying  it.  Out  of  the  cash  payment  made  as  aforesaid  to 
the  land  company,  on  the  30th  of  April,  1887,  it  forthwith 
declared  and  has  since  paid  to  its  stockholders  a  dividend  of 
$15  per  share,  or  $450,000  in  all,  but  took  the  precaution  to 
require  a  bond  of  indemnity.  The  total  amount  of  the  divi- 
dends in  scrip  and  cash  paid  within  thirty  days  was  $52.50  for 
each  $50  in  stock. 

The  amount  of  land  scrip  now  outstanding  is  $980,300,  or 
less  than  three^ourths  of  the  amount  of  said  dividends  of 
$1,125,000  in  reissued  scrip,  and  $450,000  in  cash.  Said  sale 
of  land  was  made  in  good  faith  to  avoid  the  danger  of  for- 
feiture, and  the  same  was  subsequently  ratified  at  a  general 
meeting  of  the  stockholders  by  a  vote  of  18,142  shares  in  favor 
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thereof  to  981  shares  against  it.  After  such  sale  had  been 
made,  there  still  remained  lands  belonging  to  the  company,  as 
good  in  quality  as  that  sold,  to  the  amount  of  2,287,496  acres, 
worth  nearly  $3,000,000,  which  it  offered  and  still  offers  for 
sale  at  the  established  prices. 

The  plaintiffs  never  offered  their  scrip  in  purchase  of  lands, 
although  the  company  has  always  been  ready  and  willing  to 
receive  any  outstanding  scrip  in  payment  for  lands  in  accord- 
ance with  the  terms  of  the  certificates.  After  finding  the 
foregoing  facts,  in  substance,  the  trial  court  also  found  as  a 
fact  that  the  plaintiffs,  as  such  scripholders,  had  sustained  no 
actual  injury  by  reason  of  the  premises,  and  dismissed  the 
complaint  on  that  theory,  although  it  determined  and  adjudged 
that  the  company  had  no  right  or  power  to  reissue  said  scrip 
to  the  amount  of  $1,125,000,  and  that  the  same  was  canceled 
and  extinguished  by  the  purchase  thereof. 

•  James  C.  Ca/rter  and  Jvlien  T.  Da/oiea  for  appellants. 

Noah  Davis  and  Thomas  O.  Shearma/n  for  respondents. 

Vann,  J.  The  plaintiffs  claim  that  the  land  company  is  the 
trustee  of  the  scripholders  to  the  extent  of  three-fourths  of 
the  lands  and  its  proceeds,  and  that  it  was  a  breach  of  trust  to 
make  the  scrip  dividend  of  $1,125,000  to  the  stockholders,  as 
it  in  effect  gave  away  more  than  500,000  acres  of  land  through 
the  purchasing  power  of  the  scrip  thus  wrongfully  divided. 
They  further  claim  that  the  cash  dividend  of  $450,000  was 
also  a  breach  of  the  trust,  as  it  amounted  to  a  donation  to  the 
stockholders  of  $337,500  in  money  that  equitably  belonged  to 
the  scripholders. 

The  defendants  deny  that  any  part  of  the  land  was  held  in 
trust,  and  claim  that  the  rights  of  the  scripholders  are  confined 
to  the  privilege  of  using  scrip  to  purchase  land,  and  that  as 
neither  the  plaintiffs  nor  any  of  the  scripholders  have  been 
denied  that  right,  they  have  no  cause  of  action  against  the 
company  or  its  directors.     In  taking  this  position,  the  defend- 
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ants  rely  on  the  scrip  certificates  as  the  origin  and  boundary  of 
the  rights  of  the  scripholders,  while  the  plaintiflPs,  in  support 
of  their  position,  contend  that  the  report  of  the  purchasing 
committee,  setting  forth  a  general  plan  of  operations,  includ- 
ing B&  a  part  thereof  the  issue  of  scrip,  is  the  foundation  of 
the  scripholders'  rights. 

In  order  to  determine  whether  the  certificates  created  and 
defined  all  the  rights  of  their  liolders,  it  is  necessary  to  look 
into  the  acts  which  brought  them  into  existence,  and  to  ascer- 
tain the  object  for  which  they  were  issued.  The  fundamental 
fact  is  the  debt  of  the  bondholderp  against  the  railroad  com- 
pany. They  lent  their  money  to  that  corporation  and  took  its 
second  mortgage  bonds  as  security.  The  bonds  became  due 
and  were  not  paid,  and  the  road,  being  unable  to  pay  them  in 
money,  conveyed  land  in  payment,  which  was  accepted  in 
the  place  of  money,  because  nothing  better  could  be  had. 
Although  their  claim  against  the  railroad  was  thus  satisfied, 
their  debt  was  not  collected,  but  was  converted  into  land  with 
the  expectation  of  turning  the  land  into  money,  and  in  that 
manner  collecting  the  debt.  The  best  method  to  accoinplish 
this  was  a  serious  problem.  Several  hundred  bondholders, 
who  did  not  want  land,  but  wanted  money,  had  suddenly  and 
through  necessity  become  the  owners  of  vast  tracts  of  land, 
amounting  to  millions  of  acres,  mainly  unproductive  and  even 
unsurveyed,  spread  over  fifty  counties  in  a  distant  state. 
Partition  was  impracticable  for  many  reasons,  but  chiefly 
because  they  did  not  want  the  land,  divided  or  undivided,  but 
wanted  all  the  money  that  the  land  would  bring  when  sold  to 
the  best  advantage.  An  immediate  sale  was  out  of  the  ques- 
tion, because  such  an  immense  body  of  land  could  not  be 
thrown  upon  the  market  all  at  once,  without  depressing  prices 
and  causing  serious  loss.  Good  management  required  that 
competition  between  owners  in  selling  should  be  avoided,  and 
that  the  common  interest  should  be  continued.  It  was  neces- 
sary' to  make  surveys,  plat  maps,  establish  local  agencies  and 
proceed  by  a  general  and  comprehensive  plan  to  dispose  of 
the  land  gradually,  without  forcing  the  market.     A  central 
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^ency  was  needed,  so  organized  as  to  avoid  conflict  of  inter- 
ests, and  to  possess  supreme  and  irreyocable  power  to  manage 
and  sell.  As  the  bondholders  could  not,  witli  convenience  or 
advantage,  sell  their  interests  or  raise  money  on  them,  situated 
as  they  were,  it  was  desirable  that  some  means  should  be 
devised  to  represent,  proportionately,  each  bondholder's  rights 
in  the  common  property,  and  enable  him  to  sell,  mortgage  or 
pledge  it  without  expense  or  sacrifice  on  his  part,  and  without 
injury  to  his  associates  by  the  sale  of  land  in  competition  witli 
them.  Such  wae  the  situation  and  the  needs  of  the  bondholders 
when  they  met  to  take  action  with  reference  to  the  land,  and 
in  the  light  of  which  that  action  must  be  considered.  What 
(fid  they  do }  They  first  gave  general  directions  to  the  pur- 
chasing committee  to  prepare  and  report  a  plan  by  which  they 
could,  if  possible,  realize  in  money  the  par  value  of  their 
bonds  and  coupons  out  of  the  land.  Thus  they  treated  their 
debt  as  still  existing  and  as  the  basis  of  all  action,  and 
their  primary  purpose,  as  thus  declared,  was  to  collect  that 
debt  out  of  the  land,  the  only  means  then  left  They  next 
gave  specific  directions  to  the  committee  to  prepare  and  report 
a  plan  for  organizing  a  corporation  to  which  the  land  should  • 
be  conveyed,  and  in  which,  in  consideration  of  sudi  convey- 
ance, they  should,  individually,  have  interests  that  should  rep- 
resent, and  ultimately,  if  possible,  realize  in  money  the  par 
value  of  their  bonds. 

These  brief  instruction  show  an  intelligent  comprehension 
of  the  situation,  and  an  ingenious  adaptation  of  means  to  the 
single  end  in  view,  which  was  to  collect  their  debt  by  convert- 
ing the  land  into  money  to  the  best  advantage  and  thereby  to 
"  realize  "  in  money  the  amount  of  their  bonds. 

The  committee,  acting  within  the  lines  of  their  instructions, 
"  sought  to  contrive  some  method  by  which  the  land  should  be 
so  mafiaged  a/ad  disposed  of  9a\o  secure  to  said  bondholders, 
ultimately,  the  par  value  of  their  bonds  and  coupons,  and 
*  *  *  to  that  end  contrived  a  scheme  for  a  corporation.'* 
The  collection  of  the  debt  was  uppermost  in  their  minds  also, 
and  the  formation  of  the  corporation  to  act  as  land  agent,  with 
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the  powers  and  on  the  grand  scale  required,  was  regarded  as 
the  best  available  method  of  accomplishing  that  object. 
Accordingly  their  report  embraced  the  creation  of  a  corpo- 
ration to  take  title  to  the  land,  with  a  capital  of  $1,500,000 ; 
ten  per  cent  to  be  paid  in  cash,  because  the  law  required  it, 
and  the  remainder  in  land  ''  to  that  amount,"  meaning  in  land 
worth  the  amount  unpaid  upon  the  stock.  It  provided  for 
the  issue  of  scrip  to  the  extent  of  $6,000,000,  entitling  the 
stockholders  to  "an  amount  of  lands"  corresponding  to  the 
difference  between  the  capital  and  the  ultimate  value  of  all 
the  land,  estimated  at  $7,500,000  on  the  basis  of  the  selling 
rate  fixed  by  the  state  of  Texas  for  its  land  of  similar  character. 
Each  holder  of  a  bond  with  all  coupons  attached,  amounting 
to  $1,500,  was  to  receive  $300  in  stock  and  $1,200  in  scrip. 
Upon  this  basis,  as  the  committee  rej)orted,  tlie  land  would 
'^ultimately  be  worth  the  entire  amount  of  the  outstanding 
bonds  and  coupons,"  thus  proceeding  on  the  theory,  for  the 
purpose  of  the  proposed  arrangement,  that  the  bonds  were 
Btill  in  existence  and  unpaid,  and  that  every  effort  should  be 
in  the  direction  of  collecting  the  debt  they  represented  out  of 
the  land.  The  scrip  was  "  to  be  receivable  in  payment  of 
seventy-five  per  cent  of  the  price  of  the  land  at  the  regular 
selling  rates,  with  an  option  to  the  company  to  retire  the  scrip 
from  time  to  time  by  the  payvient  of  its  par  value  and  liberty 
to  purchase  it  out  of  the  company's  si/rplus  funds  under 
public  notice  and  sealed  proposals  at  the  lowest  prices  at  which 
it  may  be  offered."  The  bondholders  unanimously  adoj)ted 
the  report  which  thus  became  their  plan  for  the  management 
and  disposition  of  the  land.  The  defendant  corporation  was 
accordingly  organized,  having,  as  one  of  its  expressed  ol)jects, 
the  purchase  and  sale  of  land  in  the  state  of  Texas,  and  one- 
fifth  of  all  the  land  was  conveyed  to  it  in  con.sideration  of  the 
capital  stock,  and  four-fiftlis  in  consideration  of  the  land 
scrip.  The  scrip,  as  issued,  did  not  contain  the  provision 
mentioned  in  the  report  that  the  company  should  be  at  liberty 
to  purchase  it  out  of  its  surplus  funds  under  public  notice  and 
sealed  proposals. 

SicKELs— Vol.  LXXXIX.        27 
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.  Tfaiufi  the  land,  which  was  regarded  by  all  concerned  as  stand- 
j&g  for  the  debt  of  the  bondholders  against  the  railroad  com- 
^a^y,  became  the  basis  of  the  capital,  the  business  and  the 
^obligations  of  the  corporation  to  which  it  was  conveyed.  That 
corporation  was  charged,  by  the  knowledge  of  its  directors,  the 
sonrcei  of  its  title  and  the  consideration  paid  for  the  land,  with 
nQtii3eiof  the  proceedings  of  the  bondliolders  which  led  to  its 
existence,  as  well  as  their  object  in  causing  it  to  be  organized. 
{Kmg  V.  Barnes^  109  N.  Y.  267,  288 ;  Bommer  v.  American 
Sj}iryjtl,  etc.^  Co,,  81  id.  468,  473 ;  GoddingUm  v.  Davis,  1  id. 
im^'^Hogfers  v.  iV:  Y.  cfe  Texas  Land  Co.,  17 N.  Y.  S.  K.  131.) 
.The.  directions  given  to  the  purchasing  committee,  the  report 
^ithat  committee,  the  resolutions  adopting  it  and  the  separate 
coaveyances  of  the  land  are  to  be  read  in  connection  with  the 
jcertoiicates  and  form  a  part  thereof  as  much  as  if  embodied  in 
«MrviEi!d!orsed  upon  them.  {Boardinan  v.  LaTce  Shore  cfe  M,  S, 
Ji;  a.  Co,,  84  N.  Y.  157, 172 ;  Wilson  v.  Randall,  67  id.  338 ; 
Sogers  v.  Smith,  47  id.  324 ;  Hathaxoay  v.  Payne,  34  id.  92, 
im^^. Wright  V.  Douglass,  7  id.  564,  573;  Stow  v.  Tifft,  15 
Johna  457 ;  Bailey  v.  Railroad  Co.,  17  Wall.  96,  106 ;  1 
Greenl.  Ev.  §§  277,  283,  286 ;  2  Parsons  on  Con.  m,  68.) 

.  The  certificates  were  mere  instruments  of  convenience  to  aid 
m  carrying  out  the  prior  contract  made  by  the  bondholders 
Tvitlt  \  each  other.  That  contra/?t  was  made  by  adopting  the 
Terpovt  of  the  purchasing  committee,  and  it  constituted  the  only 
authority  that  the  trustees  had  to  convey  the  land  to  the  cor- 
^oir^tion  defendant.  As  it  contained  nothing  inconsistent  with 
the  statute  under  which  the  corporation  was  organized,  the 
oontraet  became  binding  upon  it,  because,  with  complete  notice 
of  all  the  facts,  it  took  title  under  it.  All  the  provision^  relat- 
ing >t<i>  that  part  of  the  land  conveyed  for  the  scrip  became  its 
own  obligations,  which  it  could  not  lawfully  evade  or  violate. 
{Edwards  v.  Grand  Junction  Ry.  Co.,  1  Mylne  &  Cr.  650, 
&^k^\' Stanley  \ .  Chester  ik  Birkenhead  R.  Co.,  9  Sim.  Ch. 
"m^yWood  V.  Whelen,  93  111.  153;  L(m  v.  Cmin.,  etc.,  R. 
iR^Ooi,  46  K  H.  284;  Stanton  v.  J^T.  T.  <&  E.  Ry.  Co.,  59 
Conn.  272 ;  Whitney  v.  Wyman,  101  U.  S.  392 ;  Angell  & 
Ames  Corp.  §  804 ;  Green's  Brice  Ultra  Vires,  462.) 
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The  bondholders  were  the  promoters  of  the  land  company. 
Bemg  about  to  form  a  corporation  for  an  authorized  purpose, 
they  made  an  agreement  upon  the  subject  in  which  they  pro- 
vided for  beneiits  to  be  conferred  upon  it  and  burdens  to  be 
assumed  by  it  after  its  organization.  While  it  could  have 
refused,  when  it  came  into  existence,  to  accept  the  one  or  to 
be  bound  by  the  otlier,  it  could  not  accept  the  advantages  and 
then  refuse  to  assume  the  obligations.  By  accepting  title  to 
the  land  it  adopted  and  ratified  the  agreement  entered  into  by 
all  its  stockliolders,  and  thereby  voluntarily  made  itself  a  party 
thereto  and  became  bound  thereby.  The  adoption  by  the  land 
company  of  the  contract  between  the  bondholders  was  a  reason- 
able means  of  carrying  into  effect  its  authorized  objects,  and, 
after  knowingly  receiving  the  benefit  of  the  arrangement,  "  it 
cannot  be  permitted  to  deny  that  it  agreed  to  assume  the  cor- 
responding burdens."  (Morawetz  on  Corporations,  §  548,  and 
cases  cited.)  There  can  be  little  d^ubt  as  to  the  intention  of 
the  promoters  that  the  corporati(m,  when  formed,  was  not 
only  to  become  a  party  to  the  agreement,  but  was  to  be  the 
chief  actor  to  carry  it  into  effect.  They  created  it  exclusively 
as  an  executive  agent  to  effect  their  purpose,  and  when  that 
purpose  is  completely  accomplished  by  tlie  sale  of  all  the  land 
and  the  proper  application  of  the  proceeds,  the  object  of  the 
corporation  will  have  been  fully  attained. 

The  land  company  was  not  in  the  position  of  a  bona  fide 
purchaser  as  to  the  land  represented  by  the  scrip,  because 
it  paid  nothing  therefor,  although  it  assumed  certain  duties 
with  reference  thereto.  By  independent  conveyances  one- 
fifth  of  the  land  was  conveyed  to  make  up  its  capital  and 
four-fifths  for  scrip,  which  was  treated  as  representing  a  debt 
to  be  collected,  or  at  the  rate  of  a  dollar  of  scrip  for  a  dollar 
of  debt.  This  correspondence  in  amount  was  not  accidental, 
but  was  the  result  of  the  carefully  matured  plan  embraced  in 
the  bondholders'  contract.  Express  provision  was  made  to 
convey  land  enough  to  pay  up  the  subscriptions  for  stock  and 
impUed  provision  for  the  conveyance  of  the  remainder  as  the 
basis  upon  which  scrip  was  to  be  issued.     This  indicates  that 
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one-fifth  of  tlie  land  belonged  to  the  cprporation  absolutely, 
because  it  had  paid  for  it,  and  that  four-fifths  did  not  belong  to 
it  absolutely,  or  at  least  not  beneficially,  because  it  had  not  paid 
for  it,  but  held  the  legal  title  for  the  benefit  of  the  scripholders,  to 
dispose  of  it  and  collect,  if  possible,  so  much  of  the  debt  as  the 
scrip  represented.  In  order,  however,  to  provide  for  expenses, 
and  perhaps  for  dividends  also,  the  certificates  limited  the 
beneficial  interest  of  the  holders  to  three-fourths  instead  of 
four-fiftlis.  There  was  also  the  further  limitation  in  aid  of 
dividends  that  when  their  scrip  was  paid  without  interest  their 
claim  upon  the  land,  as  scripholders,  absolutely  ceased.  Unless 
it  was  the  intention  to  devote  this  proportion  of  the  land  to 
the  benefit  of  the  scripholders,  until  they  were  paid,  why  was 
not  all  the  land  conveyed  in  payment  for  stock,  as  scrip  could 
then  have  been  issued  with  all  the  attributes  that  the  defend- 
ants claim  the  scrip  in  question  possessed  ?  No  increase  in  the 
amount  of  stock  would  have  been  necessary  and  the  absolute 
ownership  of  so  mucli  land  would  have  extended  the  credit  of 
the  company  proportionately.  There  was  no  reason  for  mak- 
ing the  stock  the  consideration  for  one-fifth  and  the  scrip  the 
consideration  for  four-fifths  of  the  land,  unless  it  was  intended 
to  make  the  obligations  assumed  by  the  company  in  issuing  the 
scrip  a  charge  upon  the  proceeds  of  the  land.  Nor  was  there 
otherwise  any  reason  for  giving  to  the  company  the  liberty  in 
advance,  as  part  of  the  general  scheme,  to  buy  in  scrip  out  of 
its  surplus  funds.  This  right  is  conceded  to  exist,  although  it 
is  not  so  stated  in  the  certificate.  What  is  meant  by  the  expres- 
sion "  surplus  funds,"  as  thus  used  ?  All  funds  were  to  come 
out  of  the  land,  and,  except  the  slight  income  from  leases, 
from  the  sale  of  land.  When  land  was  sold,  one-fourth  of  the 
purchase-price  had  to  be  paid  in  cash.  That  represented  the 
stockholders'  interest,  and  belonged  to  the  corporation  abso- 
lutely to  use  in  payment  of  expenses  or  dividends,  or  for  any 
lawful  purpose.  The  remainder  of  the  purchase-price  could  be 
paid  either  in  scrip  or  cash.  When  payment  thereof  was  made 
in  scrip,  it  was  tpso  facto  canceled,  and  a  proportionate  part 
of  the  bondholders'  debt  was  discharged.     Wlien  payment  of 
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the  balance  was  made  in  money,  if  it  belonged  to  the  company 
absolutely  with  no  charge  thereon,  there  would  have  been  no 
necessity  of  providing  that  the  company  might  use  it  to  buy 
ficrip,  for  it  would  have  had  that  right  anyway.  {O'dy  Bank 
of  Cclumhus  V.  Bnice^  17  N.  Y.  507 ;  Huhbell  v.  Blakesl^e^ 
71  id.  63 ;  Vail  v.  Hamilton^  85  id.  453,  457 ;  Barry  v.  Mis- 
^ouri^  eie,,  By.  Co.^  34  Fed.  Rep.  829,  833.)  If,  however,, 
there  was  a  charge  upon  it  for  the  beneiit  of  the  scripholding 
interest,  express  permission  would  be  required  in  order  to  law- 
fully use  it  for  that  purpose.  From  the  fact  that  the  company 
did  not  need  permission  to  use  what  belonged  to  it,  but  did 
need  permission  to  use  what  did  not  belong  to  it,  tlie  inference 
is  permitted  that  the  words  "  surplus  funds  "  have  reference  to 
money  that  was  regarded  as  belonging  to  othei*s,  or  to  what 
was  left  after  deducting  from  the  proceeds  of  cash  sales  the 
one-fourth  belonging  to  the  company.  No  other  meaning  as 
reasonable  or  satisfactory  has  been  assigned  to  this  expi'ession, 
when  the  circumstances  under  which  it  was  used  are  taken  into 
account.  {Rogers  v.  If.  Y.  cfe  Texas  Land  Co.^  17  N.  Y.  S. 
K.  131,  136.) 

The  assent,  obtained  when  the  scheme  was  adopted,  that  the 
company  might  use  a  certain  fund  as  its  own,  necessarily 
implies  that  the  fund  was  not  to  be  its  own,  but  was  to  belong 
to  the  scripholders.  It  would  have  been  strange  if  the  bond- 
holders, led  as  they  were  by  men  of  the  clearest  insight,  in 
adopting  a  plan  of  operations  that  obviously  contemplated  a 
separation  in  the  ownership  of  stock  and  scrip,  had  provided 
for  consent  in  advance  by  the  scripholders  that  tliree-fourths 
of  the  proceeds  of  cash  sales  could  be  used  for  a  special  pur- 
pose, unless  that  consent  was  considered  necessary.  It  could 
not  have  been  considered  necessarv  unless  the  monev  that  the 
consent  referred  to  was  intended  to  be  held  for  the  benefit  of 
the  scripholders.  If  it  was  to  be  so  held,  it  constituted  a  trust 
fund,  and  if  a  trust  existed  as  to  three-fourths  of  the  proceeds 
of  cash  sales,  it  existed  as  to  three-fourths  of  the  proceeds  of 
all  sales.  It  is  true  that  no  trust  was  created  eo  nrnnine^  but 
it  is  not  necessary  to  use  the  word  "  trust ''  in  order  to  create 
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one.  {Fisher  v.  Fields^  10  Johns.  495,  505 ;  Hcmthaway  v. 
Hathaway,  37  Hun,  265,  267 ;  1  Lewin  on  Trusts,  109 ;  Hill  on 
Trustees,  101 ;  Perry  on  Trusts,  §  82.) 

The  nature  of  the  relation  of  the  land  company  to  the  scrip- 
holders,  as  set  forth  in  the  contract  between  the  bondholders, 
their  object  in  making  the  contract,  the  pecuUar  circumstances 
surrounding  the  parties  when  it  was  made,  the  separate  con- 
veyances of  the  land  and  the  consideration  of  each,  determine 
whether  there  was  a  trust  or  not.  When  land  of  great  value 
is  conveyed  for  no  substantial  consideration,  and  yet  with  no 
intention  of  making  a  gift,  the  probabilities  favor  the  existence 
of  reserved  rights  in  the  nature  of  a  trust  and  slight  evidence 
as  to  the  intent  of  the  parties  will  suffice  to  establish  one.  In 
this  case  land  worth  millions  was  conveyed  to  a  grantee  created 
at  the  time  by  the  grantors  expressly  for  the  purpose  of  taking^ 
the  title  in  their  interest  and  yet  it  is  alleged  that  it  was  an 
absolute  sale  and  that  the  consideration  was  the  privilege  of 
buying  back  three-fourths  of  the  four-fifths  so  transferred,  at 
a  rate  to  be  fixed  by  the  grantee.  But  the  mind  at  once 
rejects  such  a  transaction  as  incomplete  and  asks,  "  What  else 
was  there  to  it  ?  What  was  the  object  ?  What  were  the  cir- 
cumstances ?  What  did  the  parties  do  and  say  beforehand  ? 
What  led  up  to  the  conveyance  of  the  land  ? "  Wlien  these 
questions  are  fully  answered,  it  appears  that  the  grantee  was 
charged  in  advance  with  the  performance  of  active  and  sub- 
stantial duties  with  respect  to  the  management  and  disposition 
of  the  land  for  the  benefit  of  the  bondholders,  who  were  vir- 
tually the  grantors.  The  trust  sprang  out  of  the  situation,  the 
contract,  tlie  transfers  and  the  general  purpose.  The  land 
company  was  to  act  as  a  land  agent,  holding  the  title  for  con- 
venience in  transfer  and  control.  The  bondholders  organized 
it  for  this  purpose.  They  created  it  as  a  servant,  not  as  a 
master.  They  did  not  want  it  as  a  means  of  investing  money 
at  a  profit,  but  as  a  means  of  collecting  an  investment  previously 
made.  They  conformed  to  the  statute  by  giving  it  capital, 
paying  money  and  conveying  a  given  quantity  of  land  for  that 
purpose.     By  another  deed  they  conveyed  much  more  land  to 
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it.  For  what  purpose  ?  Was  it  for  the  privilege  of  'liti}^g 
back  a  part  by  giving  all  that  they  received  for  the  wbote^^ 
Was  it  merely  for  the  privileges  set  forth  in  the  certift^lfiift^'jf 
Do  reasonable  men  part  with  property  on  such  conditiOhs?  '  i 
We  think  that  their  purpose  is  clearly  indicated  by  '^Uat 
they  said  and  did,  interpreted  in  the  light  of  the  circumsOtocJe^ 
surrounding  them  at  the  time.  They  intended  that  th^  law^ 
company  should  hold  one-fourth  of  the  land  as  its  owiiafidf 
three-fourtlis  in  trust,  to  sell  for  the  benefit  of  the  scri'pho^ld^ 
until  they  were  paid  the  face  value  of  their  scrip,  withDtifr 
interest,  when  the  remainder  was  to  belong  absolutely  tb-th^ 
company.  They  thus  made  adequate  provision  for  thd  '|)*(CK 
tection  of  both  stockholders  and  scripholders,  whose  intd^st^, 
although  identical  at  first,  were  to  become  separated  aAd*  t^dr> 
tively  unequal  as  soon  as  stock  and  scrip  were  held  in  affn(i«tottr 
differing  from  the  basis  of  issue.  Tim  they  had  in  conUefflpltP 
tion  and  to  facilitate  it,  made  the  scrip  so  tliat  it  could  'befe^B^ 
n^otiable  by  manual  delivery.  There  was  no  coviHi&Pof 
interest  between  the  stockholders  and  scripholders,  beCaHAid^ 
each  class  received  its  due  proportion  of  the  proceeds  bi^Btiy^ 
sale  of  land,  whether  large  or  small.  One-fourth,  alway^  inf 
money,  went  to  the  corporation  for  the  benefit  of  itfii^litbdk- 
holders,  while  three-fourths,  either  in  money  or  surrmidbfb^ 
scrip,  went  to  the  corporation  for  tlie  benefit  of  the  scri{il«>teteW 
the  scrip  to  be  canceled  and  the  money  to  be  held  or  tt^fed  W 
their  interest.  Without  competition  between  those  intirestfedj 
there  was  every  inducement  to  sell  as  rapidly  and  for  d»  h^fr 
a  price  as  possible,  for  in  this  way  the  corporation  woul<^wiakfe? 
the  most  money  for  itself  and  the  scripholders  would ^be»ibeii^* 
fited  proportionately.  Moreover,  after  the  seripholdeWJvrtep^ 
paid  the  face  value  of  their  scrip,  all  tliat  was  left  of  landv  o*^ 
proceeds  of  land,  would  go  to  the  stock-holding  interestiwtiiclt 
would  then  become  sole  and  supreme,  because  the  trikgtJ'ubli^ 
gation  would  have  been  discharged.  Ample  provisibii  ^  ^iii» 
made  to  get  rid  of  the  scrip  by  buying  it  in  for  cancelt^vdiott^fiW 
such  prices  as  might  be  agreed  upon,  as  well  as  by  re(lemn^itig 
it  for  cash  at  par  and  yet  the  corporation  was  not  bdrflifet^ 
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with  the  obligation  to  redeem,  except  by  applying  the  fund 
devoted  to  that  purpose  derived  from  sales  of  land  whoUy 
for  cash.  The  two  interests  were  so  nicely  adjusted  that 
prosperity  or  adversity  came  alike  to  each. 

There  was  no  inducement  to  sell  at  a  sacrifice,  for  the  loss 
fell  upon  the  company,  in  the  same  proportion  that  it  did  on 
the  scripholders.  There  was  no  opportunity  for  favoritism,  or 
for  discrimination  in  favor  of  one  interest  against  the  other 
because  what  helped  or  hurt  one,  was  reciprocal  as  to  the 
other.  Whether  land  was  paid  for  in  cash  or  scrip  was  equally 
inun&terial  to  either  interest,  as  each  was  benefited  in  the 
proper  proportion.  As  thus  interpreted  the  scheme  was 
simple,  safe  and  admirably  adapted  to  work  out  the  great 
object  that  the  bondholders  had  in  view  from  the  outset, 
which  was  to  collect  their  debt  out  of  the  land.  As  we  read 
the  words  of  the  contracting  parties  and  look  upon  their  acts, 
no  other  construction  is  reasonable  or  natural. 

On  the  other  hand  singular  results  follow  the  interpreta- 
tion contended  for  by  the  defendants.  It  makes  inevitable  a 
conflict  between  the  stockholding  and  scripholding  interests  by 
holding  out  a  constant  inducement  to  the  former  to  sacrifice 
the  latter.  It  subordinates  three-fourths  to  one-fourth.  It 
furnishes  no  adequate  protection  to  the  scripholder  and  is 
inconsistent  with  the  object,  predominant  from  the  outset,  of 
collecting  the  entire  debt  of  the  bondholders  out  of  the  land. 
It  breaks  up  the  common  interest  and  introduces  discord  where 
there  should  be  harmony.  More  significant  than  all,  it  permits 
the  corporation,  which  was  fonned  to  serve  the  interests  of  both 
stockliolders  and  scripholders,  to  sell  all  of  the  land  in  bulk  for 
cash  and  to  pay  out  the  proceeds  in  dividends  to  its  stock- 
holders. Conceding  that  the  scripholders  might  have  a  remedy 
for  such  an  act,  as  against  the  corporation  it  would  be  worth- 
less, and  as  against  the  directors,  it  might  be.  Considering  the 
object  that  the  bondholders  had  in  view,  is  it  probable  that 
they  devised  such  a  plan  or  made  such  a  contract  ? 

The  purchasing  committee  expressed  the  expectation  in  their 
report  that  the  stock  would  pay  regular  dividends  at  an  early 
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day  and  that  the  Btock  would  ultimately  be  worth  par.  Why 
did  they  not  use  '*  certainty  "  instead  of  "  expectation,"  if  the 
proceeds  of  all  the  cash  sales,  the  three-fourths  as  well  as  the 
one-fourth,  could  lawfully  be  used  in  payment  of  dividends  ? 
On  that  theory  could  there  have  been  any  doubt  as  to  liberal 
dividends  from  the  start  ?  But,  it  is  said,  the  scripholders 
could  protect  themselves  at  any  time  by  taking  land  for  their 
scrip.  That  is  true  and  it  is  the  only  absolute  right  conceded 
to  them  by  the  defendants,  but  what  was  it  worth  to  men  who 
went  into  the  scheme  to  collect  a  debt,  not  to  buy  land  ?  What 
would  it  be  worth  when  all  the  land  was  gone  ?  What  would 
it  be  worth  after  the  scrip  had  been  diluted  by  repeated  reis- 
sues until  there  was  not  land  enough  to  satisfy  its  require- 
ments ?  It  was  doubtless  one  object  of  the  arrangement  to 
encourage  scripholders  to  accept  land  for  scrip,  but  it  was  not 
intended  to  compel  them  to  do  so,  although  that  would  be  the 
natural  result  of  the  construction  contended  for  and  the  policy 
pursued  by  the  stockholding  interest. 

It  is  argued  t^at  the  existence  of  a  trust  would  have  defeated 
the  whole  scheme  by  spreading  a  lien  over  all  the  lands  and 
making  them  unsalable,  but  a  trust  to  sell  and  distribute,  which 
was  the  object  of  the  trust  in  question,  has  no  such  effect.  It 
enables  the  trustees  to  give  a  perfect  title  to  the  land  and 
fastens  a  lien  upon  its  proceeds.  "  It  is  a  universal  rule,",  says 
Mr.  Pomeroy,  '*  that  the  tnistee's  estate  and  power  over  the 
subject-matter  are  commensurate  with  the  duties  which  the 
trust  devolves  upon  him  and  are  sufficient  to  enable  him  to 
discharge  all  those  duties."  (Pom.  Eq.  Jur.  §  991.)  "In  all 
instances,"  he  continues  in  the  next  section,  '^  where  the  trust 
is  to  sell  the  corpus  of  the  property  and  to  distribute  the  pro- 
ceeds *  *  *  the  l)eneficiarie8  plainly  acquire  no  proper 
estate  in  the  original  trust  fund  prior  to  its  sale ;  their  right 
and  interest  attach  to  the  proceeds  of  this  fund,  which  are  to 
be  paid  to  or  distributed  among  them."  Thus  the  land  com- 
pany could  convey  the  land,  freed  from  the  trust,  confer  an 
unimpeachable  title  upon  tlie  purcliaser  and  hold  one-fourth 
of  the  proceeds  for  its  stockholders,  unaffected  by  the  trust, 
SicKELS — YoL.  LXXXIX.        28 
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and  three-fourths  in  trust  for  the  scripholders.  In  so  doing  it 
would  not  exceed  its  corporate  powers,  because  it  was  author- 
ized by  its  charter,  which  conformed  to  the  statute  (L.  1875, 
ch.  611,  §  1),  to  purchase  and  sell  lands  and  it  purchased  one- 
fourth  of  the  lands  absolutely  and  three-fourths  subject  to  the 
performance  of  a  trust  and  after  the  trust  was  performed  and 
the  scrip  was  out  of  the  way,  all  that  remained  of  the  three- 
fourths  was  to  be  its  absolute  property.  It  was  a  purchase  by 
assuming  a  trust  obligation  as  the  method  of  payment.  It 
was  a  profitable  purchase,  for  while  the  outstanding  scrip 
amounts  to  less  than  one  million  of  dollars,  the  value  of  the 
land  unsold  is  nearly  three  millions.  This  does  not  take  into 
account  the  unauthorized  dividend  in  stock  and  scrip,  amount- 
ing to  more  than  the  face  value  of  the  stock.  In  1886,  whea 
one  of  the  plaintiffs  bought  his  scrip  at  58,  stock  was  selling 
at  187. 

The  threatened  danger  of  loss  by  forfeiture  of  a  part  of  the 
lands  under  the  statutes  of  the  state  where  they  were  situated, 
did  not  enlarge  the  powers  of  the  directors  of  the  land  com- 
pany, although  it  should  be  taken  into  account  in  considering 
their  motives.  The  riglits  of  the  scripholders  were  fixed  by 
contract  and  they  could  not  be  changed  or  destroyed  even  by- 
acts  done  with  an  intention  to  save  the  beneficiaries  of  the  trust 
from,  loss.  Possibly  the  forfeiture  could  have  been  prevented 
in  some  other  way,  as  by  reducing  the  selling  rates  of  the 
land  in  danger,  so  as  to  stimulate  immediate  sales,  or  by  some 
method  other  than  tliat  pursued,  which,  as  it  benefited  the 
stockholders  to  the  same  extent  that  it  injured  the  scripholders, 
may  have  affected  the  judgment  of  those  whose  personal  inter- 
ests were  identified  with  the  fonner  rather  than  the  latter. 

The  suggestion  that  what  the  scripholders  lost,  as  such,  they 
gained  as  stockholders  would  be  true  if  all  held  stock  and  scrip 
in  the  same  proportion  that  it  was  first  issued,  but  such  is  not 
the  case.  While  it  may  be  true  as  to  one  of  the  plaintiffs,  he 
properly  refused  to  accept  the  unauthorized  dividend,  because 
he  had  no  right  to  it  as  long  as  there  were  some  scripholders 
who  owned  no  stock  and  others  who  owned  a  relative  excess 
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of  ecrip.  It  cannot  be  claimed  that  he  has  sustained  no  injury, 
becaufie  he  rejected  an  offer  made  in  violation  of  law. 

The  complaint  is  properly  criticised  as  insufficient  in  some 
respects,  but  as  an  answer  was  served,  a  trial  had  and  every 
essential  fact  ,not  only  proved  but  found  by  the  court,  the 
plaintiffs  were  entitled  to  any  relief  consistent  with  the  case 
made  by  their  complaint  and  embraced  within  the  issues. 
(Code  Civ.  Pro.  §  1207  ;  Hemmingway  v.  Poucher^  98  N.  Y. 
281 ;  ^Yetm(yre  v.  Porter^  92  id.  76 ;  Murtha  v.  Curley,  90 
id.  372 ;  Andrew  v.  New  Jersey  S.  Co.^  11  Hun,  490.) 
While  the  complaint  is  not  as  full  as  it  should  be,  still  the 
plaintiffs  were  entitled  to  relief .  upon  the  facts  alleged  and  if 
it  had  been  amended  so  as  to  conform  to  the  proof,  all  defi- 
ciencies would  have  been  supplied.  There  was  a  prayer  for 
general  relief  and,  after  an  answer  has  been  interposed,  any 
judgment  may  be  awarded  that  is  warranted  by  the  facts 
proved  and  consistent  with  the  facts  alleged,  even  if  it  does 
not  precisely  conform  to  the  pleader's  theory  of  the  action, 
provided  it  is  not  hostile  thereto. 

It  is  claimed  that  the  plaintiffs  by  consenting  that  a  tempo- 
rary injunction  procured  by  them  in  another  action  brought 
against  the  land  company  as  sole  defendant,  restraining  it 
from  reissuing  the  scrip  {Rogers  v.  N.  Y.  cfe  Texxxs  Land 
Co.j  mipra\  should  be  vacated,  they  in  effect  consented  to  the 
acts  now  complained  of.  The  order  vacating  the  injunction 
was  made  without  prejudice  to  either  party,  so  that  the  defend- 
ant corporation  is  in  no  position  to  take  advantage  of  it. 
{Oreighion  v.  Kerr^  20  Wall.  8.)  As  it  does  not  appear  that 
the  directors  were  misled,  or  prejudiced  by  the  action  of  the 
plaintiffs,  or  that  they  relied  upon  it  in  their  subsequent  pro- 
ceedings, it  is  difficult  to  see  how  they  can  take  advantage  of 
it.  The  action  was-  not  discontinued,  but  was  kept  alive  as  a 
continued  assertion  of  the  right  to  a  pennanent  injunction  and 
there  is  neither  finding  nor  evidence  that  tlie  plaintiffs'  con- 
sent was  given  to  induce  action  by  the  company  or  its  directors, 
or  for  any  purpose,  except  to  avoid  the  risk  of  liability  on  the 
undertaking.     In  thus  consenting  they  did  not  abandon  their 


220  Drake  v,  Deake  et  al,  [Oct., 

Statement  of  case. 

right  to  a  permanent  injunction  after  a  trial  of  the  action  on 
the  merits. 

Having  decided  that  a  trust  existed  in  favor  of  the  scrip- 
liolders,  we  regard  our  duty  upon  this  appeal  as  discharged, 
for  it  is  obvious  that  the  trust  was  violated  by  the  reissue  of 
the  canceled  scrip  and  the  gift  thereof  to  the  stockholders,  as 
well  as  by  the  gift  to  them  of  three-fourths  of  the  $450,000  in 
money  received  upoR  the  sale  of  land.  It  was  an  unauthorized 
appropriation  of  that  which  had  been  dedicated  to  the  use  of 
the  scripholders  and  entitled  them  to  relief,  but  it  is  unneces- 
sary to  now  decide  as  to  its  nature  or  extent,  as  a  new  trial  will 
be  necessary  and  additional  facts  may  then  appear  that  will 
have  a  bearing  upon  the  subject. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 

148     6871         Lawkenoe  Drake,  Appellant,  v,  Mary  Hopeton  Drake 
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CfeneraUy  and  in  the  absence  of  any  indication  of  a  contrary  intention, 

the  word  "issue"  in  a  devise  includes  in  its  meaning  aU  descendants. 

Where  a  power  is  given  to  a  donee  to  appoint  property  to  **all,  any  or 
either  "  of  several  persons  named,  or  to  all,  any  or  either  of  their  lawful 
issue,  the  word  "or,"  in  the  absence  of  any  indication  of  a  contrary 
intent,  has  a  discretionary,  not  a  substitutional,  import. 

The  will  of  D.  gave  to  M.,  his  adopted  daughter,  certain  real  estate  for 
life;  in  case  of  her  death  "without  leaving  lawful  issue,"  the  testator 
gave  to  her  power  to  devise  or  appoint  by  will  the  said  real  estate  "  to 
all  or  any  or  either "  of  his  three  sisters  named,  "or  to  all  or  any  or 
either  of  the  lawful  issue"  of  said  sisters  "in  such  shares  and  propor- 
tion as  she  may  think  proper."  In  default  of  such  devise  or  appoint- 
ment, the  testator,  devised  said  real  estate  to  his  said  sisters  in  equal 
proportion  on  the  death  of  M.;  in  case  either  of  them  died  before  M., 
"leaving  lawful  issue,"  the  will  provided  tliat  said  issue  should  "take 
the  share  or  part  thereof  which  the  parents  of  such  issue  would  have 
taken  if  she  had  survived."  The  will  contained  a  number  of  other 
devises,  each  to  a  beneficiary  for  life  with  remainder  over  to  their  */  law- 
ful issue,"  to  be  divided  equally  between  them,  if  of  equal  degree  of 
consanguinity,  if  not,  the  issue  to  take  the  share  the  parent  would  have 
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b€en  entitled  to  if  living.  All  of  the  sisters  died  during  the  life-time  of 
JJl,  two  of  them  leaving  children  and  grandchildren.  M.  died  without 
issue,  leaving  a  will  appointing  a  portion  of  the  said  real  estate  to  four 
of  the  said  grandchildren,  whose  parents  were  then  living,  and  the  bal- 
ance to  children  of  the  deceased  sisters.  In  an  action  to  determine  the 
validity  of  the  appointment  to  the  grandchildren  and*  to  obtain  a  con- 
struction of  the  will  of  D.,  Tield  (Follett,  Ch.  J.,  Haight  and  Bkown^ 
JJ.,  dissenting),  that  the  words  "  lawful  issue"  in  the  provision  creating 
the  power  were  not  limited  to  the  children  of  said  sisters,  but  included 
the  grandchildren;  that  conceding  the  same  words  as  used  in  the  devise 
over  in  case  of  a  failure  to  appoint,  embraced  the  children  only,  this  did 
not  control  their  interpretation  as  used  in  the  grant  of  the  power,  and 
there  was  nothing  in  the  context  to  restrict  or  qualify  them  as  so  used; 
and  that,  therefore,  the  appointment  was  valid. 

Palfner  v.  Ham  (84  N.  Y.  516),  distinguished. 

Reported  below,  56  Hun,  590. 

(Argued  April  26,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  16,  1890,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

On  May  24,  1871,  James  Drake  died  at  tlie  city  of  New 
York,  seized  in  fee  of  eleven  houses  and  lots  in  that  city,  which 
were  a  part  of  a  large  estate  left  by  him.  He  left  him  sur- 
viving three  sisters,  Susan  A.  Drake,  Sarah  A.  Lawrence  and 
Mary  M.  Keese,  his  only  heirs ;  lie  left  a  will  at  the  date  of 
which  and  at  the  time  of  liis  deatli,  Susan  A.  Drake  had  seven 
children  and  Sarah  A.  Lawrence  tliree  children  then  living, 
and  two  grandchildren ;  Mary  M.  Keese  had  no  descendants 
then  living.  The  testator  also  left  Mary  Ilopeton  Drake,  a 
natural  daughter,  wliom  lie  had  adopted,  and  who  had  resided 
with  liim  for  several  years.  By  the  seventh  clause  of  his  will 
he  devised  the  eleven  houses  and  lots  mentioned  to  Mary 
Hopeton  Drake  for  life,  and  conferred  upon  her  the  power,  in 
I  case  she  died  leaving  lawful  issue,  to  appoint,  by  her  will,  these 

houses  to  all  or  any  or  either  of  such  issue,  and  in  case  of  her 
death  without  an  appointment,  the  lots  were  devised  to  her 
lawf  al  issue. 
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Then  follows  this  clause : 

"  Ninth.  In  the  case  of  the  death  of  the  said  Mary  Hopeton 
Drake,  without  leaving  lawful  issue  surviving  at  the  time  of 
her  decease,  then,  and  in  such  case,  I  give  and  devise  to  her 
full  power  and  authority  to  devise  or  appoint,  by  her  last  will 
and  testament,  or  other  instrument  hereinafter  mentioned,  the 
said  eleven  dwelling-houses  and  lots  of  land  herein  last  above 
mentioned,  and  each  and  every  of  them,  to  all  or  any,  or  either 
of  my  sisters,  Susan  Ann  Drake,  Sarah  Ann  Lawrence  and 
Mary  M.  Keese,  or  to  all  or  any  or  either  of  the  lawful  issue 
of  my  said  sisters,  from  and  after  the  death  of  the  said  Mary 
Hopeton  Drake,  forever  thereafter,  and  in  such  shares  and 
proportions  as  she  may  think  proper,  and  in  such  case  I  hereby 
give  and  devise  the  same  in  accordance  with  such  devise  or 
appointment,  and  in  default  of  said  last  mentioned  devise  and 
appointment  on  the  death  of  the  said  Mary  Hopeton  Drake 
without  leaving  lawful  issue  her  surviving,  I  hereby  give  and 
devise  the  said  last  mentioned  eleven  dwelling-houses  and  lots 
of  land  to  my  sisters  above  named,  and  to  their  heirs  and  assigns, 
from  and  after  the  death  of  the  said  Mary  Hopeton  Drake, 
forever,  to  be  divided  among  my  said  sisters  in  equal  shares  ; 
and  in  case  of  the  death  of  any  or  either  of  my  said  sisters 
during  the  life-time  of  the  said  Mary  Hopeton  Drake,  leaving 
lawful  issue,  and  then  in  such  case  last  mentioned  the  said 
issue  of  each  one  so  dying  shall  take  the  share  or  part  thereof 
which  the  parent  of  such  issue  would  have  taken  if  she  had 
survived." 

Mary  Hoj^eton  Drake  took  possession  of  the  realty  devised 
to  her  and  continued  in  possession  thereof  until  June  24, 1884, 
when  she  died  without  issue.  During  her  life-time  the  three 
sisters  of  James  Drake  died.  Mary  M.  Keese  left  no  issue. 
Susan  A.  Drake  left  seven  children  and  one  grandchild. 

Sarah  A.  Lawrence  left  tliree  children  and  a  number  of 
grandchildren. 

Mary  Hopeton  Drake  left  a  will  dated  May  19,  1880,  and  a 
codicil  dated  June  21,  1881,  wliich  were  admitted  to  probate 
September  1,  1884.     In  her  will  she  attempted  to  execute  the 


1892.]  Drake  v.  Drake  et  al.  223 

Opinion  of  the  Court,  per  Bradley,  J. 

power  of  appointment  in  respect  to  the  eleven  houses  and  lots. 
She  appointed  that  four  of  the  grandchildren  of  Susan  A. 
Drake  and  Sarah  A.  Lawrence  should  take  seven  of  the  houses 
and  lots.  The  remainder  of  the  houses  and  lots  were  appointed 
to  the  children  of  Susan  A.  Drake  and  Sarah  A.  Lawrence, 
the  validity  of  which  appointment  is  not  questioned. 

"When  Mary  Hopeton  Drake  died  the  parents  of  the  four 
infants  to  whom  appointments  were  made  were  living. 

Joseph  H,  Choate  and  TTm.  V.  Howe  for  appellants. 

Jameis  O.  Carter  for  respondents. 

Bradley,  J.  The  question  is  whether  or  not  the  power  of 
appointment  which  Mary  Hopeton  Drake  assumed  as  she  did 
by  her  will  to  execute,  was  within  that  created  by  the  will  of 
James  Drake,  and  that  depends  upon  the  meaning  to  which 
the  words  "  lawful  issue,"  contained  in  the  provision  in  that 
respect,  in  their  relation  and  application  to  such  power  so  given 
by  him  to  her  are  entitled.  By  the  seventh  clause  of  his  will 
James  Drake  devised  to  her  eleven  houses  and  lots  in  the  city 
of  Xew  York  for  and  during  the  term  of  her  natural  life. 
And  by  the  eighth  clause,  in  case  she  should  have  lawful  issue 
surviving  at  the  time  of  her  decease,  lie  granted  to  her  power 
to  devise  or  appoint  by  her  will  the  eleven  houses  and  lots  to 
all  or  any  or  either  of  such  issue,  as  sho  might  in  her  discretion 
think  proper,  and  in  that  case  he  devfsjd  accordingly,  and  in 
default  of  making  such  appointment  he  devised  the  houses 
and  lots  to  her  lawful  issue  from  and  after  the  time  of  her 
death,  and  if  such  issue  should  consist  of  more  than  one  person 
and  be  of  equal  degree  of  consanguinity,  the  property  should 
be  divided  among  them  in  equal  shares,  and  if  of  unequal 
d^rees  of  consanguinity,  then  the  issue  of  any  deceased 
parent  should  take  the  share  the  parent  would  have  taken  if 
he  had  been  surviving.  By  the  ninth  clause,  in  case  of  her 
death  without  having  lawful  issue,  the  testator  gave  and 
devised  to  Mary  Hopeton  Drake  "  full  power  and  authority 
to  devise  or  appoint  by  her  last  will  and  testament  or  other 
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instruiiient  *  *  *  the  said  eleven  houses  and  lots  of  land 
herein  last  mentioned,  and  each  and  every  of  them  to  all  or 
any  or  either  of  my  sisters,  Susan  Ann  Drake,  Sarah  Ann 
Lawrence  and  Mary  M.  Keese,  or  to  all  or  any  or  either  of  the 
lawful  issue  of  my  said  sisters  from  and  after  the  death  of  the 
said  Mary  Hopeton  Drake  forever  thereafter,  and  in  such 
shares  and  proportions  as  she  may  think  proper,  and  in  such 
case  I  give  and  devise  the  same  in  accordance  with  such  devise 
or  appointment." 

Mary  Hopeton  Drake  died  without  issue  and  left  her  will, 
by  which,  in  execution  of  the'  power  of  appointment,  she 
devised  the  houses  and  lots  in  specified  shares  to  some  of  the 
children  and  grandchildren  named  by  her,  of  Susan  Ann 
Drake  and  Sarah  Ann  Lawrence,  two  of  the  sisters  before 
mentioned  of  James  Drake.  The  other  sister,  Mary  M.  Keese, 
died  without  issue  before  the  wall  of  Mary  Hopeton  Drake 
was  executed.  Susan  Ann  Drake  had  before  then  also  died, 
and  Susan  Ann  Lawrence,  then  living,  did  not  survive  Mary 
Hopeton  Drake,  who  was  survived  by  tlie  sisters'  children, 
who  were  the  parents  of  the  grandcliildren  in  whose  behalf 
the  power  of  appointment  was  executed  by  her. 

The  main  proposition  urged  in  support  of  the  action  and 
for  the  relief  sought  by  it,  is  that  the  issue  of  the  sisters  could 
take  as  objects  of  the  power  only  in  a  representative  capacity 
and  substitutionally,  and,  therefore,  the  appointment  to  the 
grandchildren  was  not  permitted,  a*^  their  parents,  the  children 
of  the  sisters,  were  living.  The  question  may  be  considered 
in  the  light  furnished,  so  far  as  it  may  be  by  the  context  or  by 
the  other  provisions  of  the  wall  of  James  Drake,  and  such  cir- 
cumstances as  may  legitimately  bear  in  that  direction,  to  deter- 
mine the  purj>ose  of  the  power  so  far  as  it  is  dependent  upon 
the  import  of  the  words  "  lawful  issue,"  in  the  sense  which 
they  were  there  used  in  relation  to  such  power.  In  its  general 
senf^e,  unconfined  by  any  indication  or  intention  to  the  con- 
trary, the  word  "  issue  "  includes  in  its  meaning  all  descendants. 
{Leigh  V.  JSorhiry^  13  Ves.  340 ;  Tier  v.  Penndl^  1  Edw. 
Ch.  354;  2  Wasb.  R.  P.  318;    Re  Carrie,  32  Beav.  426;  Be 
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KomenoAigh^  13  Jr.  Ch.  120;  Dodsworth  v.  Addy^  11  L.  J. 
[N.  S.  Ch.]  382.)  It  may,  however,  when  such  appears  to 
have  been  the  intent  with  which  the  word  is  used,  have  the 
restricted  import  of  children.  It  has  been  so  construed  where 
there  was  a  certain  collocation  of  words  "  parent "  and  "  issue  " 
in  a  bequest  or  devise,  to  the  eflEect  that  the  issue  should  take 
the  share  the  parent  would,  if  living,  have  taken.  {Sibley  v. 
Perry^  7  Ves.  522.)  While  that  case  has  been  so  criticised  or 
lunited  as  not  to  be  treated  as  establishing  a  general  rule,  the 
proposition  is  not  questioned  that  in  such  case  in  bequests 
and  devises  the  issue  take  substitutionally.  {Ralph  v.  Carrick^ 
L.  E.  (11  Ch.  Div.)  873 ;  32  Moak,  856 ;  Prxien  v.  Osborne, 
11  Sim.  132 ;  Boss  v.  lioss,  20  Beav.  645  ;  Robinson  v.  SykeSj 
23  id.  40 ;  J^ing  v.  Savage,  121  Mass.  303  ;  Jackson  v.  Jackson, 
153  id.  374 ;  Parkhurst  v.  ITarrower,  142  Penn.  St.  432.) 

The  word  "issue"  may  be  a  word  either  of  purchase  or 
limitation,  and  will  be  construed  tho  one  or  the  other  as  may 
be  necessary  to  effectuate  the  intent  with  which  it  appears  to 
have  been  used  in  the  instrument  where  it  is  employed.  {Doe 
V.  CoUiSj  4  Dum  &  East.  294.)  And  when  used  in  a  will 
making  a  devise  on  failure  of  issue,  or  tc-  a  pei-son  and  his 
issne  it  is  treated  as  a  word  of  limitation  and  not  of  purchase, 
and  unless  there  is  something  to  show  that  it  is  entitled  to  a 
more  restricted  sense  it  imports  descendants  or  an  indefinite 
issue.  Tliis  is  the  prima  facie  meaning  in  such  case  and 
practically  it  may  have  the  same  effect  as  the  use  of  the  term 
*'heirsof  the  body."  {Slatsr  v.  Dangerfidd,  15  M.  &  W. 
263,  272 ;  Doe  v.  RticasUe,  8  C.  B.  876 ;  Reinoehl  v.  Shirk, 
119  Penn.  St.  108;  Kingsland  v.  Rapelye,  3  Edw.  Ch.  1.) 

In  Palmer  v.  Horn  (84  N.  Y.  516),  the  meaning  of 
the  word  "issue"  was  clearly  restricted  to  children  by 
the  terms  of  the  will  as  both  terms  were  there  used 
synonymously.  And  Judge  Earl  there  remarked  that  "  the 
word  'issue'  is  an  ambiguous  term.  It  may  mean  descend- 
ants generally  or  merely  children;  and  whether  in  a  will  it 
shall  be  held  to  mean  the  one  or  the  other,  depends  upon 
the  intention  of  the  testator  as  derived  from  the  context  or  the 
SicKELS— Vol.  LXXXIX.        29 
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entire  will,  or  such  extrinsic  circumstances  as  can  be  considered." 
And  lie  added  that  it  would  be  held  to  have  the  meaning  of 
children  "  upon  slight  indication  that  such  was  the  intention 
of  the  testator." 

In  Ilobgen  v.  NecHe  (L.  R.  [11  Eq.  Cas.]  48),  the  word 
"  issue "  not  being  restricted  in  its  import  was  held  to  have 
been  used  in  its  largest  sense. 

Tlie  meaning  of  tlie  term  issue  is  not  qualified  by  anything 
appearing  in  the  provision  by  wliich  the  power  of  appoint- 
ment is  expressed,  but  it  is  suggested  that  it  is  by  the  further 
provision  of  the  will  of  James  Drake  tliat  in  case  of  default 
in  the  execution  of  the  power  "  I  hereby  give  and  devise  the 
said  last  eleven  dwelling-houses  and  lots  of  land  io^  my  sisters 
above  named  and  to  their  heirs  and  assigns  from  and  after  the 
death  of  the  said  Mary  Ilopeton  Drake  forever,  to  be  divided 
among  my  said  sisters  in  equal  sliares,  and  in  case  of  the  death 
of  any  or  eitlier  of  my  sisters  during  the  life-time  of  said  Mary 
Hopeton  Drake  leaving  lawful  issue,  and  then  in  such  case 
last  mentioned  the  said  issue  of  each  one  so  dying  shall  take 
the  share  or  part  thereof  wliich  the  parent  of  such  issue  would 
have  taken  if  she  had  survived." 

Wliile  it  may  be  that  the  import  of  the  term  "  lawful  issue" 
as  used  in  this  conditional  devise  may  practically  have  the 
same  effect  as  that  of  "  heirs  of  the  body  "  it  is  not  in  the  view 
taken  necessary  to  inquire  whether  it  was  used  in  that  or  the 
restricted  sense  of  children.  For  if  it  be  assumed  that  it  had 
the  latter  meaning  as  there  employed,  it  does  not  follow  that 
such  term  had  that  sense  in  its  application  to  the  power  in  the 
provision  of  which  it  was  used,  merely  because  it  is  contained 
in  the  same  instrument.  {Dalzell  v.  WeUhy  2  Sim,  319.) 
In  the  one  instance  it  has  application  to  a  devise  by  the  testator 
dependent  upon  default  of  issue  of  Mary  Hopeton  Drake  and 
her  failure  to  execute  the  power.  In  tlie  other  it  appears  in 
the  grant  of  power  vesting  a  discretion  in  the  donee  in  respect 
to  the  persons  to  whom  appointment  should  be  made,  limited 
only  by  designation,  to  the  line  of  blood  of  the  testator. 
He  also  made  use  of  the  term  "  lawful  issue  "  in  this  uncon- 
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fined  sense  in  other  portions  of  his  will,  and  especially  in  the 
fourth,  fifth  and  sixth  clauses  by  which  he  made  devises  to  his 
sisters  for  the  term  of  their  lives,  then  over  to  their  lawful 
issue,  to  be  divided  equally  between  them  if  of  equal  degree 
of  consanguinity,  but  if  of  unequal  degrees  of  consanguinity, 
the  issue  to  take  the  share  to  which  the  parent  would  have 
been  entitled  if  Uving,  also  in  a  like  sense  in  tlie  eighth  clause. 
Thus  issue  had  the  meaning  of  descendants  who  would  take 
through  their  stirps  at  any  place  in  the  line  of  descent  where 
at  the  time  the  limitation  took  effect,  death  of  ancestry  per- 
mitted them  by  representation  to  do  so.^  And  the  practical 
effect  is  the  same  a&  if  the  term  "  heirs  of  the  body  "  had  been 
used.  There  is  nothing  in  the  context  to  restrict  or  qualify  the 
sense  in  which  the  words  lawful  issue  were  used  in  the  provis- 
ion creating  the  power.  By  a  careful  examination  of  the  will,- 
it  seems  evident  that  it  was  drawn  with  care,  and  the  terms 
employed  advisedly  used  ;  and  the  fact  that  the  testator  has  in 
some  instances  definitely  expressed  the  effect  to  be  given  to  the 
term  "lawful  issue,"  as  used  in  those  devises,  furnishes  no  sup- 
port to  the  suggestion  that  he  intended  its  use  in  this  grant  of 
power  othen^'ise  than  the  apparent  sense  in  M^hich  it  was  there 
used.  In  some  other  portions  of  the  will  that  term  was  applied 
by  him  in  devises  to  denote  the  course  of  devolution  of  the 
property  devised,  and  in  those  cases  issue  were  to  take  substi- 
tntionally.  There  does  not  seem  to  have  been  any  such  pur- 
pose in  the  creation  of  this  power  of  appointment.  In  it  are 
no  words  of  limitation  of  the  estate  dependent  upon  repre- 
sentation or  substitution.  The  discretion  given  to  the  donee 
was  within  certain  lines  unqualified  in  respect  to  the  objects 
of  the  power.  And  by  fair  construction  it  seems  to  have  been 
intended  that  she  should  exercise  the  power  as  to  her  sliould 
seem  proper  in  view  of  the  situation  when  in  her  judgment 
the  time  should  arrive  for  its  exection. 

It  may  here  be  observed  that  Mary  Hopeton  Drake  desig- 
nated by  the  testator  in  the  will,  as  his  adopted  daughter,  was 
treated  by  him  as  such,  and  it  was  understood  in  the  family 
that  she  was  his  illegitimate  daughter.     He  maintained  and 
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educated  her,  and  from  the  time  she  left  school  at  the  age  of 
twenty  years  until  his  death,  she  continued  to  reside  with  him. 
During  that  period  he  displayed  great  aflFection  for  her.     "  She 
had  not  been  treated  by  his  sisters  and  their  children  with  the 
cordiality  and   affection  which  they  had  shown  towards  eacL 
other."     He  was  sensitive  in  that  respect,  and  was  displeased 
at   any   ill   treatment   or  social  slight  of  her  by  them,  and 
declared  that  he  would  make  a  lady  of  her  in  spite  of  them. 
It  may  be  assumed  that  the  relation  of  donee  of  an  important 
power  of  disposition  of  property  arises  out  of  confidence  of 
the  donor  in  the  person  vested  with  it ;  and  that  the  greater 
the  discretion   the  more  is  the  confidence   evinced.      Mary 
Hopeton  Drake  evidently  enjoyed  the  special  confidence  as 
well  as  the  esteem  of  the  testator ;  and  in  view  of  the  circum- 
stances before  mentioned,  it  is  not  strange  or  unnatural  that 
he  should  desire,  so  far  as  practicable,  to  place  her  in  such 
position  in  relation  to  the  property  in  question  as  would  have 
the  tendency  to  give  her  the  respect  and  esteem  (to  which  he 
may  have  deemed  her  entitled)  of  those  who  might  expect  or 
hope  in  the  exercise  of  her  discretion  to  become  appointees  of 
the  power  with  which  she  was  vested.     The  view  here  taken 
is  that  this  discretionary  power  of  the  donee  was  not  at  any 
time  after  the  decease  of  the  testator  confined  to  any  one  class 
coming  within  the  range  of  the  power,  but  embraced  them 
concurrently ;  and  that  the  term  "  lawful  issue "  was  there 
employed  in  an  unrestricted  sense.     It  is,  however,  urged  that 
the  word  "  or,"  as  between  the  sisters  and  their  lawful  issue, 
was  used  in  a  disjunctive  and  substitutional  sense  in  the  pro- 
vision, and,  therefore,  the  children  of  living  parents  were  pre- 
cluded from  becoming  beneficiaries.      The  cases  cited  with  a 
view  to  the  support  of  the  proposition  relate  to  bequests  and 
devises,  and  do  not  seem  necessarily  to  have  any  essential  bear- 
ing upon  the  question  here.     It  is  true  that  in  a  devise  to  a 
person  or  his  children  the  word  "  or  "  would  ordinarily  imply 
an  alternative  gift.     In  the  present  case  the  question  does  not 
relate  to  a  devise,  but  to  the  construction  of  the  power  given 
to  the  donee  to  appoint  the  property  to  all  or  any  or  either  of 
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the  three  sisters,  "  or  to  all  or  any  or  either  of  their  lawful 
issue."  The  word  ''  or  "  following  the  names  of  the  sisters  in 
the  provision  was  apparently  used  in  a  discretionary  rather 
than  a  substitutional  sense.  When  used  in  a  devise  the  con- 
struction may  be  different.  Then  there  is  no  opportunity  for 
the  exercise  of  discretion  in  its  execution,  and  the  word  "  or  " 
cannot  be  treated  as  of  discretionary  import  in  its  relation  to 
the  provision  in  which  it  is  used,  but  by  implication  words 
may  be  supplied  to  make  it  effectual  as  a  word  of  substitution. 
This  rule  is  not  necessarily  alike  'applicable  to  a  discretionary 
power  of  appointment  created  by  will. 

In  Longmore  v.  Brooni  (7  Ves.  124)  the  property  was 
bequeathed  to  the  executors  in  trust  to  dispose  of  amongst  the 
brothers  and  sisters  of  the  testator  or  their  children  in  such 
shares  and  proportions  and  at  such  times  as  they  should,  in 
their  discretion,  think  proper.  The  master  of  the  rolls  there 
said :  "  This  is  not  a  direct  bequest  to  the  objects,  but  a  bequest 
to  the  executors,  with  authority  to  dispose  among  them. 
*  *  *  A  bequest  to  A.  or  B.  is  void,  but  a  bequest  to  A. 
or  B.  at  the  discretion  of  C.  is  good,  for  he  may  divide  it 
between  them.  That  is  tlie  case  of  this  will.  I  am  not 
called  upon  to  make  any  alteration  in  or  addition  to  this  will, 
which  the  court  never  does  without  necessity.  A  discretion  is 
given  to  the  executors."  And  it  was  held  that  it  was  within 
their  discretion  to  give  the  fund  to  the  parents  or  the  children. 
But  as  they  had  failed  to  dispose  of  it,  the  court  having  no 
discretion,  directed  the  division  of  the  fund  among  the 
parents  and  children  per  capita,  A  like  question  came  before 
the  vice-chancellor  in  Penny  v.  Turner  (15  Sim.  368),  where, 
by  his  will,  the  testator  gave  to  his  mother  a  life  interest  in  his 
property,  with  the  provision  that  at  her  decease  "  I  will  and 
devise  that  all  the  said  estates  and  property  shall  be  divided 
amongst  my  three  sisters  (naming  them)  or  their  children  in 
such  proportions  as  my  said  mother  shall  appoint  by  her  last 
will,  or  by  deed  in  writing."  The  vice-chancellor  there 
said  that  the  property  being  given  amongst  the  testator's 
asters  or  their  children  as  his  mother  should  appoint,  it  is 
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given  to  a  class  oft  persons  who  might  have  been  appointees ; 
therefore,  the  word  "or"  must  of  necessity  mean  "and." 
Held,  that  by  the  power  of  appointment  the  mother  had  the 
discretion  to  select  the  appointees  among  both  the  sisters  and 
their  children.  On  review  of  that  case  (2  Phillipps,  493)  the 
chancellor,  after  referring  to  the  construction  of  the  appellants 
that  the  sisters  alone  were  entitled  to  the  property,  said :  "  I 
am  not  called  upon  to  make  any  alteration  or  addition  to  the 
will  which  the  court  never  does  without  necessity.  The  execu- 
tor might  say  to  whom  the  fund  should  be  given,  the  parents 
or  the  children ;  but  the  court  has  not  that  discretion."  The 
conclusion  of  the  vice-chancellor  that  the  parents  and  children 
should  share  equally  in  the  property  was  sustained.  There 
brief  reference  was  made  to  the  distinction  between  that  case 
and  those  in  wliich  direct  bequests  are  made  to  legatees  or  their 
children.  (See  also  In  He  Veale  4  Ch.  Div.  61 ;  19 
Moak,  669 ;  affirmed  5  Chy.,Div.  622 ;  22  Moak,  361.)  There 
the  fund  was  bequeathed  to  a  daughter  of  the  testatrix  for  life, 
and  after  her  death  "  to  and  amongst  my  other  children  or 
their  issue  in  such  parts,  shares  and  proportions,  manner  and 
form  as  my  said  daughter  shall  by  deed  or  will  appoint."  The 
master  of  the  rolls  remarked  that  "  it  was  first  argued  that  the 
words  '  or  issue '  were  substitutional,  but  that  argument  was 
soon  given  up."  It  was  held  that  the  donee  had  the  power,  in 
her  discretion,  to  divide  the  fund  among  the  children  and  their 
parents.  This  seems  to  be  the  rule  of  construction  applicable 
to  powers  of  appointment,  the  execution  of  which  rests  in  the 
discretion  of  the  donee  when  not  qualified  by  other  words  or 
by  something  having  relation  to  it  appearing  in  the  context, 
showing  a  different  intent  of  the  testator.  Nothing  is  found 
either  in  the  will  or  extrinsic  circumstances  to  modify  the 
import  of  the  words  constituting  the  provision  creating  the 
power  and  its  scope.  As  has  been  remarked,  the  provisions  of 
the  will  were  drawn  with  care,  and  each  one  of  them  seem- 
ingly was  prepared  in  reference  to  its  purpose  only.  When 
the  word  "  issue "  was  used  in  a  representative  or  substitn- 
tional  sense,  it  was  not  left  to  implication,  but  was  made  to  so 
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appear  by  express  terms  in  the  distinctive  provisions  where 
thus  employed.     And  it  is  not  reasonable  to  suppose  that  any 
words  to  that  effect  or  restrictive  of  the  import  of  the  words 
"  lawful  issue  "  were  inadvertently  omitted  in  the  provision  in 
question.     The  substitutional  sense  in  which  the  word  "  issue  " 
was  used  in  any  of  the  provisions  of  direct  devises  furnishes  no 
reason  for  a  like  import  of  it  in  its  relation  to  the  provision 
creating  the  power.     And  in  view  of  the  suggestion  made  to 
the  effect  that  the  meaning  given  to  the  word  "issue"  in 
reference  to  some  of  the  devises  has  an  essentially  important 
or  controlling  bearing  upon  its  meaning,  as  used  in  its  relation 
to  the  power,  it  may  properly  be  said  that  the  particularity  of 
expression  of  purpose  in  that  respect,  in  all  the  direct  devising 
provisions,  renders  the  absence  of  any  qualifying  or  restrictive 
words  to  that  or  any  effect  in  that  creating  the  power,  signifi- 
cant of  the  purpose  of  the  testator  that  it  should  have  the 
effect  which  was  expressed  by  the  words  as  there  used  to  create 
it ;  and  that  there  was  no  intent  to  qualify  or  restrict  it  or  the 
discretion  of  the  donee  in  its  execution.     And  this  was  reason- 
ably consistent  with  the  relation,  as  treated  by  him,  between 
the  donor  and  donee  of  the  power  and  the  situation  then  and 
later,  as  it  may  have  appeared  to,  and  been  anticipated  by,  the 
testator.     He  was  an  intelligent  man,  and  had  accumulated  a 
large  estate.     He  and  his  adopted  daughter  were,  other  than 
the  servants,  the  only  members  of  his  family.     By  other  por- 
tions of  the  will  he  made  provision  for  his  sisters.     The  donee 
of  the  power  was  of  the  generation  of  their  children,  and  was 
likely  during  her  life  to  see  an  increase  of  their  descendants. 
At  the  time  of  the  death  of  the  testator,  in  1871,  his  three 
sisters,  all  their  children  and  one  grandchild  were  living.     And 
at  the  time  the  testatrix  made  her  will  in  1880,  and  of  her 
death  in  1884,  there  were  several  of  the  grandchildren  of  the 
sisters,  as  the  testator  may  have  anticipated. 

Whatever  other  causes  may  have  led  the  testator  to  create 
the  power  as  he  did,  it  is  not  unreasonable  to  assume  that  it 
was  in  view  of  the  situation  which  might  be  presented  to  the 
testatrix  upon  the  increase  during  her  life  of  the  descendants 
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of  his  sisters  that  the  term  "  lawful  issue  "  was  there  used,  as 
it  appears  to  have  been,  in  its  unrestricted  or  broadest  sense 
to  embrace  them  within  the  scope  of  the  power  instead  of  con- 
fining its  execution  to  their  children.  These  views  lead  to  the 
conclusion  that  within  the  range  of  the  power  of  appointment 
of  Mary  Hopeton  Drake  were  all  the  descendants  of  those 
sisters  living  at  the  time  of  her  death ;  that  in  her  discretion  she 
could  lawfully  appoint  the  property  to  all  or  any  or  either  of 
them,  and  in  such  shares  as  she  saw  fit ;  and  that  the  execution 
of  the  power  by  her  will  was  valid. 
The  judgment  should  be  affirmed. 

FoLLETT,  Ch.  J.  (dissenting).  The  sole  question  involved  in 
this  appeal  is  whether  the  term  "  the  lawful  issue  of  my  said 
sisters  "  includes  the  sister's  grandchildren,  whose  parents  were 
living  at  the  death  of  Mary  Hopeton  Drake.  If  it  does  this 
action  must  fail,  but  if  it  does  not  it  is  well  brought.  The 
word  "  i^sue "  has  not  a  precise  meaning  in  the  English  lan- 
guage as  spoken,  or  as  written.  The  word  is  more  frequently 
used  to  denote  children,  but  it  is  often  intended  to  embrace  all 
of  the  descendants  of  the  ancestor  referred  to.  Neither  has 
the  word  a  precise  legal  meaning,  for  sometimes  it  has  been 
held  to  embrace  children  only,  and  sometimes  all  lineal  descend- 
ants, near  and  remote. 

In  the  earlier  English  cases  it  was  held  that  the  primary 
meaning  of  the  word  was,  "  all  descendants,"  and  its  secondary 
meaning,  ''  children."  {Leigh  v.  Norhury^  13  Vesey,  340 ; 
MosH  v.  RoHH^  20  Beav.  645 ;  Cannon  v.  Rucastle^  8  C.  B. 
880  ;  Jialph  v.  Carrick,  L.  K.  [11  Ch.  Div.]  885  ;  Morgan  v. 
Thomas,  L.  II.  [9  Q.  B.  Div.]  643-646 ;  MaddocJc  v.  Legg^ 
25  Beav.  531  ;  Re  Jones  Trusts,  23  id.  242 ;  Hawkins  on 
Wills,  87.) 

But  this  definition  has  not  passed  unchallenged.  Kent  says, 
(4  Com.  278) :  "  The  term  issue  may  be  used  either  as  a  word 
of  purchase  or  of  limitation,  but  it  is  generally  used  by  the 
testator  as  synonymous  Avith  child  or  children."  Judge  Rkd- 
FIELD,  in  his  learned  work  on  Wills,  says  :  ''  It  seems  to  us  that 


1892.]  Dbake  v.  Brake  et  al.  233 

Dissenting  opinion,  per  Follbtt,  Ch.  J. 

the  term  *  issue '  in  its  primary  signification  imports  children, 
and  that  it  is  a  secondary  meaning,  by  which  it  has  been  held 
to  include  the  issue  of  issue,  in  an  indefinite  descending  line. 
It  is  susceptible,  more  naturally  than  children,  of  including  all 
descendants,  but  the  primary  sense  certainly  is  that  of  direct 
ifisue,  and  it  is  only  in  a  secondary  sense  that  it  also  includes 
remoter  descendants,  as  the  issue  of  issue."  (2  Redfield  on 
Wills  [3d  ed.]  37,  38,  note  5.) 

In  Freeman  v.  Parsley  (3  V^sey,  421),  the  chancellor,  in 
applying  the  rule  that  the  word  "  issue  "  included  grandchildren 
and  allowed  them  to  take  in  competition  with  their  parents, 
said :  "  In  the  common  use  of  language,  as  well  as  the  applica- 
tion of  the  word  '  issue '  in  wills  and  settlements,  it  means  all 
indefinitely.  I  very  strongly  suspect  that  in  applying  that  to 
this  will  I  am  not  acting  according  to  the  intention  ;  but  I  do 
not  know  what  enables  me  to  control  it.  If  a  medium  could 
be  found  between  a  total  exclusion  of  the  grandchildren  and 
the  admission  of  them  to  share  with  the  parents,  the  nearest 
objects  of  the  testator,  that  would  be  nearer  the  intention  ;  as 
by  letting  in  those,  whose  parents  were  deceased,  to  take  the 
share  the  parents,  if  living,  would  have  taken  ;  but  that  con- 
stmction  would  be  setting  up  my  own  conjecture  against  the 
obvious  sense  of  the  words.  When  you  put  the  (question, 
whether  he  meant  all  these  grandchildren  should  take  with 
their  parents,  I  think  he  would  say  he  did  not ;  yet,  if  he  was 
asked  the  other  way,  if  it  should  go  to  the  survivor,  while 
there  was  a  descendant,  I  am  equally  clear  he  would  not  have 
given  it  to  the  survivor.     They  are,  therefore,  all  entitled." 

Judge  Redfield,  commenting  on  the  case  last  cited,  said : 
**  This  admission  of  so  experienced  an  equity  judge  goes  far  to 
convict  the  English  rule  of  having  perverted  the  intention  of 
testators  in  the  majority  of  instances.  There  can  be  no  ques- 
tion that  in  the  great  majority  of  cases,  say  ninety-nine  in  a 
hundred,  where  testators  have  given  estates  to  children,  or  to 
them  and  their  issue,  they  do  have  in  mind  the  precise  distinc- 
tions adverted  to  above,  and  intend  the  issue  to  take  only  hy 
way  of  svhsUtution  for^  and  7iot  in  competition  with^  the 
SicKELS — Vol.  LXXXIX.        30 
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o/ncestor.  It  might,  therefore,  seem  more  just,  and  surely  more 
frank  in  the  courts,  to  change  the  rule  of  construction  by  a 
sweeping  overruling  of  the  former  cases,  than  to  attempt  to 
reach  tlie  same  practical  result  by  a  multiplicity  of  exceptions, 
every  one  of  wliich  demonstrates  the  fallacy  of  the  rule.  In 
saying  this  we  only  intend  that  if  the  courts  could  restore  the 
term  issue  to  its  primary  sense  of  children,  and  treat  its  exten- 
sion so  as  to  include  all  descendants  as  a  secondary  signification, 
it  might  enable  them  to  esc-ape  some  of  the  refinements  into 
which  they  are  driven  at  present,  in  consequence  of  the  early 
English  cases  having  established  the  opposite  construction.'* 
(2  Bed.  WiUs  [3d  ed.]  39,  note  9.) 

The  only  facts  found  by  the  trial  court  which  are  claimed 
by  the  counsel  for  either  party  to  throw  any  light  upon  the 
intention  of  the  testator  in  respect  to  the  persons  whom  he 
intended  to  include  witliin  the  term  "lawful  issue  of  his  sis- 
ters "  are  contained  in  the  twenty-second  finding. 

"  Twenty-second,  Tliat  the  said  testatrix,  Mary  Hopeton 
Drake,  was  treated  by  the  said  James  Drake  as  his  daughter, 
and  it  was  understood  in  his  family  that  she  was  his  illegitimate 
daughter ;  that  lie  maintained  and  educated  her,  and  on  her 
leaving  school  at  the  age  of  twenty  years,  in  or  about  the  year 
of  1860,  she  went  to  live  with  him,  and  continued  to  reside 
with  hun  until  his  death  in  the  year  1871.  That  during  all 
that  period  he  displayed  great  affection  for  her,  and  she  had 
not  been  treated  by  his  sisters  and  their  children  with  the 
cordiality  and  affection  which  they  had  shown  toward  each 
other." 

This  finding  seems  to  throw  little  or  no  light  upon  the  sense 
in  which  the  testator  intended  to  use  the  disputed  term,  and 
its  meaning  must  be  arrived  at  from  the  face  of  the  will.  If 
the  words  of  the  power  be  considered  apart  from  the  words  of 
the  gift  over  in  default  of  the  execution  of  the  power,  the 
term  "  lawful  issue  "  is  not  limited  or  qualified,  and  under  the 
English  cases  it  would  include  the  remote  descendants  of 
the  deceased  sisters  of  the  testator,  even  though  sach  remote 
descendants  liad  parents  Hving. 
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But  in  determining  the  meaning  of  the  term,  it  is  our  duty 
to  examine  the  sense  in  which  it  was  used  in  other  parts  of  the 
will.  By  the  ninth  clause,  which  contains  the  power,  pursuant 
to  which  the  appointment  was  made,  there  is  a  gift  over  in 
default  of  appointment,  in  the  following  language :  "  I  hereby 
give  and  devise  the  said  last-mentioned  eleven  dwelling-houses 
and  lots  of  land  to  my  sisters  above  named  and  to  their  heirs 
and  assigns,  from  and  after  the  death  of  the  said  Mary  Hope- 
ton  Drake,  forever,  to  be  divided  among  mi/  said  sisters  in 
equal  shares,  and  in  case  of  the  death  of  any  or  either  of  my 
said  sisters  during  the  life-time  of  the  said  Mary  Hopeton 
Drake,  leaving  lawful  isstte^  and  then  in  such  case  last  men- 
tioned the  said  issue  of  each  one  so  dying  shall  take  the  share 
or  part  thereof  which  the  parent  of  such  issue  would  have 
taken  if  she  had  survived."  By  the  language  of  the  devise 
over,  it  is  apparent  that  the  testator  did  not  contemplate  that 
his  bounty,  in  default  of  issue  of  Mary  Hopeton  Drake,  and 
of  an  appointment  by  her,  was  to  extend  beyond :  (1)  His 
sisters.  (2)  Their  children  ;  and  that  the  term  "  lawful  issue  " 
embraced  only  the  children  of  his  sisters.  The  words  provide 
that  the  issue,  in  case  of  the  parent's  death,  should  take  the 
parent's  share,  and  the  word  parent  plainly  refers  to  the  three 
sisters.  The  parents  of  such  issue  are  referred  to  as  of  the 
feminine  gender,  evidently  meaning  his  three  sisters.  In  this 
instance  at  least,  the  testator  did  not  intend  that  descendants  of 
his  sisters  more  remote  than  their  children,  should  become  the 
objects  of  his  bounty. 

In  determining  the  meaning  of  the  words  "  lawful  issue,"  as 
used  in  the  power,  we  may  inquire  if  a  definite  meaning  has 
been  given  to  them  in  other  parts  of  the  will.  When  a  differ- 
ent meaning  has  been  given  in  independent  clauses  relating  to 
distinct  devises,  and  to  different  persons,  such  meaning  is  not 
necessarily  controlling.  {Carter  v.  Bentall^  2  Beav.  551 ; 
Hedges  v.  Harjnir,  9  id.  479  ;  WaJdrmi  v.  Bolter,  22  id.  284.) 
But  when  the  term  has  been  given  a  meaning  in  a  devise  of 
the  same  subject,  and  with  reference  to  the  same  devisees,  it  is, 
in  the  absence  of  other  circumstances,  controlling. 
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In  Pahner  v.  Horn  (84  N.  Y.  516),  the  will  under  construc- 
tion contained  the  following  bequest :  "  To  divide  the  sum  of 
$20,000  into  as  many  shares  as  there  shall  be  lawful  issue  of 
my  deceased  nephew,  Matthew  Horn,  living  at  my  death,  and 
to  invest  the  same  and  apply  the  interest  and  income  from  each 
of  said  shares  to  the  use  of  each  of  the  said  children^  respect- 
ively^ and  as  they  respectively  depart  this  life,  to  pay  over  the 
principal  of  said  share  to  their  lawful  issue,  share  and  share 
alike." 

When  the  will  was  executed,  and  when  the  testatrix  died, 
three  children  of  the  aforesaid  deceased  nephew  were  living. 
But  before  the  execution  of  the  will,  a  daughter  of  said  nephew 
had  died,  leaving  two  children  who  survived  the  testatrix. 
The  children  of  the  deceased  daughter  asserted  that  they  were 
included  hi  the  term  "  lawful  issue,"  and  were  entitled  to  a 
share.  But  it  was  held  that  the  words  "  each  of  the  said  chil- 
dren respectively  "  limited  the  word  "  issue "  to  the  children 
of  the  deceased  nephew,  and  that  the  grandchildren  were  not 
embraced  within  the  term  "  lawful  issue." 

In  discussing  the  question  the  learned  judge,  who  spoke  for 
a  unanimous  court,  said  : 

"  The  word  '  issue '  is  an  ambiguous  term.  It  may  mean 
descendant's  generally  or  merely  children ;  and  whether  in  a 
will  it  shall  be  held  to  mean  the  one  or  the  other  depends 
upon  the  intention  of  the  testator  as  derived  from  the  context 
of  the  entire  will,  or  such  extrinsic  circumstances  as  can  be 
considered.  {Doe  ex  dem.  Cannon  v.  Rueanile^  8  C.  B.  876  ; 
Ralph  v.  Carrick,  L.  R  [11  Ch.  Div.]  873 ;  Earl  of  Oxford 
V.  Churchill^  3  Ves.  &  B.  59,  67.)  In  England,  at  an  early 
day,  it  was  held,  in  its  primary  sense,  when  not  restrained  by 
the  context,  to  be  co-extensive  and  synonymous  with  descend- 
ants, comprehending  objects  of  every  degree.  But  it  came  to 
be  apparent  to  judges  there  that  such  a  sense  given  to  the 
term  would,  in  most  cases,  defeat  the  intention  of  the  testator 
and  hence  in  the  latter  cases  there  is  a  strong  tendency,  unless 
restrained  by  the  context,  to  hold  that  it  has  the  meaning  of 
children.     It  will  at  least  be  held  to  have  such  meaning,  upon 
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a  slight  indication  in  other  parts  of  the  will  that  snch  wsis 
the  intention  of  the  testator.  (2  Jarm.  Wills  [R.  &  T.  ed.] 
635 ;  2  Redf .  on  Wills  [2d  ed.]  34,  37  and  note.)  And  sub- 
stantiallj  the  same  rule  of  construction  prevails  in  this  country. 
In  4  Kent's  Commentaries,  278,  in  a  note,  the  learned  chan- 
celbr  said :  '  The  term  issue  may  be  used  either  as  a  word  of 
purchase  or  of  limitation,  but  it  is  generally  used  by  the  testa- 
tor as  sjmonymous  with  child  or  children.'  {Palme?'  v.  Jlom, 
84  K.  Y.  516 ;  Palm-er  v.  Dunham,  125  id.  68.)" 

In  Edwards  v.  Edwards  (12  Beav.  97),  the  testator  hiad 
three  unmarried  daughters,  Mary,  Marianne  and  Ann ;  to  Mary 
he  gave  the  use  for  life  of  £1,000  in  case  she  married.     To 
Marianne  the  use  for  life  of  £700,  in  case  she  married.     To 
Ann  the  use  for  life  of  the  residue  of  the  estate  in  case  she 
married.     The  remainder  over  in  each  case  "  to  be  divided 
among  her  lawful  issue."     Ann  and  Mary  died  unmarried; 
Marianne  married  and  had  seven  children,  three  of  whom  died 
before  their  mother.     One  of  the  four  surviving  childrea  had 
four  children  who  claimed  to  participate  in  the  fund  upon  the 
ground  that  they  were  included  within  the  word  "  issue."     In 
a  subsequent  part  of  the  will  the  testator  provided  that  in 
default  of  issue  of  all  his  daughters  that  the  sums  bequeathed 
to  tliem  for  life  should  be  equally  divided  among  all  the  chil- 
dren of  T.  R.  and  J.  A.,  and  in  default  of  "  lawful  issue  "  of 
either  of  tliem  the  whole  to  be  divided  equally  among  the 
"children  of  the  other,"  share  and  share  alike.     It  was  lield 
that  though  the  word  "  issue  "  was  used  equivocally  in  the  lirst 
part  of  the  will,  that  in  the  subsequent  part  it  was  used  as 
meaning  children,  and  it  was  held  that  it  must  be  assumed 
that  it  was  used  in  the  same  sense  in  all  parts  of  the  instrument. 
The  same  rule  was  stated  and  applied  in  Rhodes  v.  Rhodes 
(27  Beav.  413).     In  Robirmm  v.  Sykes  (23  id.  40),  it  wa^^  held 
"that  though  the  word  issue  is  nomen  generalissimnm  and 
includes  all  the  remotest  descendants,  nevertheless,  held  that 
where  issue  are  pointed  out  as  persons  to  take,  with  reference 
to  the  share  of  the  parent,  a  gift  which,  so  far  as  regards  the 
parent,  fails,  they  take  on  the  principle  which  may  be  called  a 
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qtuisi  representative  principle,  that  is,  that  the  children  of  each 
parent  whose  share  fails  takes  that  parent's  share,  but  not 
admitting  the  grandchildren  to  take  in  competition  with  the 
(iliildren,  to  participate  in  the  share  of  that  deceased  parent." 
The  same  rule  was  held  in  Iios8  v.  Ros8  (20  Beav.  645). 

As  before  shown,  when  the  testator  was  providing  for  a  dis- 
position of  these  eleven  lots,  in  default  of  issue,  and  of  an 
appointment,  the  term  "  lawful  issue  "  was  so  limited  that  it 
only  included  the  children  of  the  sisters,  and  it  provides  that 
such  children  should  take,  representatively,  the  children  of  each 
parent  her  share.  Unless  there  is  something  in  other  parts  of 
the  will  which  lead  to  the  conclusion  that  the  testator  intended 
by  those  same  words  to  authorize  the  appointee  of  the  power 
to  execute  it  in  favor  of  any  of  the  descendants  of  the  sisters, 
near  or  remote,  it  must  be  held  that  she  was  limited  in  her 
choice  to  the  sisters  and  their  children,  and  in  case  any  of  the 
children  were  dead,  to  their  children. 

In  the  fourth,  fifth  and  sixth  clauses  of  the  will  the  testator 
devised  to  each  of  his  sisters  a  house  and  lot  for  life,  with 
remainder  over  in  each  case,  in  the  following  language : 

"  From  and  immediately  after  the  death  of  the  said  (sister), 
to  her  lawful  issue  forever,  to  be  divided  equally  between 
them  in  case  they  should  be  of  equal  degrees  of  consanguinity, 
and  in  case  they  should  be  of  unequal  degrees  of  consanguinity, 
then  the  issue  of  each  deceased  parent  to  take  the  share  which 
the  parent  of  such  issue  would  have  been  entitled  to  if  he  or 
she  had  been  then  surviving." 

By  these  clauses  the  testator  gave  (1)  a  life  estate  to  each 
sister,  and  after  her  death  to  her  lawful  issue.  It  is  plain  that 
the  word  "  issue  "  was  not  here  used  in  the  sense  of  children 
only,  for  it  provides  that  if  they  (issue)  should  be  of  unequal 
degrees  of  consanguinity  that  the  issue  of  each  deceased  parent 
should  take  the  share  of  such  parent.  Clearly,  the  term 
"  issue  "  in  the  fourth,  fifth  and  sixth  clauses  was  used  repre- 
sentatively, the  testator  not  intending  that  children  should  take 
to  the  exclusion  of  or  concurrently  with  their  parents. 

By  the  eighth  clause  of  the  will  the  testator  empowered 
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Marj  Hopeton  Drake  to  appoint  any  or  all  of  the  eleven  houses 
and  lots  devised  to  her  for  life  in  the  seventh  clause  to  any  or 
all  of  her  lawful  issue,  but  in  case  she  failed  to  so  appoint,  and 
left  lawful  issue  her  surviving,  the  remainder  over  was  disposed 
of  as  follows : 

"  To  the  said  Mary  Hopeton  Drake,  during  her  natural  life, 
to  her  said  lawful  issue,  from  and  immediately  after  her  death, 
forever,  and  if  such  issue  shall  consist  of  more  than  one  per- 
son, and  shall  be  of  equal  degrees  of  consanguinity,  then  the 
said  estate  hereby  given  and  devised  to  them  is  to  be  divided 
among  them  in  equal  shares,  and  if  such  issue  shall  consist  of 
persons  of  unequal  degrees  of  consanguinity,  then  the  issue 
of  any  deceased  parent  shall  take  the  share  which  the  said 
parent  of  such  issue  would  have  taken  if  he  or  she  had  been 
then  surviving." 

By  this  clause  the  testator  plainly  intended  that  if  Mary 
Hopeton  Drake  left  lawful  issue,  and  failed  to  appoint  as 
between  them,  that  the  houses  should  pass  to  her  descendants, 
near  and  remote,  upon  the  principle  of  representation,  the 
children  of  each  deceased  parent  taking  the  parent's  share.  In 
the  fourth,  fifth  and  sixth  claases  the  testator  provided  for  the 
same  persons,  his  sisters  and  their  descendants,  that  he  pro- 
vided for  contingently  by  the  ninth  clause,  and  no  sufficient 
reason  appears  upon  the  face  of  the  will  or  upon  the  facts 
found  to  lead  us  to  the  conclusion  that  he  intended  by  the  word 
*'  lawful  issue,"  as  used  in  the  power,  to  embrace  all  descend- 
ants, and,  in  all  other  parts  of  the  will,  that  he  used  the  term 
in  a  different  and  more  restricted  jsense.  It  follows  that  the 
attempted  execution  of  the  power  by  Mary  Hopeton  Drake, 
as  to  seven  of  the  eleven  houses  and  lots,  was  invalid,  and  they 
pass  under  the  devise  over,  one-half  to  the  children  of  Susan 
A.  Drake  and  one-half  to  the  children  of  Sarah  A.  Lawrence. 
The  counsel  for  the  appellant,  in  his  brief,  does  not  ask  for  a 
judgment  absolute,  but  for  a  reversal  and  a  new  trial,  which 
should  be  granted,  with  costs  to  abide  the  event. 

All  concur  with  Bradley,  J.,  except  Follbtt,  Ch.  J., 
Haioht  and  Brown,  JJ.,  dissenting. 

Judgment  affirmed. 
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Chables  E.  Skinner,  cub  Trustee,  etc.,  Appellant,  v.  Wabeen 

B.  Smith  et  al.,  Bespondents. 

Stockholders  of  a  private  corporation  may  be  denied  equitable  relief 
against  acts  of  the  corporation  which  do  not  affect  the  public,  but  only 
the  interests  of  its  stockholders,  and  which,  although  ultra  vires,  are  not 
per  86  illegal  or  malum  prohibitum,  where  the  stockholders  asking  for 
relief,  have  assented  to  those  acts,  or  have  acquiesced  therein  with  full 
knowledge  of  the  facts. 

A  manufacturing  corporation  may  discontinue  its  operations,  when 
unprofitable,  for  the  purpose  of  protecting  its  shareholders  from  further 
loss. 

In  an  action  by  a  trustee  of  a  manufacturing  corporation  to  set  aside 
certain  transfers  of  its  property  alleged  to  have  been  made  or  authorized 
by  the  trustees  as  such  to  themselves  individually  and  for  an  accounting, 
the  following  facts  appeared:  Said  corporation  was  organized  for  the 
purpose  of  manufacturing  carpets  by  machiner}'  covered  by  certain 
letters  patent,  and  issuing  licenses  for  the  use  of  the  invention;  its 
capital  stock  was  $40,000,  which  was  issued  to  defendants,  the  owners 
of  the  letters  patent,  as  the  consideration  for  the  assignment  by  them  of 
the  said  letters  to  the  corporation.  The  actual  value  of  the  patent  was 
much  more  than  the  sum  specified,  and  the  transfer  was  made  without 
regard  to  its  value,  as  a  convenient  mode  of  holding  title  and  for  the 
exclusive  benefit  of  said  owners,  who,  as  sole  stockholders  and  trustees 
of  the  corporation,  carried  on  the  business  of  issuing  licenses  to  use  the 
invention  and  collecting  royalties.  Subsequently  concluding  to  go  into 
the  business  of  manufacturing,  the  defendants,  as  trustees,  transferred 
back  to  themselves  the  letters  patent,  they  surrendering  the  stock  ao 
issued.  The  stock  of  the  corporation  was  increased  to  1600,000,  all  of 
which  was  issued  to  defendants,  they  paying  therefor  $350,000  in  cash, 
and  for  the  residue  granting  to  the  corporation  a  license  to  manufacture 
under  the  patent,  on  payment  of  a  specified  royalty.  The  court  found 
this  transaction  was  in  good  faith  and  with  no  intent  to  defraud  any 
future  holder  of  the  stock,  and  thiit  $350,000  of  stock  was  not  an  inade- 
quate consideration  for  the  license.  Defendants  thereafter  assigned  to 
plaintiff  and  another  $100,000  of  the  stock,  as  the  consideration  of  their 
assignment  to  the  corporation  of  certain  other  letters  patent.  The  assign- 
ees were  informed  of  all  the  facts  relating  to  the  re-transfer  to  defendants 
and  the  consideration  for  the  issuing  to  them  of  the  increased  stock. 
Stock  was  also  sold  to  another  person  who  had  know^ledge  of  the  facta. 
Plaintiff  was  elected  a  trustee.  The  corporation  erected  manufactories 
and  carried  on  the  business  for  a  time,  wliich  resulted  in  a  loss.  Defend- 
ants and  another,  composing  a  majority  of  the  board  of  trustees. 
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such,  adopted  a  resolution  to  sell  the  stock  on  hand,  lease  the  manufac- 
tunes,  and  to  secure  defendants  for  advances  made  by  them  by  mort- 
gage on  the  property  of  the  corporation,  which  was  executed  with  the 
assent  of  tw^o-thirds  of  the  stockholders.  Defendants  were  the  only 
creditors  of  the.  corporation,  and  the  court  found  said  resolution  was 
adopted  in  good  faith  without  intent  to  injure,  and  that  it  did  not  affect 
plaintiff,  and  was  for  the  best  interests  of  the  corporation  and  its  stock- 
holders. The  mortgage  was  thereafter  foreclosed  and  the  property 
bid  in  by  one  of  the  defendants.  MM,  that  the  complaint  was  properly 
dismissed. 
Reported  below,  56  Hun,  487. 

(Argued  April  28,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  ooinion. 


Theron  G.  Strong  for  appellant. 

Joseph  H.  Choate  and  Tlieodore  Fitch  for  respondents. 

FoLLETT,  Ch.  J.  This  action  was  brought  by  a  trustee  of  the 
Smith  Moquette  Loom  Company,  pursuant  to  sections  1781, 
1782  of  the  Code  of  Civil  Procedure  (which  authorize  actions 
against  the  officers  of  corporations,  but  not  against  corpora- 
tions), to  set  aside  alienations  of  property  made  or  authorized 
by  the  individual  defendants,  to  themselves,  who  were  at  the 
time  a  majority  of  the  trustees  of  the  corporation,  and  also  to 
compel  them  to  account  for  all  sums  and  property  received 
under  such  alienations. 

Before  considering  the  facts  of  this  case,  it  will  be  well  to 
bring  to  mind  and  state  one  or  two  of  the  well  settled  general 
roles  of  law  applicable  to  actions  of  this  class. 

A  contract  entered  into  by  a  corporation  by  the  authority 
or  direction  of  its  trustees,  with  themselves,  and  for  their  bene- 
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fit,  or  a  transfer  of  its  property  by  the  authority  of  the  trustees 
to  themselves,  may  be  set  aside,  in  case  it  injures  any  public 
interest,  or  the  private  interest  of  any  sliareholder  or  creditor, 
even  though  the  contract  or  transfer  was  executed  in  good  faith 
by  the  trustees.  {Duncomb  v.  N,  Y.  H,  &  N,  R,  R.  Co,^ 
84  N.  Y.  190.)  But  this  rule  is  not  broad  enough  to  condemn 
as  void  on  the  ground  of  public  pohcy  all  contracts  and  trans- 
fers executed  by  a  purely  private  business  corporation,  with 
or  to  its  trustees,  in  good  faith,  in  case  no  public  or  private 
interest  is  harmed  thereby.  Such  contracts  are  not  void  but 
voidable  at  the  election  of  those  who  are  aflEected  by  the  fraud. 
{Twrn-Lick  Oil  Company  v.  Marbury^  91  XJ.  S.  587-589 ; 
Thomas  v.  BrownviUe^  etc,j  R.  R.  Co.^  109  id.  622-524 ; 
Risley  v.  Indiam^ipolis^  B,  ds  W,  R,  R.  Co.^  62  N.  Y.  240 ; 
Barnes  v.  Brovm,  80  id.  527-536 ;  Mimson  v.  S.  G.  <&  C.  R, 
R.  Co.,  103  id.  58-73 ;  Ba/rr  v.  iT.  JT.,  Z.  E.  <k  W.  R.  R. 
Co.,  125  id.  263-277.) 

Wliether  an  action  against  trustees  to  prevent  them  from 
violating  a  public  duty  or  to  redress  a  pubhc  wrong  can  be 
maintained  by  any  party  other  than  "  by  the  attorney-general 
in  behalf  of  the  people  of  the  state,"  need  not  now  be  deter- 
mined, for  this  action  is  not  for  the  prevention  or  redress  of  a 
public  wrong,  but  for  damages  for  the  violation  of  private 
rights.  The  public  wrongs  mentioned  in  the  third  and  fourtli 
subdivisions  of  section  1781,  can  be  prevented  or  redressed 
only  by  an  action  brought  in  behalf  of  the  people.  ('Code  C. 
P.  §  1782.) 

Wliat  private  interest  was  injured  or  imperiled  by  the  trans- 
fer of  the  patent  from  the  corporation  to  the  individual  defend- 
ants ?  Creditors  were  not  injured  by  the  acts  complained  of, 
for  there  were  none,  so  far  as  the  record  shows,  between  the 
time  when  the  corporation  was  organized  and  the  date  when  this 
action  was  begun,  except  as  the  individual  defendants  became 
such  by  reason  of  advances  made.  The  only  private  rights  or 
interests  alleged  to  have  been  impaired  or  jeopardized  are  those 
of  shareholders.  Who  were  the  shareholders,  and  when  and 
how  did  they  become  such  ? 
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Januarj  16,  1877,  letters  patent  numbered  186,374  were 
issned  by  the  United  States  to  Alexander  Smith,  for  an  improve- 
ment in  carpet  looms,  which  were  assigned  on  December  12, 
1878,  by  his  executors  to  the  following  named  persons,  and  in 
the  following  proportions :  One-half  to  Warren  B.  Smith,  one- 
fourth  to  William  F.  Cochran,  and  one-fourth  to  Eva  S.  Coch- 
ran; which  assignments  were  duly  recorded  in  the  United 
States  patent  office  December  14,  1878.  Warren  B.  Smith 
and  Eva  S.  Cochran  are  brother  and  sister,  the  children  of 
Alexander  Smith,  and  William  F.  Cochran  is  the  husband  of 
said  Eva  S.  Cochran. 

December  13,  1878,  the  Smith  Moquette  Loom  Company 
was  incorporated  pursuant  to  chapter  40  of  the  Laws  of  1848, 
and  the  acts  amendatory  thereof  and  supplementary  thereto, 
with  a  capital  stock  of  $40,000,  divided  into  one  hundred 
shares  of  the  par  value  of  $100  each.  The  purpose  of  the 
formation  of  the  corporation  was  stated  in  the  certificate  as 
follows:  "That  the  objects  for  which  the  said  company  is 
formed  are  the  manufacture  and  selling  of  carpets  and  trans- 
acting of  all  business  necessary  for  and  incident  to  the  manu- 
facture and  sale  of  carpets,  and  the  development  and  intro- 
duction of  the  Smith  moquette  loom  and  other  inventions 
relating  to  the  manufacture  of  carpets,  and  the  issuing  licJenses 
and  collecting  royalties  for  the  use  of  such  inventions." 

December  24,  1878,  said  three  assignees  of  said  patent 
assigned  their  interests  therein  to  the  Smith  Moquette  Loom 
Company,  in  consideration  of,  and  in  payment  for,  the  above 
mentioned  shares  of  stock  issued  by  that  corporation  to  them. 
January  20, 1879,  these  assignments  were  duly  recorded  in  the 
United  States  patent  offica  These  assignments  were  subject 
to  a  license  granted  February  1, 1877,  by  the  original  patentee, 
Alexander  Smith  to  Alexander  Smith's  Son's  Carpet  Company, 
by  which  that  company  acquired  the  right  to  use  100  looms 
upon  the  payment  of  twenty  cents  royalty  for  every  yard  of 
carpet  made  on  them. 

Upon  the  organization  of  the  corporation  Warren  B.  Smith, 
became  the  owner  of  two  hundred  shares  of  its  stock,  William 


244  Skinnbb  v.  Smith  et  al.  [Oct, 


Opinion  of  the  Court,  per  Follbtt,  Ch.  J. 


F.  Cochran,  and  Eva  S.  Cochran,  of  one  hundred  shares  each, 
which  they  continued  to  own  untU  November  18,  1880,  when 
the  capital  stock  of  the  corporation  was  increaised  to  $600,000. 

The  court  found  in  respect  to  the  transfer  from  the  individual 
defendants  to  the  corporation  as  follows : 

"  That  the  original  transfer  of  the  invention  and  patent  by 
the  individual  defendants  to  the  company  for  forty  thousand 
dollars  was  made  by  them  without  any  regard  to  its  actual 
value,  which  was  many  times  greater  than  the  sum,  and  solely 
as  a  convenient  mode  of  holding  and  enjoying  title  to  the  same 
and  to  the  royalties  to  be  derived  therefrom  for  their  exclusive 
benefit  as  the  sole  owners  thereof." 

"Eighth.  That  the  said  defendants,  Warren  B.  Smitli, 
William  F.  Cochran  and  Eva  S.  Cochran,  being  the  sole  stock- 
holders and  trustees  of  said  company,  carried  on  the  business 
of  said  company,  until  the  fall  of  1880,  upon  the  original  plan, 
to  wit,  the  collection  of  royalties  under  licenses  issued  under 
said  patent,  during  which  period  a  large  amount  of  royalties 
was  collected  and  divided  between  them,  and  that  during  such 
period  no  manufacturing  was  carried  on  by  said  company." 

"Ninth.  That  in  the  fall  of  1880  the  demand  for  moquette 
carpets  was  large,  and  the  future  prospects  of  manufacturing 
were  encouraging,  and  the  said  defendants  concluded  that  it 
would  be  advantageous  for  them  that  said  company  should 
engage  in  such  manufacturing  business,  and,  as  they  were 
unwilling  to  part  with  the  exclusive  ownership  of  said  patent 
and  invention,  that  said  patent  should  be  transferred  to  them- 
selves individually  at  the  same  nominal  figure  at  which  they 
had  transferred  it  to  the  company,  and  that  to  enable  the  com- 
pany to  go  into  manufacturing,  erect  the  necessary  buildings, 
buy  machinery,  and  to  manufacture,  its  capital  stock  should  be 
increased  to  six  hundred  thousand  dollars,  all  of  which  should 
be  issued  to  themselves,  forty  thousand  for  that  amount  of 
money  to  be  paid  by  them  for  the  re-transfer  of  the  patent  and 
in  lieu  of  the  four  hundred  shares  originally  issued  to  them, 
which  were  to  be  surrendered.  Two  hundred  and  ten  thousand 
dollars  of  that  amount  to  be  paid  in  cash  by  them,  and  the 
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reddne  of  three  hundred  and  fifty  thousand  dollars  for  an 
unlimited  license  to  use  the  patents  upon  payment  of  the  same 
rate  of  royalty  paid  by  the  Alexander  Smith  &  Sons'  Carpet 
Company,  viz.,  twenty  cents  per  yard." 

September  23,  1880,  the  corporation  acquired  the  right  to 
increase  its  capital  stock  to  $600,000.  That  increase  was 
effected  as  follows :  The  individual  defendants  paid  $250,000 
ia  cash  for  twenty-five  hundred  shares,  and  they  granted  to 
the  corporation  an  unlimited  license  to  manufacture  under  the 
patent  for  thirty-five  hundred  shares,  and  the  payment  of  a 
royalty  of  twenty  cents  per  yard,  which  made  up  the  full  amount 
of  the  capital  stock.  At  this  time  no  person  had  any  interest 
in  tlie  corporation,  or  in  the  patent,  except  these  individual 
defendants.  From  the  date  of  the  organization  of  the  corpora- 
tion to  November  18, 1880,  when  the  capital  stock  was  increased, 
no  business  was  transacted  by  it  except  the  granting  of  licenses 
for  the  use  of  the  patents,  and  collecting  royalties  for  the  same. 
Among  oilier  rights  granted  by  the  corporation  was  one  on 
the  17th  of  April,  1879,  to  the  Hartford  Carpet  Company,  by 
which  it  acquired  the  right,  in  consideration  of  $62,000  to  use 
sixty-two  looms  upon  the  payment  of  a  royalty  of  twenty 
cents  per  yard  for  every  yard  manufactured  on  the  looms. 

In  respect  to  the  increase,  the  court  found :  "  That  at  the 
time  of  the  said  re-transfer  of  said  patent  and  invention,  the 
value  thereof  had  not  materially  changed,  and  that  said 
re-transfer  at  the  same  price  at  which  the  same  had  been  con- 
veyed to  the  company,  was  made  by  the  defendants  without 
regard  to  its  actual  value,  in  good  faith,  in  the  belief  that  they 
had  the  lepal  right  to  cause  said  re-tia  isfer  to  be  made  by  said 
company  on  the  terms  on  which  it  was  made,  without  any 
design  or  intent  to  injure  or  defraud  any  person  who  might 
thereafter  become  the  holder  of  any  of  the  increased  stock  to 
be  issued  by  the  company,  and  that  no  such  person,  or  any 
person,  was  injured  or  defrauded  thereby." 

"That  the  unlimited  license  to  manufacture  under  said 
patent,  upon  payment  of  a  royalty  of  twenty  cents  per  yard, 
was  necessary  for  the  manufacturing  business  of  said  Smith 
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Moquette  Loom  Company,  and  was  not  an  inadequate  con- 
sideration for  tlie  amount  of  cliirty-iive  hundred  sbareg  of  its 
capital  stock  then  issued  therefor,  to  the  said  defendants, 
Warren  B.  Smith,  William  F.  Cochran  and  Eva  S.  Cochran, 
according  to  their  belief  and  expectation  at  that  time  as  to  the 
manufacturing  possible  to  be  done  by  said  company,  and  the 
issue  thereof  for  that  consideration  was  made  by  them  in  good 
faith  and  with  no  intent  to  delraud  said  company,  or  aaj 
future  holder  of  stock  therein." 

November  18,  1880,  a  certificate  No.  one  for  three  thousand 
shares  was  issued  to  Smith.  A  certificate  No.  two  tor  fifteen 
hundred  shares  was  issued  to  William  F.  Cochran,  and  a  cer- 
tificate No.  three  for  fifteen  hundred  shares  to  Eva  S.  Cochran. 
These  shares  they  continued  to  hold  until  March  31,  1881, 
during  which  said  period  said  three  persons  were  the  only- 
trustees  of  the  corporation. 

At  some  time  prior  to  March  31,  1881,  Charles  E.  Skinnei 
and  Eugene  Tymeson  had  received  from  the  United  States 
letters  patent  for  improved  machinery  for  the  manufacture  of 
tufted  or  pile  fabrics,  which  were  numbered,  respectively, 
233,290  and  233,291,  and,  as  they  claimed,  had  invented  five 
other  improvements  in  looms  for  weaving  tufted  fabrics,  for 
which  patents  had  not  been  obtained.  On  the  31st  of  March^ 
1881,  Skinner  and  Tymeson  agreed  to  assign  to  the  Smith 
Moquette  Loom  Company,  said  patents  already  issued,  and 
also  such  patents  for  improved  looms  as  they  should  thereafter 
obtain,  in  consideration  of  one  thousand  shares  of  the  stock 
of  the  corporation,  whu>h  were  on  that  day  assigned  to  them, 
500  to  Skinner  and  500  to  Tymeson,  Warren  B.  Smith  assign- 
ing 500,  and  Mr.  and  Mrs.  Cochran  250  each.  Afterwards, 
Skinner  and  Tymeson  made  formal  assignments  of  the  patents 
granted  to  them. 

The  court  found  in  respect  to  this  purdiase  as  follows : 

Twenty-fifth.  '^  That  the  said  plamtiflE  and  Tymeson,  at  and 
before  the  time  they  assigned  said  patents  to  said  Moquette 
Loom  Company,  and  took  an  assignment  of  said  certificates  of 
stock,  had  knowledge  that  said  loom  company  did  not  own  the 
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Smith  Moqnette  Loom  patent  aforesaid,  but  had  only  a  right 
or  lieense  to  use  the  sanie  upon  payment  of  a  royalty,  and  that 
said  patent  had  been  transferred  to  the  original  owners,  to  wit, 
said  individual  defendants." 

Twenty-sixth.  '^  That  the  negotiations  for  the  pnTchase  of 
said  Tymesou  and  Skinner  patents  were  conducted  between 
the  plaintiff  and  the  defendant  Smith,  and  that  the  said  defend- 
ant informed  the  plaintiff,  before  the  same  were  closed,  that 
the  Smith  Moquette  Loom  patent  had  been  reassigned  to  the 
owners,  to  wit,  himself,  Mr.  and  Mrs.  Cochran  ;  that  the  cap- 
ital stock  had  been  increased  to  $600,000,  and  that  it  had  all 
been  issued  to  said  defendants,  who  were  to  put  in  $250,000  in 
cash,  and  that  the  company  was  to  have  a  license  to  manufac- 
ture upon  a  royalty  of  twenty  cents  a  yard." 

Twenty-seventh.  ^'  That  no  misrepresentations  were  made  to 
said  plaintiff  or  Tymeson  to  induce  them  to  assign  their  patents 
or  accept  any  stock." 

September  16,  1881,  the  individual  defendants  sold  one 
thousand  shares  of  their  stock  to  John  Sloane,  to  whom  certifi- 
cates were  issued  therefor. 

November  19,  1881,  the  number  of  trustees  of  the  corpora- 
tion was  duly  increased  from  three  to  six,  and  John  Sloane, 
Hal^on  Skinner  and  Frank  T.  Holder  were  then  elected  as 
such  additional  trustees.  Since  that  date,  said  persons  have 
continued  to  be  trustees,  except  March  15,  1884,  Charles  E. 
Skinner  was  elected  in  the  place  of  Halcyon  Skinner,  since 
which  date  he  has  continued  to  be  a  trustee. 

It  is  very  clear,  we  think,  that  under  these  facts  as  found, 
that  is,  knowledge  on  the  part  of  the  plaintiff,  and  of  all  the 
shareholders,  that  the  original  patent  had  been  assigned  to  the 
mdividual  defendants,  and  an  unlimited  license  granted  to  the 
corporation  to  manufacture  carpets  for  $850,000,  payable  in 
the  shares  of  the  corporation,  that  this  plaintiff  as  a  trustee  has 
no  cause  of  action  in  favor  of  himself  or  of  any  of  the  share- 
holders because  neither  he  nor  they  have  any  grievance  to 
redress. 

The  court  further  finds  that  the  corporation  went  on  and 
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erected  manuf  axjtories  and  engaged  in  and  continued  in  the  busi- 
ness of  manufacturing  carpete  until  about  February  1, 1883,  at 
which  time  the  individual  defendants  had  advanced  $384,62Y.40. 
There  does  not  seem  to  have  been  any  dispute  about  the  valid- 
ity of  this  indebtedness.  It  was  found  upon  examination  that 
the  business  was  being  done  at  a  loss,  and  thereupon  it  was 
resolved  by  the  trustees  that  the  stock  on  hand  should  be  sold, 
the  manufactories  leased,  and  the  sum  due  to  the  individual 
defendants  secured  by  mortgages  upon  the  realty  and  person- 
alty of  the  corporation.  More  than  two-thirds  of  the  share- 
holders consented  to  the  execution  of  these  mortgages,  and 
they  were  executed  accordingly. 

Fifteen  months  afterwards,  nothing  having  been  paid  upon 
the  mortgages,  they  were  foreclosed  and  the  property  covered 
by  them  purchased  by  Warren  B.  Smith.  The  court  found 
in  respect  to  stopping  the  manufacture  of  goods,  the  leasing 
of  the  property  and  the  execution  of  the  mortgages  as  follows : 

Thirty-third.  "  That  the  said  defendants  and  Mr.  Sloane  voted 
for  said  resolutions  in  good  faith,  believing  that  there  was  no 
other  way  to  save  the  Moquette  Company  and  its  stockholders 
from  further  loss,  and  that  the  act  and  proceedings  therein 
directed  were  for  the  best  interests  of  said  company  and  its 
stockholders,  and  such  also  was  the  fact,  and  the  defendants  in 
passing  the  said  resolutions  did  not  intend  to  injure  or  defraud 
the  plaintiff  as  a  stockholder  of  said  company,  and  did  not,  in 
fact,  injui'e  or  defraud  him." 

Thirty-fourth,  "That  said  resolutions  so  adopted  by  the 
board  of  trustees  were  necessary  and  proper,  and  were  for  the 
best  interest  of  said  company  and  its  stockholders,  and  no 
better  or  other  arrangement  to  save  said  company  and  its  stock- 
holders from  furtlier  loss  was  practicable." 

It  should  have  been  stated  that  John  Sloane  testified  that 
when  he  purchased  his  one  thousand  shares  that  the  patent  had 
been  transferred  by  the  corporation  to  Warren  B.  Smith,  and 
William  F.  and  Eva  S.  Cochran,  which  fact  he  then  knew. 

November  29,  1880,  two  hundred  and  fifty  shares  were  in 
form  transferred  by  Smith  and  the  Cochrans  to  Frank  T. 
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Holden,  to  enable  him  to  become  a  tmstee,  bnt  he  never  had 
any  real  interest  in  them.  Ko  persons  other  than  these  men- 
tioned ever  held  any  of  the  shares  of  the  corporation. 

As  before  stated,  this  action  is  not  brought  to  redress  a  public 
wrong.  There  is  no  finding  that  the  transfer  of  the  patent 
from  the  corporation  to  the  individual  defendants  and  the 
issuance  of  $350,000  in  stock  for  the  license,  were  in  contem- 
plation of  thereafter  selling  shares  to  the  public  or  to  this 
plainti£F,  who  as  well  as  Tymeson,  purchased  Mrith  full  knowl- 
edge of  all  the  facts. 

This  case  falls  within  the  principle  stated  in  ITent  v.  Quick- 
Mver  Mining  Co,  (78  N.  Y.  169),  where  it  was  said :  "  In 
the  application  of  the  doctrine  of  vltra  vires,  it  is  to  be  borne 
in  mind  that  it  has  two  phases :  one  where  the  public  is  con- 
cerned ;  one  where  the  question  is  between  the  corporate  body 
and  the  stockholders  in  it,  or  between  it  and  its  stockholders, 
and  third  parties  dealing  with  it  and  through  it  with  them. 
When  the  public  is  concerned  to  restrain  a  corporation  within 
the  limit  of  the  power  given  to  it  by  its  charter,  an  assent  by 
the  stockholders  to  the  use  of  unauthorized  power  by  the  cor- 
porate body  3vill  be  of  no  avail.  When  it  is  a  question  of  the 
right  of  a  stockholder  to  restrain  the  corporate'  body  within  its 
express  or  incidental  powers,  the  stockholder  may  in  many 
cases  be  denied,  on  the  ground  of  his  express  assent  or  his 
intelligent  though  tacit  consent  to  the  corporate,  action.  If 
there  be  a  departure  from  statutory  direction,  which  is  to  be 
considered  merely  a  breach  of  trust  to  be  restrained  by  a  stock- 
holder, it  is  pertinent  to  consider  what  has  been  his  conduct  in 
regard  thereto.  A  corporation  may  do  acts  which  affect  the 
public  to  its  harm,  inasmuch  as  they  are  per  se  illegal  or  are 
malum  prohihitum.  Then  no  assent  of  stockholders  can 
validate  them.  It  may  do  acts  not  thus  illegal,  though  there 
is  want  of  power  to  do  tliem,  which  affect  only  the  interest  of 
the  stockholders.  They  may  be  made  good  by  the  assent  of 
the  stockholders,  so  that  strangers  to  the  stockholders  dealing 
in  good  faith  with  the  corporation  will  be  protected  in  a  reliance 
upon  those  acts." 
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Statement  of  case. 


The  riglit  of  a  manufacturing  corporation  to  disoontinTie  its 
operations  when  they  have  become  unprofitable,  for  the  pur- 
pose of  protecting  shareholders  from  further  loss  does  not 
admit,  we  think,  of  doubt.  {TreadweU  v.  SaU^ywry  Mfg. 
Co.j  7  Gray,  395 ;  Homcock  v.  Ilotbrook^  9  Fed.  Rep.  353 ; 
Boston^  etc,,  JL  R.  Co.  v.  N.  Z".,  etc.,  R.  R.  Co.,  13  R.  1. 263 ; 
Morawetz  Corp.  §§  413  et  seq.,  1004;  Buford  v.  Keokuk 
L.  Packet  Co.,  69  Mo.  611.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Sylvantjs  Mayo,  Appellant,  v.  Delorme  Knowlton, 

Respondent. 

The  complaint  herein  set  forth  two  causes  of  action,  one,  to  rescind  a 
purchase  of  stock  and  recover  back  the  purchase-price  upon  the 
ground  that  defendant,  who  was  employed  as  agent  to  purchase 
stock  for  plaintiff,  sold  to  him  his  own  stock,  retaining  the  purchase- 
price  ;  the  other,  to  recover  damages  for  false  representations  inducing- 
the  purchase.  Upon  the  trial  evidence  was  given  in  support  of  both 
causes  of  action.  The  court  submitted  to  the  jury  the  question  of  false 
representations,  which  was  found  in  favor  of  defendant,  but  refused  to 
submit  to  it  the  first  cause  of  artion.  Held^  error  ;  that  while  the  two 
claims  were  inconsistent  and  plaintiff  was  not  entitled  to  recover  upon 
both,  he  was  entitled,  and  the  court  should  have  requested  him  to  elect 
upon  which  he  would  proceed,  and  should  not  have  elected  for  him. 

Plaintiff  proved  the  averments  of  the  first  cause  of  action  as  to  the 
employment  of  defendant  to  purchase,  as  his  agent,  the  shares  of 
stock  specified  and  the  transfer  to  him  of  defendants  own  stock ; 
also,  that  thereafter  the  assets  of  the  corporation  were  conveyed  to 
another  corporation,  the  stock  of  the  former  being  convertible 
into  the  stock  of  the  latter,  that  plaintiff  caused  his  to  be  so  converted ; 
that  subsequently  discovering  that  defendant  had  sold  him  his  own  stock, 
plaintiff,  for  the  purpose  of  making  a  tender,  borrowed  the  same  amount 
of  stock  of  the  old  company  which  had  not  been  converted,  tendered  it 
to  defendant  and  demanded  repayment  of  the  purchase-price,  which  was 
refused.  Held,  that  plaintiff  had  the  right  to  rescind  on  discovery  of 
the  fraud ;  that  the  stock  borrowed  not  being  distinguishable  from  the 
stock  purchased,  and  plaintiff  Iiaving  acquired  the  right  to  transfer  It  to 
defendant  and  give  a  good  title  thereto,  the  tender  was  good. 


^ 
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Also  held,  that  the  question  whether  or  not  the  rescission  was  in  time 
should  have  been  submitted  to  the  jury. 

{Argued  April  29,  1892 ;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  9,  1890,  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  a  verdict. 

The  nature  of  the  actkm  and  l^e  ^tcts,  so  far  as  material,  are 
set  forth  in  the  opinion. 

Charles  iT.  Morgam,  for  appellant. 

John  R..  T^esidder  for  reflpondent. 

Haight,  J.  The  complaint  alleges  two  causes  of  action. 
The  first  allegation  is,  in  substance,  that  at  various  times 
between  the  first  day  of  June  and  tlie  first  day  of  September, 
1882,  the  defendant  agreed  to  purchase  for  the  plaijitiS,  as  his 
agent,  four  thousand  shares  ef  the  stock  of  the  Silver  King 
Mining  Company ;  that  in  pretended  fulfillment  of  such  agree- 
ment, and  with  the  intent  to  deceive  and  defraud  the  plaintiff, 
the  defendant  caused  to  be  transferred  to  the  plaintiff  the  stock 
of  the  company  belonging  to  himself,  and  received  and  retained 
to  his  own  use  the  money  paid  therefor ;  that  in  the  month  of 
June,  1886,  the  plaintiff  first  became  informed  of  the  facts, 
and  thereupon  tendered  to  the  defendant  the  stock  received 
from  him  and  demanded  the  return  of  the  money  paid.  The 
second  cause  of  action,  in  substance,  alleges  that  the  plaintiff 
purchased  of  the  defendant  the  stock  in  question,  and  that  in 
order  to  induce  such  purchase  the  defendant  falsely  and  fraudu- 
lently represented  the  stock  to  be  of  a  value  largely  in  excess 
of  the  sum  paid  per  share,  and  that  a  dividend  of  ten  per  cent 
had  been  declared  thereon,  and  demanded  the  damages  sus- 
tained by  reason  of  such  false  and  fraudulent  representations. 

Upon  the  trial  evidence  was  given  in  support  of  both  causes 
of  action.     At  the  conclusion  of  the  evidence  the  court  sub- 
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mitted  to  the  jury  the  question  of  fraudulent  representations 
embraced  in  the  second  cause  of  action  alleged  in  the  complaint, 
after  which  the  plaintiff  asked  to  have  the  first  cause  of  action 
alleged  submitted  to  the  jury,  and  upon  the  refusal  of  the  court 
took  an  exception  thereto.  The  jury  found  for  the  defendant, 
and  the  judgment  entered  upon  such  verdict  has  been  affirmed 
by  the  General  Term  upon  the  ground  that  the  evidence  did 
not  establish  a  rescission  of  the  contract  by  the  plaintiff  by 
reason  of  his  failure  to  tender  to  the  defendant  the  stock 
received  from  him. 

The  first  cause  of  action  alleged  in  the  complaint  is  based 
upon  a  rescission  of  the  contract  by  reason  of  the  fraudulent 
performance  thereof,  and  is  to  recover  the  purchase-price  of 
the  stock,  whilst  the  second  cause  of  action  is  based  upon  an 
affirmance  of  the  contract  by  a  retention  of  the  stock  and  is  to 
recover  the  damages  sustained  by  the  plaintiff  by  reason  of  the 
false  representations  made  by  the  defendant  in  reference  to  its 
value,  etc.  The  two  claims  are  based  upon  conflicting  or  incon- 
sistent theories,  and  the  plaintiff  was  not  entitled  to  recover 
upon  both.  Six  of  the  jurors  might  find  in  his  favor  upon  the 
first,  and  against  him  on  the  latter,  whilst  the  other  six  jurors 
might  find  in  his  favor  upon  the  second  and  against  him  upon 
the  former.  If  entitled  to  recover  back  the  purchase-price  of 
the  stock,  he  would  not  be  entitled  to  recover  for  the  damages 
sustained  by  reason  of  its  being  of  less  value  than  that  which 
he  paid  for  it.  If  he  was  entitled  to  recover  damages  for  the 
false  representations  made  in  reference  to  its  value,  etc.,  he 
would  not  be  entitled  to  recover  the  purchase-price.  So  that 
he  did  not  have  the  right  to  have  both  causes  of  action  sub- 
mitted to  the  jtlry.  The  court  might  properly  have  required 
him  to  elect  as  to  which  one  he  would  have  submitted,  but 
instead  of  doing  this,  the  court  saw  fit  to  submit  the  second 
and  refused  to  submit  the  first,  thus  electing  for  him.  This 
the  court  should  not  have  done. 

If,  as  is  claimed,  the  defendant  agreed  to  purchase  for  the 
plaintiff,  as  his  agent,  four  thousand  shares  of  the  stock  of  the 
Silver  King  Mining  Company,  and  in  the  pretended  fulfill- 
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ment  of  such  agreement  and  with  the  intent  to  deceive  and 
defraud  the  plaintiff,  the  defendant  caused  to  be  transferred 
to  him  the  stock  of  the  company  belonging  to  himself ,  and 
received  and  retained  to  his  own  use  the  money  paid  therefor^ 
the  plaintiff,  upon  the  discovery  of  the  fraud,  had  the  right  to 
rescind  the  contract  because  of  its  fraudulent  performance  and 
recover  back  the  purchase-price  paid.  (Tavs9ig  v.  Hart^  58 
If.  Y.  425 ;  C(mkey  v.  B(md,  36  id.  427.) 

We  are  thus  brought  to  the  question  as  to  whether  there  is 
evidence  that  the  plaintiff  rescinded.  It  appears  from  hifi 
testimony  that  in  the  latter  part  of  the  year  1882  the  property 
and  assets  of  the  Silver  King  Mining  Company  were  conveyed 
to  the  Silver  King  Mining  and  Timnel  Company,  and  by 
agreement  the  stock  of  the  former  company  was  convertible 
into  the  stock  of  the  latter  company ;  that  the  plaintiff  had 
procured  his  stock  to  be  so  converted ;  that  upon  the  discovery 
of  the  fraud  practiced  upon  him  he  borrowed  four  thousand 
shares  of  the  stock  of  the  Silver  King  Mining  Company, 
which  had  not  as  yet  been  so  converted,  and  tendered  the 
same  to  the  defendant  and  demanded  the  repayment  to 
him  of  the  purchase-price,  with  the  interest  that  had  accrued 
thereon ;  that  the  stock  so  borrowed  by  the  plaintiff  was  bor- 
rowed for  the  purpose  of  making  the  tender  to  the  plaintiff. 

Undoubtedly,  when  the  purchaser  of  personal  property 
capable  of  identification  and  description  has  sold  and  parted 
with  the  same  betore  the  discovery  of  fraud  practiced  upon 
him  in  the  purchase,  he  will  be  left  to  an  action  for  damages. 
Having  parted  with  the  property  he  can  no  longer  rescind  by 
tendering  back  that  which  he  had  received.  But  the  stock 
had  no  ear-mark ;  one  share  was  the  same  as  another,  and 
could  not  be  identified  or  distinguished  therefrom.  Each  share 
represented  an  equal  interest  in  the  property  and  assets  of  the 
corporation,  so  that  if  the  defendant  had  accepted  the  four 
thousand  shares  of  the  stock  tendered  to  him  he  would  have 
had  the  same  interest  in  the  property  and  assets  of  the  com- 
pany as  that  sold  to  him  by  the  plaintiff.  {Horton  v,  Morgwrty 
19  N.  Y.  170-173.) 
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True,  a  new  company  had  been  organized  and  the  assets  of 
the  old  had  been  transferred  to  the  new  company.  The  plain- 
tiff had  converted  his  old  stock  into  the  stock  of  the  new  com- 
pany, but  it  is  not  seen  how  this  shopld  deprive  him  of  his 
riglit  to  rescind,  provided  he  is  able  to  do  so.  He  found  stock 
of  the  old  company  which  had  not  as  yet  been  converted,  and 
borrowed  it  for  the  purpose  of  making  the  tender.  Having 
borrowed  it  for  that  purpose,  he  had  the  right  to  transfer  it 
to  the  defendant  and  give  him  a  good  title  thereto,  thus 
restoring  him  to  all  tlie  rights  and  property  parted  with.  We 
fail  to  see  any  reason  why  this  may  not  be  done. 

In  the  case  of  Champion  v.  Joslyn  (44  N.  Y.  653-658)  the 
trial  court  in  charging  the  jury  upon  the  question  of  a  tender 
said  "  it  must  be  stock  to  which  he  has  a  right,  not  stock  the 
certificates  of  which  he  has  borrowed,  having  no  title  to  the 
stock,  simply  to  go  tlirough  the  form  of  a  tender."  To  this 
an  exception  was  taken,  and  on  review  the  court  says  in  refer- 
ence thereto  that  "  if  the  defendants  had  lawfully  obtained  the 
certificates  and  were  invested  with  the  power  to  transfer  them, 
it  was  of  no  consequence  to  the  plaintiff  whether  they  had 
borrowed  them  or  were  the  unqualified  owners."  (See  also 
BurraU  v.  Bushwick  R.  R.  Co.^  75  N.  Y.  211 ;  Ba/rday  v. 
Culver^  30  Hun,  1 ;  Nourse  v.  Prime^  4  Johns.  Ch.  490.) 

A  purchaser  of  property,  in  order  to  rescind,  must  do  so 
promptly  upon  the  discovery  of  the  fraud.  {Cdhh  y.  Hatfidd^ 
46  K  Y.  533.) 

The  plaintiff  purchased  the  stock  in  the  summer  of  1882 
and  he  did  not  attempt  to  rescind  until  the  year  1886,  but  he 
tells  us  that  he  did  not  discover  that  the  defendant  had  deliv- 
ered his  own  stock  untU  that  time.  .  Whilst  this  fact  might 
have  been  found  against  him,  we  think  the  question  was  one 
that  should  have  been  submitted  to  the  jury. 

The  judgment  should  consequently  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Asa.  W.  Pasker,  Eespondeiit,  v,  Alexandbb  McLean, 

Impleaded,  etc.,  Appellant. 

P.  foreclosed  a  mortgage  upon  certain  real  estate  owned  by  0.  and  bid  in 
the  premises  on  the  sale;  he  thdi  agreed  with  O.  that  the  latter  might 
exchange  the  property  and  have  all  he  could  realize  after  paying  plain- 
tiifs  claim,  O.  effected  an  exchange  with  £.  for  certain  personal  prop- 
erty, upon  which  was  a  chattel  mortgage,  E.  to  pay  plaintiff's  claim. 
£.  gave  to  O.  her  promissory  note,  indorsed  for  her  accommodation  by 
defendant  McL.  to  be  used,  as  defendant's  evidence  tended  to  show'  for 
the  purpose  of  raising  money  to  pay  the  chattel  mortgage.  O.  gave  to 
E.  a  chattel  mortgage  to  secure  a  balance  on  the  exchange.  O.  indorsed 
and  delivered  the  note  to  plaintiff  receiving  the  amount  in  cash  less  the 
discount  and  a  small  amount  applied  on  an  indebtedness  to  plaintiff.  Of 
the  money  paid,  $600  was  applied  on  the  mortgage.  In  an  action  upon 
the  note,  defendant's  evidence  was  to  the  effect  that  plaintiff  had 
knowledge  when  he  took  the  note,  of  the  purpose  for  which  it  was 
given.  The  case  was  tried  by  defendant  upon  the  theory  that  plain- 
tiff was  not  entitled  to  recover  anything.  Judgment  was  directed 
for  the  amount  of  money  paid  thereon  by  plaintiff.  Held  (Bbadlet, 
Vann  and  Haioht,  JJ.,  dissenting),  no  error. 

(Argued  May  4  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  City  Court 
of  Brooklyn,  entered  upon  an  order  made  December  20, 1890, 
which  affirmed  a  judgment  in  favor  of  tlie  plaintiff,  entered 
upon  a  verdict  directed  by  the  court  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  was  an  action  upon  a  promissory  note. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

HoraHo  C  King  for  appellant, 
N,  C,  Moak  for  respondent. 

FoLLETT,  Ch.  J.  In  1889  Sampson  B.  Oulton  owned  real 
estate  in  Brooklyn,  subject  to  a  mortgage  held  by  Asa  W. 
Parker,  which  was  foreclosed,  and  on  the  sale  the  mortgagee 
purchased  the  property.  Parker  agreed  with  Oulton  that  the 
latter  might  exchange  the  property  and  have  all  he  could 
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realize  out  of  it  after  paying  the  debt.  Miss  Evelyn  P.  Everett 
was  the  lessee  of  the  Hotel  Everett,  in  the  city  of  New  York, 
apd  owned  the  furniture  and  certain  other  property  connected 
therewith.  In  July  of  that  year  Oulton  and  Miss  Everett 
agreed  to  exchange  their  properties  free  from  all  encumbrances. 
When  they  met  to  affect  the  exchange  it  appeared  that  there 
was  a  chattel  mortgage  on  Miss  Everett's  property  for  $2,000 
which  did  not  become  idue  until  the  following  August,  and 
could  not  at  the  date  of  the  exchange  be  conveniently  paid. 
It  also  appeared  that  the  taxes  in  arrear  upon  the  Brooklyn 
real  estate  amounted  to  $871.14,  which  deducted  from  $2,000, 
the  amount  of  the  chattel  mortgage,  left  $1,128.86  difference, 
which  Miss  Everett  was  required  to  pay  or  secure  to  be  paid 
to  Oulton.  This  being  done  Miss  Everett  took  the  Brooklyn 
real  estate,  subject  to  $871.14  due  for  taxes,  and  Oulton  the 
Everett  House  property,  subject  to  the  chattel  mortgage  for 
$2,000.  To  secure  the  payment  of  $1,128.86,  the  difference 
between  the  encumbrances,  Miss  Everett  on  July  18,  1889, 
gave  her  promissory  note  by  which  she  promised  to  pay  to  her 
own  order,  $1,128.86,  four  months  after  date  at  Long  Island 
Bank.  Miss  Everett  indorsed  the  note  and  Alexander  McLean 
also  indorsed  it  for  the  accommodation  of  the  maker,  and  it 
was  then  delivered  to  Ouiton,  who  July  twenty-first,  indorsed 
and  delivered  it  to  the  plaintiff,  who  advanced  $300  to  enable 
Oulton  to  pay  rent  in  arrear  on  the  hotel  property,  and  about 
September  first  advanced  $750,  making  $1,050  paid  in  cash 
for  the  note.  The  remainder,  $78.86,  less  the  discount  for  the 
time  the  note  had  to  run,  was  applied  on  an  indebtedness  of 
Mrs.  Oulton  to  the  plaintiff.  The  plaintiff  testified,  and  in  this 
he  was  uncontradicted,  that  the  father  of  Miss  Everett  and  her 
agent  was  present  when  the  $300  was  paid.  This  action  was 
brought  against  the  maker  and  both  indorsers  to  recover  the 
amount  due  upon  the  note.  McLean  alone  defended  upon  the 
ground  that  his  indorsement  was  for  the  accommodation  of 
the  maker,  and  was  known  to  be  by  Oulton  and  the  plaintiff, 
and  that  the  note  was  made  and  indorsed  for  the  purpose  of 
paying  the  chattel  mortgage  for  $2,000  given  by  Miss  Everett, 


1892.]  Faeker  v.  McLean.  257 

Opinion  of  the  Court,  per  Follett,  Ch.  J. 

but  was  wrongfully  diverted  by  Oulton  and  the  plaintiff  from 
that  purpose.  It  is  conceded  that  $600  of  the  avails  of  the 
note  were  paid  on  the  chattel  mortgage.  At  the  close  of  the 
evidence  a  verdict  was  directed  for  the  plaintiff  for  $1,050,  the 
amount  which  he  advanced  on  the  note,  which  was  $111.13 
lees  than  the  amount  due  thereon.  The  defendant  excepted 
to  the  direction  and  to  the  refusal  of  the  court  to  submit  to 
the  jury :  (1)  Whether  it  was  agreed  to  the  plaintiff's  knowl- 
edge, that  the  note  or  its  avails  was  to  be  applied  in  payment 
of  the  chattel  mortgage.  (2)  Whether  the  plaintiff  was  a  iana 
Jide  holder  of  tlie  note.  These  are  the  only  exceptions  dis- 
cnssed  in  behalf  of  the  appellant.  It  is  undisputed  that  $600 
received  from  the  plaintiff  by  Oulton  were  paid  on  the  chattel 
mortgage.  To  that  sum  there  was  no  defense.  The  defendant 
did  not  indorse  the  note  in  the  presence  of  the  plaintiff,  and 
the  condition  upon  which  he  says  he  indorsed  it  was  not  stated 
in  the  presence  of  the  plaintiff  or  made  known  to  him.  The 
defendant  indorsed  the  note  which  was  presented  to  him  by 
Wood,  who  alone  was  present  when  the  condition  was  imposed, 
and  it  is  not  claimed  that  what  the  defendant  said  to  Wood 
was  brought  to  the  knowledge  of  plaintiff.  The  evidence  on 
the  part  of  the  defendant  does  show  that  it  was  agreed  between 
Miss  Everett  and  her  father  on  the  one  side,  and  Mr.  and  Mrs. 
Oulton  on  the  other,  that  the  avails  of  the  note  were  to  he 
used  in  payment  of  the  mortgage.  The  restriction  which  the 
Everetts  imposed  upon  the  use  of  the  note  could  be  waived 
by  them,  and  it  appears,  as  above  stated,  that  Mr.  Everett  was 
present  when  the  $300  was  advanced  by  the  plaintiff  on  the 
note.  Had  the  question  been  raised  that  the  plaintiff  was  not 
entitled  to  recover  that  sum,  but  only  the  sum  which  he  sub- 
sequently  advanced,  he  might  have  shown  a  consent  that  the 
$300  might  he  used  for  other  purposes.  The  case  was  tried 
upon  the  theory  that  the  plaintiff  was  not  entitled  to  recover 
anything,  and  not  that  the  defendant  had  established  a  partial 
defense.  The  defendant  asked  to  go  to  the  jury  upon  the 
theory  that  evidence  had  been  given  which,  if  believed,  would 
sustain  a  verdict  of  no  cause  oA  action,  but  there  was  no  such 
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evidence.  The  learned  counsel  for  the  defendant  does  not 
urge  in  his  brief  that  the  judgment  is  erroneous  in  part  and 
should  be  modified,  but  insists  that  it  should  be  wholly  reversed. 
The  weight  of  the  evidence  is  so  greatly  in  favor  of  the  plain- 
tiff and  against  the  defendant  that  the  judgment  should  be 
sustained,  unless  the  appellant  points  out  a  vital  error  com- 
mitted by  the  trial  court,  to  which  his  attention  was  called. 
This,  we  think,  he  has  failed  to  do. 

The  judgment  should  be  affirmed,  witn  costs. 

Bradley,  J.  (dissenting).     The  note  in  question  was  the 
product  of  a  transaction  between  the  defendants  Everett  and 
Oulton,  by  which  she  exchanged  with  him  the  i)ersonal  prop- 
erty in  the  Hotel  Everett  in  the  city  of  New  York  for  certain 
real  estate  in  the  city  of  Brooklyn.     It  appeared  that  the 
plaintiff  had  foreclosed  a  mortgage  on  the  Brooklyn  property 
and  became  the  purchaser  at  the  sale,  and  advised  Oulton,  the 
former  owner,  that  he  might,  if  he  could  trade  the  property, 
have  the  benefit  of  it,  subject  to  plaintiff's  claim,  and  that  the 
latter  would  at  his  instance  convey  it  accordingly.     Oulton 
entered  into  an  agreement  with  Miss  Everett  to  exchange  the 
property  subject  to  such  claim  with  her  for  her  personal  property 
in  the  Hotel  Everett  and  her  lease  of  the  hotel.     And  as  there 
was  a  mortgage  upon  her  property  there  of  two  thousand  dol- 
lars, it  was  arranged  that  she  should  give  him  her  note  with 
an  indorser  for  that  amount.     The  note  was  accordingly  made 
by  her  and  indorsed  by  McLean.     But  before  the  transaction 
was  closed  it  was  ascertained  that   there  were  taxes  existing 
against  the  Brooklyn  property  amounting  to  about  eight  hun- 
dred and  seventy  dollars,  and  it  was  thereupon  arranged  that 
the  two  thousand  dollar  note  should  be  reduced  the  amount  of 
such  taxes.     The  note  sued  upon  was  then  made  in  the  place 
of  the  other  and  indorsed  by  McLean,  and  the  trade  was  con- 
summated.    The  defendant  gave  evidence  tending  to  prove 
that  the  purpose  of  the  note  and  the  understanding  and  agree- 
ment upon  which  it  was  aiade  and  indorsed,  were  that  it  or  its 
proceeds  should  be  used  in  paying  the  mortgage  on  the  prop- 
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€rty  in  the  hotel,  and  that  such  purpose  and  agreement  were 
understood  by  the  plaintiff  as  well  as  by  Oulton,  at  the  time  the 
note  was  made.  The  evidence  on  the  part  of  the  plaintiff  was 
to  the  contrary  of  that  on  the  part  of  the  defendant  in  respect 
to  the  purpose  for  which  the  note  was  made.  The  note  was 
taken  by  Oulton,  and  afterwards  he  obtained  from  the  plaintiff 
upon  it  three  hundred  dollars,  and  later  seven  hundred  and 
fifty  dollars  more.  And  he  testified  that  when  he  obtained 
from  the  plaintiff  the  first  sum  he  informed  him  that  the  pur- 
pose for  which  he  wanted  it  was  to  pay  back  rent  on  the  Hotel 
Everett  amounting  to  $351.70,  and  that  he  obtained  and  used 
the  money  for  that  purpose.  The  trial  court  refused  to  submit 
to  the  jury  the  questions  whether  the  alleged  agreement  in 
r^pect  to  the  purpose  of  the  note  and  its  indorsement,  was 
made,  and  whether  the  plaintiff  was  a  holder  of  it  in  good 
faith,  and  directed  a  verdict  for  the  plaintiff  for  $1,050.  And 
upon  the  exceptions  taken  to  such  refusal  and  direction  the 
questions  presented  for  consideration  aiise. 

The  mete  fact  that  the  defendant  McLean  was  an  accommo- 
dation indorser  does  not  aid  the  defense.  But  if,  as  claimed 
by  him,  the  note  was  made  and  by  him  indorsed  pursuant  to 
an  agreement  that  its  use  should  be  devoted  to  the  payment  of 
the  chattel  mortgage  upon  the  property,  which  the  maker  had 
exchanged  with  Oulton  for  the  Brooklyn  premises,  then  such 
arrangement  may  have  been  effectual  as  against  a  persoK  other 
than  a  bona  fide  holder,  seeking  to  enforce  its  collection  in  case  a 
diversion  had  with  his  knowledge  and  cx)n6ent  be?n  made  of  it 
from  such  specific  purpose,  provided  the  maker  might  possibly 
be  benefited  by  the  performance  of  the  condition  and  preju- 
diced by  the  failure  to  observe  and  effectuate  such  pur- 
pose. In  such  case  the  arrangement  does  not  qualify  the  terms 
of  the  note,  nor  is  it  inconsistent  with  the  imdertaking  of  the 
parties  as  by  it  expressed  to  pay,  but  has  relation  to  the  object 
to  which  the  note  or  its  proceeds  are  to  be  appropriated,  and 
constitutes  a  condition  in  that  respect  upon  which  it  is  made, 
delivered  and  accepted.  And  for  that  purpose  the  matter  may 
be  the  subject  of  inquiry  by  evidence  against  any  other  than  a 
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hoTia  fide  holder  of  the  paper.  {Burton  v.  Martin^  52  N.  Y. 
570 ;  Booksta/oer  v.  Jayne^  60  id.  146 ;  PoUa  v.  Mayer  74 
id.  594.) 

In  the  present  case  there  was  no  understanding  with  the 
holders  of  the  mortgage  or  otherwise  that  thej  would  take  the 
note  or  that  it  should  be  tendered  or  deUvered  to  them.  It 
seems  that  the  mortgage  became  due  before  the  maturity  of 
the  note.  Wliile  these  circumstances  may  have  a  bearing  upon 
the  question  of  fact  presented  upon  the  conflict  of  evidence, 
they  do  not  necessarily  preclude  the  inference  from  the  agree- 
ment, if  found  to  have  been  so  made,  that  the  proceeds  of  the 
note  were  to  be  obtained  and  made  available  for  and  appUed  to 
the  alleged  purpose.  In  that  view,  as  the  note  was  delivered  to 
Oulton  for  the  purpose  for  which  it  was  made  and  indorsed,  it 
would  seem  to  have  been  contemplated  that  he  would  receive 
or  obtain  the  money  upon  it  and  make  its^application  upon  the 
mortgage ;  and  consequently  any  person  who  should  take  the  note 
from  him  with  knowledge  of  its  purpose  and  advance  the  money 
upon  it  to  Oulton,  would  not  be  affected  by  the  charge  of  the 
diversion  by  him  of  the  fund,  unless  such  person  at  the  time  he 
made  the  advance  and  took  the  note  was  advised  or  understood 
it  was  to  be  so  diverted.  There  is  evidence  tending  to  prove 
that  the  first  application  to  the  plaintiff  for  an  advance  of 
money  upon  the  note  was  for  a  purpose  other  than  payment 
upon  the  mortgage,  and  that  the  advance  of  three  hundred 
dollars  was  expressly  made  by  him  to  Oulton  to  use  for  such 
other  purpose.  Assuming  that  this  was  a  diversion  in  viola- 
tion of  the  condition  upon  which  the  note  was  delivered  to  and 
taken  by  Oulton,  and  that  the  plaintiff  then  had  knowledge  of 
such  restriction  upon  the  use  of  the  proceeds  of  it,  he  was,  so 
far  as  related  to  the  title  to  the  note  and  the  liability  upon  it 
of  the  maker  and  indorser,  in  like  manner  affected  by  the 
diversion  of  the  money  so  advanced  by  him  for  and  appropri- 
ated  to  such  other  purpose.  But  it  is  essential  that  the  maker 
or  indorser  had  some  interest  in  having  the  proceeds  of  the 
note  paid  and  apphed  upon  the  mortgage,  which  was  the  first 
one  on  the  property,  for  unless  there  was  a  possibility  of 
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prejudice  to  those  persons,  or  one  of  them,  by  the  diversion  of 
such  proceeds  from  it,  there  would  seem  to  be  no  reason  for 
the  effectual  support  of  the  alleged  condition  as  a  defense. 
The  interest,  so  far  as  appears,  of  the  maker  of  the  note  in  the 
observance  of  such  condition,  was  in  the  fact  that  she  took 
from  Oulton,  at  the  time  of  the  transaction,  a  mortgage  of 
$10,500  upon  the  property  covered  by  the  chattel  mortgage 
before  mentioned.  And  thus  she  may  have  had  an  interest  in 
having  the  property  relieved  from  the  lien  of  the  prior  mort- 
gage. Nor  can  it  be  held  that  the  performance  of  the  condi- 
tion would  have  been  of  no  possible  advantage  to  the  indorser 
McLean  by  way  of  protection  or  reimbursement  of  him  as 
such.  But  there  is  evidence  tending  to  prove  that  he  was  a 
party  to  the  agreement  so  far  that  his  indorsement  was  made 
upon  the  condition  before  mentioned  in  respect  to  the  use 
which  should  be  made  of  the  note  or  its  proceeds.  The  views 
of  the  court  in  Bookstwver  v.  Jayne^  so  far  as  relates  to  the 
defense  of  the  indorser,  are  applicable  to  the  present  case. 
The  mortgage  in  question  was  not  paid  by  Oulton,  but  was 
foreclosed,  and  it  may  be  assumed  that  all  the  rights  afforded 
by  the  mortgage  made  by  him  to  Miss  Everett  on  the  property 
were  cut  off  by  such  foreclosure. 

It  is  urged  that  the  weight  of  evidence  so  dominated  in  sup- 
port of  the  verdict  that  if  any  other  than  that  directed  had 
been  rendered,  it  would  have  been  the  duty  of  the  court  to  set 
it  aside.  While  it  is  true  that  the  burden  was  with  the  defend- 
ant to  establish  the  alleged  defense,  the  evidence  conflicting 
as  it  appears,  is  not  such  as  to  warrant  that  conclusion  on  this 
review.  In  the  view  taken,  however,  the  evidence,  as  it  now 
appears  in  the  record,  does  not  warrant  the  inference  tliat  any 
of  the  money  advanced  by  the  plamtiff  to  Oulton  upon  and 
for  the  note  other  than  the  three  hundred  dollars,  was  made 
for  the  purpose  of  its  diversion,  or  ^vith  any  knowledge  or 
consent  of  the  plaintiff  that  it  would  be  diverted  to  or  used  for 
any  purpose  other  than  in  performance  of  the  alleged  condition. 

These  views  lead  to  the  conclusion  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event 
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unless  the  plaintiff  stipulate  to  deduct  from  the  judgment 
entered  on  the  verdict  as  of  the  time  of  its  entry  three  hun- 
dred dollars,  and  in  that  event  the  judgment  be  so  modified, 
and  as  modified  affirmed  without  costs  in  this  court  to  either 
party. 

All  concur  with  Follett,  Ch.  .,  except  Bradley,  Vann 
and  Haiqht,  JJ.,  dissenting. 

Judgment  affirmed. 


Edwakd  E.  GroLD  et  al..  Appellants,  v,  James  Clyne  et  aL, 

Respondents. 

Under  the  provision  of  the  act  of  1875,  providing  for  the  organization  of 
business  corporations,  which  makes  the  directors  of  a  corporation  organ- 
ized under  the  act  liable  to  creditors,  because  of  a  failure  to  file  an. 
annual  report  (g  18,  chap.  611,  Laws  of  1875),  it  is  essential  to  the 
liability  of  one  sought  to  be  charged  that  his  occupancy  of  the  relation 
of  director,  the  default  and  the  debt  of  the  corporation  have  existence 
at  the  same  time. 

In  an  action  against  the  directors  of  such  a  corporation  for  a  failure  to  file 
a  report  for  the  year  1885,  it  appeared  that  the  period  of  the  corporate 
life,  as  stated  in  its  certificate,  expired  in  June  of  that  year;  that  the 
indebtedness  sought  to  be  recovered  was  upon  an  executory  contract,  by 
the  terms  of  which  the  liability  of  the  corporation  was  dependent  upon 
performance,  by  plaintiff,  and  that  the  contract  was  not  performed  so 
as  to  entitle  plaintiff  to  the  installments  unpaid  until  after  the  dissolu- 
tion of  the  corporation.  Hdd,  that  defendants  were  not  liable;  that  the 
provision  of  the  act  (§  38)  declaring  that  the  dissolution  of  a  corporation 
created  under  it  shall  not  take  away  or  impair  any  remedy  given  against 
it,  its  stockholders  or  officers,  for  any  liability  incurred  previous  to  its 
dissolution,  did  not  apply,  as  the  indebtedness  in  question  had  not  then 
been  incurred. 

A  report  was  made  and  filed  in  January,  1886.  Held,  that  no  presumption 
arose  from  this  fact  as  matter  of  law;  that  the  term  of  the  existence  of 
the  corporation  had  been  extended  as  authorized  by  the  act  (§  d9). 

Reported  below,  58  Hun,  419. 

(Argued  May  5,  1892;  decided  October  1,  1892. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  December  31,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintifis  entered  upon  the  report  of  a  referee. 

On  April  23,  1884,  the  plaintiffs  entered  into  contract  with 
the  Central  Park  Bnilding  Company  of  the  city  of  New  York, 
whereby  they  undertook  to  put  into  four  apartment  buildings, 
known  as  "  Valencia,"  "  Toloea,"  "  Granada,"  and  "  Saragosa," 
complete  steam  heating  and  ventilating  apparatus  for  the  sum 
of  $25,000,  which  the  company  agreed  to  pay  as  follows : 

"  Ist.  Payment  when  all  the  steam  and  return 
pipes  are  in $7,  666  66 

"2d.  Payment  when  all  the  radiators  are 
connected 7,  666  66 

"  3d.  Payment  when  the  whole  work  is  finished.       7,  666  68 

"  4rth.  Payment  when  the  apparatus  shall  have 
had  one  winter's  trial  to  the  satisfaction  of 
the  architect 2,  000  00 

"  $25,  000  00" 

The  plaintiffs  proceeded  with  the  work.  The  first  and 
second  installments,  amounting  to  $15,333.32,  became  due  and 
were  paid.  The  third  installment  became  due  in  December, 
1885,  and  the  last  one  the  first  of  March,  1886. 

The  company  was  a  corporation  created  in  June,  1883,  and 
the  period  of  its  duration  stated  in  the  certificate  was  two 
years.  The  defendants  became  directors  of  the  company.  No 
annual  report  was  filed  in  1885.  The  referee  determined  that 
the  defendants  were  not,  by  reason  of  such  default  liable  to 
the  pkintifis. 

Further  facts  appear  in  the  opinion. 

Ira  D,  Warren  for  appellants. 

Geo,  A,  Strong  for  respondents. 

Bradley,  J.  The  Central  Park  Building  Company  wbs 
moorporated  pursuant  to  the  provisions  of  chapter  611  of  Laws 
of  1875 ;  and  at  the  time  the  contract  was  made  with  the 
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plaintiffs,  the  company  was  engaged  in  building  four  apart- 
ment-houses in  the  city  of  New  York,  known  as  the  Navarro 
flats.  The  contract  with  the  company  by  which  the  plaintiffs 
agreed  to  put  into  the  buildings  heating  and  ventilating  appa- 
ratus for  twenty-five  thousand  dollars,  was  made  in  April, 
1884.  The  company  undertook  to  pay  the  amount  in  four 
installments,  three  of  them  at  certain  stages  of  the  work,  and 
the  fourth  after  a  time  specified  for  its  trial  and  approval. 
The  first  two  amounting  to  $15,333.32  were  paid;  and  the 
plaintiffs  having  completed  the  work  in  December,  1885,  were 
then  entitled  to  the  third  installment  of  $7,666.68,  and  to  the 
balance  March  1,  1886.  They  remain  unpaid.  The  purpose 
of  this  action  is  to  recover  of  the  defendants,  who  were  direct- 
ors of  the  company,  the  amount  so  remaining  unpaid,  and  it 
is  founded  upon  default  in  filing  a  report  in  1885,  as  required 
by  the  statute,  which  provides  that  "  Every  such  corporation 
shall  annually,  within  twenty  days  after  the  first  of  January, 
make  a  report,  which  shall  state  the  amount  of  capital,  and  the 
proportion  actually  paid  in,  the  amount  and,  in  general  terms, 
the  nature  of  its  existing  assets  and  debts,  and  the  names  of  its 
then  stockholders,  and  tlie  dividends  if  any  declared  since  the 
last  report,  which  report  shall  be  signed  by  the  president  and 
a  majority  of  the  directors,  and  shall  be  verified  by  the  oath 
of  the  president  and  secretary  of  such  corporation  and  filed  in 
the  oiRce  of  the  secretary  of  state,  and  if  any  such  corporation 
shall  fail  so  to  do,  all  the  directors  thereof  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  corporation  then  exist- 
ing and  for  all  that  shall  be  contracted  before  such  report  shall 
be  made."     (L.  1875,  ch.  611,  §  18.) 

The  duration  of  the  corporation,  as  set  forth  in  the  certifi- 
cate provided  for  by  the  statute  (Id.  §  3),  was  two  years,  which 
expired  with  the  16th  day  of  June,  1885.  And  the  defense 
rests  upon  the  ground  that  it  ceased  to  exist  at  that  time,  and 
that  the  plaintiffs'  claim  was  not  a  debt  then  existing  of  the 
corporation.  It  is  essential  to  the  liability  of  directors  by  vir^ 
tue  of  the  statute,  for  default  in  filing  a  report,  that  iheir 
occupancy  of  that  relation,  such  default  and  the  debt  of  the 
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corporation  have  existence  at  the  same  pbint  of  time.  {Shaler^ 
ttc,^  Co,  V.  Bli88,  27  N.  Y.  297  ;  Duckworth  v.  JSoach,  81  id 
49.)  There  would  be  no  difficulty  in  bringing  all  those  ele- 
ments within  the  same  period  of  time  if  the  pendency  of  the 
unexecuted  contract  were  sufficient  to  furnish  the  existence  of 
a  debt  of  the  company.  The  indebtedness  of  the  corporation 
was  dependent  upon  performance  of  the  contract  by  the  plain- 
tiffs, and  did  not  until  then  arise.  Then  and  not  until  that 
time  did  it  become  a  debt  of  the  company.  {Garrinon  v. 
Hcme^  17  N.  Y.  458 ;  Whitney  Arms  Co.  v.  Barlow^  68  id. 
34.)  In  that  view  the  plaintiffs'  claim  never  was  a  debt  exist- 
ing against  the  company,  because  its  period  of  duration  as  such 
terminated,  and  it  ceased  to  have  corporate  existence  while  the 
contract  in  respect  to  the  moneys  sought  to  be  recovered  was 
executory  and  the  liability  of  the  corporation  was  unperfected 
and  contingent. 

In  Jones  v.  Barlmv  (62  N.  Y.  202),  it  was  held  that  the 
liability  of  directors  dependent  on  default  in  filing  a  report,  is 
measured  by  the  obligation  of  the  company,  and  that  the 
remedy  against  it  and  them  is  concurrent.  And  such  was  the 
view  of  the  court  as  expressed  in  Rector^  etc.^  v.  Vanderhilt 
(98  N.  Y.  170,  173,  174). 

We  do  not  intend  here  to  hold  that  the  directors  may  not 
be  chargeable,  after  dissolution  of  a  corporation,  for  a  debt 
before  then  existing  and  becoming  due  after  such  dissolution 
in  case  it  was  then  in  default  in  filing  a  report,  nor  is  it  neces- 
sary to  express  any  opinion  on  that  question  in  the  present 
case. 

Our  attention  is  called  to  the  provision  of  the  statute  that 
"  The  dissolution  for  any  cause  of  any  corporation  created  as 
aforesaid,  shall  not  take  away  or  impair  any  remedy  given 
against  such  corporation,  its  stockholders  or  officers,  for  any 
liability  incurred  previous  to  its  dissolution."  (L.  1875,  ch. 
611,  §  38.)  And  it  is  urged  that  a  liability  of  the  corporation 
was  incurred  when  the  contract  was  made,  and  existed  at  tlie 
time  of  its  dissolution,  although  it  did  not  become  an  existing 
debt  until  December,  1885,  when  the  work  was  finished,  and 
SioKELs— Vol.  LXXXIX.        34 
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that  the  default  in  respect  to  the  report  then  effectually  existed. 
The  construction  thus  contended  for  of  the  provisions  of  section 
38  would  seem  to  give  to  it  the  effect  of  creating  a  liability  of 
the  directors,  and  not  merely  saving  or  continuing  one  estab- 
lished before  and  existing  at  the  time  of  the  termination  of  the 
corporate  existence  of  the  company.  As  has  been  already 
observed,  they  were  not  liable  when  the  corporation  ceased  to 
exist,  although  it  was  then  in  such  default ;  and  as  after  the 
death  of  the  company,  it  could  make  no  report,  the  directors 
were  not  chargeable  with  liabiUty  founded  upon  such  oii^ission. 
It  has  been  held  that,  even  after  a  de  facto  dissolution,  no 
report  is  necessary  for  the  protection  of  directors.  {Ifugtienot 
W.  Bank  v.  Studwell,  74  N.  Y.  621 ;  Lasee  v.  BuUard,  79 
id.  404 ;  BanneU  v.  Grwwold^  80  id.  128.)  The  requisites  of 
their  Uability  and  the  conditions  upon  which  it  depends  are 
found  in  section  18.  And  unless  the  provisions  of  section  3S 
are  so  construed  as  to  extend  the  existence  of  the  corporation, 
or  deny  to  it  death  as  to  its  executory  contracts  until  the  con- 
tingent liability  created  by  them  has  ripened  into  existing  debts, 
it  is  difficult  to  see  any  support  in  the  default  for  the  charge 
made  against  the  defendants  personally. 

The  provisions  of  those  sections  of  the  act  of  1875  are  sub- 
stantially the  same  as  the  provisions  of  sections  12  and  19  of 
chapter  40,  Laws  1848 ;  and,  therefore,  the  cases  in  which 
those  provisions  of  eitlier  statute  have  been  considered  are 
applicable  to  tliose  of  the  other.  And  while  there  are  many 
in  which  the  question  of  the  liability  of  directors  or  trustees 
under  section  12  of  the  act  of  1848  has  arisen,  our  attention 
is  called  to  none  other  than  the  one  at  bar,  in  which  the  pro- 
visions of  section  19  of  that  act  containing  the  same  as  those 
of  section  38  before  mentioned,  liave  had  special  consideration. 
As  these  statutes,  so  far  as  they  are  intended  to  charge  the 
trustees,  are  penal  in  character,  it  has  been  the  policy  of  the 
courts  not  to  enlarge  their  operation  by  construction,  but  rather 
to  limit  the  effect  of  them  to  the  import  required  by  their 
terms.  By  the  provision  that  the  dissolution  of  a  corporation 
should  not  take  away  oi*  impair  any  remedy  given  against  it  or 
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its  officers  for  any  liabilities  before  then  incurred,  it  does  not 
appear  to  have  been  the  intent  to  do  more  than  to  save  the 
rights  of  creditors  for  all  the  substantial  purposes  of  remedy 
as  they  existed  at  that  time  against  the  company  and  its 
trustees,  and  to  include  liabilities  which  had  then  arisen.  The 
view  in  support  of  the  contention  that  the  default  in  filing  a 
report  in  1886  continued  and  was  effectual  as  such  in  Decem- 
ber of  that  year,  when  the  plaintiffs  finished  the  work,  would 
require  the  conclusion  that  for  the  purposes  of  their  remedy 
the  life  of  the  company  was  extended  to  that  time,  notwith- 
standing the  term  of  its  duration  taken  by  its  charter  had 
expired  six  months  before,  because  to  bring  the  case  within 
the  provisions  of  section  18,  upon  which  the  liability  of  the 
directors  must  depend,  the  plaintiffs'  claim  must  have  been  an 
existing  debt  of  the  corporation  within  the  time  such  default 
continued.  The  liability  to  pay  the  debt  when  it  should  arise 
was  given  by  the  undertaking  of  the  corporation  in  the  con- 
tract, and  in  that  sense  the  liability  accrued  prior  to  its  dissolu- 
tion, but  when  the  debt  arose  from  performance  of  the  contract, 
it  did  not  become  a  debt  against  the  corporation  for  tlie  reason 
that  the  company  then  had  no  corporate  existence,  and  an 
element  essential  to  the  liability  of  the  trustees  was  wanting. 
But  the  debt  was,  nevertheless,  chargeable  against  the  assets 
of  the  deceased  corporation,  because  the  contingent  liability 
incurred  during  its  life  became  absolute  after  its  death.  And 
for  the  purposes  of  relief,  proceedings  were  available  against 
its  representatives  as  they  may  be  in  like  case  against  the  per- 
sonal representative  of  a  deceased  person.  With  that  in  view, 
the  statute  provides  that  upon  the  dissolution  of  any  corpora- 
tion, unless  others  shall  be  appointed  by  the  legislature  or 
gome  court,  the  directors  or  managers  of  the  affairs  of  the  cor- 
poration at  the  time  of  dissolution  shall  be  the  trustees  of  the 
creditors  and  stockholders,  witti  full  power  to  settle  its  affairs, 
and  for  that  purpose  may  sue  and  are  liable  to  creditors,  etc., 
to  the  extent  of  the  property  of  the  dissolved  corporation  that 
shall  come  to  their  hands.  (1  E.  S.  601,  §§  9,  10.)  Then 
there  is  no  corporation  to  be  made  a  party,  nor  any  to  support 
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a  judgment  against  it  in  an  action  pending  at  the  time  of  the 
dissolution,  but  for  the  purposes  of  the  entry  of  a  judgment 
in  such  case,  the  action  must  be  revived  against  the  representa- 
tives.    {McCuUoch  v.  Norwood^  58  N.  Y.  562.) 

The  defendants  ceased  to  be  trustees  on  the  death  of  the 
corporation ;  and  it  is  not  merely  because  they  were  such  up 
to  that  time  that  they  may  for  want  of  others  become  ita 
representatives  for  the  purpose  of  closing  up  the  affairs  of  the 
corporation,  but  because  they  were  constituted  such  by  the 
statute.  It  is  only  necessary  for  the  protection  of  directors 
against  liability  upon  a  particular  debt  against  their  corpora- 
tion that  the  requisite  report  be  filed  prior  to  the  existence  of 
such  debt.  The  making  and  filing  of  a  report  is  the  corporate 
act  of  the  company.  {Cornell  v.  Roach^  101  N.  Y.  375.) 
And  after  the  corporation  has  ceased  to  exist  there  are  no 
trustees  or  directors,  no  report  can  legitimately  be  made  or 
filed,  nor  can  any  default  thereafter  arise  for  the  want  of  it. 
The  default  in  that  respect  preceding  the  dissolution  continues 
effectual  in  support  of  the  remedy  to  charge  the  trustees  there- 
after upon  a  liability  incurred  for  that  cause  by  them  during 
the  existence  of  the  corporation.  And  such  within  the  meaning 
of  section  38  is  a  liability  uicurred  by  the  officers  of  a 
corporation  previous  to  its  dissolution.  The  present  is  not 
such  a  case.  And,  therefore,  no  support  for  the  liability  of 
the  defendants  for  the  failure  to  file  a  report  is  brought  within 
the  statute. 

It  is  also  urged  that  although  by  the  terms  of  the  ceiiificate 
for  formation  of  the  corporation  its  term  of  duration  was 
ineule  two  years,  the  presumption  arose  from  the  fact  that  a 
report  was  made  and  filed  January  21,  1886,  that  its  life  was 
extended,  which  could  have  been  done  pursuant  to  the  statute 
which  provides  that  '^  whenever  any  corporation  organized 
under  this  act  has  fixed  the  duration  of  its  corporate  existence 
for  a  less  period  than  fifty  years,  it  may  at  any  time  extend 
the  term  of  its  existence  beyond  the  time  mentioned  in  the 
original  certificate  of  incorporation  by  the  consent  of  the  stock- 
holders owning  two-thirds  in  amount  of  the  capital  stock  of 
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the  corporatioii,  in  and  by  a  certificate  to  be  signed  by  such 
stockholders"  duly  acknowledged  or  proved  and  filed  in  the 
office  of  the  secretary  of  state.     (L.  1875,  ch.  611,  §  29). 

While  it  may  be  diflBcult  to  account  for  the  filing  of  the 
report  in  1886,  otherwise  than  upon  the  assumption  by  the 
officers  making  it  that  the  corporation  was  then  in  existence, 
the  fact  that  the  report  was  then  made  did  not  as  matter  of 
law  raise  the  presumption  that  the  requisite  or  any  proceedings 
for  that  purpose  had  been  taken  to  extend  its  life.  Nor  does 
it  appear  by  the  record  that  such  question  was  specifically 
raised  by  any  request  to  find  or  otherwise  by  any  exception. 
And  the  same  may  be  said  of  the  suggestion  of  estoppel  in 
support  of  the  defendants'  liability.  No  question  in  the  record 
arises  upon  either  of  those  propositions  to  justify  on  this 
review  interference  with  the  conclusion  of  the  court  below. 

It  follows  tliat  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thb  People  of  the  State  op  New  York,  Appellant,  v. 
William  J.  H.  Ballard  et  al.,  Eespondents. 

Under  the  provisions  of  the  Code  of  Civil  Procedure,  in  relation  to  the 
"judicial  supervision  of  a  corporation,  and  of  the  officers  and  mem- 
bers thereof,"  an  action  may  be  brought  by  the  attorney- general  in  the 
name  of  the  people,  without  a  relator,  against  a  domestic  business  corpo- 
ration and  its  trustees  to  remove  the  latter  from  their  position,  for  mis- 
conduct, and  to  compel  them  to  account  for  and  pay  over  to  the  cor- 
poration the  value  of  property  belonging  to  it  transferred  by  them  to 
others  in  violation  of  their  duty,  whenever  he  deems  that  the  action  can 
be  maintained  and  that  the  interests  of  the  public  will  be  promoted 
thereby.    (§§1781,1782.) 

The  question  as  to  whether  the  public  interests  require  the  bringing  of 
such  an  action  is  committed  by  the  statute  to  the  absolute  discretion 
of  the  attorney-general,  and  may  not  be  made  the  subject  of  inquiry 
by  the  court  on  trial  of  the  action.  (Brown  and  Landon,  JJ., 
dissenting.) 

A  corporation  cannot  cease  to  exist  of  its  own  will ;  its  life  continues 
until  either  the  charter  period  has  expired  or  the  court  has  decreed  a 
dissolution. 
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A  business  corporation,  therefore,  cannot  sell  all  of  its  property  to  a 
foreign  corporation,  organized  through  its  procurement  with  a  majority 
of  non-resident  trustees,  for  the  purpose  of  taking  its  place  and  its  assets 
and  carrying  on  its  business;  as  this  is  a  practical  dissolution  of  the 
corporation. 

While  the  stockholders  who  assented  to  such  an  unUwf  ul  disposition  of 
the  corporate  property  may  be  estopped  thereby,  those  not  assenting 

^  are  not  bound,  and  the  state  may  demand  that  those  of  the  officers  of 
the  corporation  who  did  the  wrong  shall  make  restitution.  (Browh 
and  Landon,  JJ.,  dissenting.) 

The  fact  that  the  trustees  in  making  the  transfer  acted  in  good  faith  does 
not  validate  it,  and  the  fact  that  there  may  be  difficulty  in  the  final 
adjustment  of  rights  because  some  of  the  stockholders  assented,  consti- 
tutes no  defense  te  the  action. 

It  aeems  the  liability  of  the  trustees  to  account  may  be  limited  to  those 
stockholders  who  have  not  assented  to  the  transfer. 

The  history  of  legislation  in  this  state  in  reference  to  the  supervision 
of  corporations  given. 

I^ople  v.  Ballard  (56  Hun,  126)  reversed. 

(Argued  January  13,  1891;  reargument  ordered  June  9,  1891,  and  case 
remitted  to-  second  division  for  reargument.  Reargued  May  81,  1892; 
decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  14,  1890,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought,  in  the  name  of  the  people  without 
a  relator,  against  a  domestic  business  corporation  and  its  trustees, 
to  compel  the  latter  to  account  for  their  official  conduct  in  the 
management  and  disposition  of  its  property ;  to  require  them 
to  pay  over  to  it  the  value  of  all  property  acquired  by  them- 
selves, transferred  to  others,  lost  or  wasted  by  a  violation  of 
duty  on  their  part,  and  to  remove  each  of  them  from  his  posi- 
tion as  trustee  of  the  company. 

The  facts,  so  far  m  material,  appear  in  the  opinion. 


J.  La/ngdort  Ward  for  appellant. 
Treadmell  Clevdamd  for  respondents. 
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Vann,  J.  In  1880,  the  Spring  Valley  Hydraulic  Gold 
Company  was  organized  as  a  corporation  under  the  General 
Manufacturing  Act  of  this  state,  and  shortly  thereafter  it 
invested  substantially  all  its  capital  in  certain  mines  in  the  state 
of  California,  and  until  the  year  1886  operated  the  same  as  its 
sole  business.  The  object  for  which  it  was  formed,  as  stated 
in  the  certificate  of  incorporation,  was  to  carry  on  the  business 
of  mining  various  precious  ores  and  to  smelt,  refine  and  sell 
the  product. 

In  July,  1886,  the  defendant  trustees  transferred  all  its 
property,  both  real  and  personal,  including  said  mines,  to  a 
corporation  organized  at  the  time  imder  the  laws  of  the  state 
of  California,  for  the  purpose  of  carrying  on  the  business  there- 
tofore conducted  by  the  defendant  company  and  of  taking  title 
to  its  assets.  This  was  done  with  the  approval  of  stockholders 
holding  a  majority  of  tlie  stock,  in  good  faith,  to  save  the 
property  from  sacrifice,  but  without  the  consent  of  the  holders 
of  a  large  number  of  shares  and  against  the  protest  of  some  of 
the  stockholders.  The  sole  consideration  for  such  transfer  was 
an  agreement  by  the  California  company  to  pay  the  debts  of 
the  New  York  company  and  to  issue  to  it  certain  shares  of  its 
capital  stock.  A  majority  of  the  directors  of  the  former  com- 
pany were,  and  still  are,  residents  of  California,  and  the  only 
object  of  the  transaction  was,  without  a  dissolution,  to  reorgan- 
ize the  defendant  company  under  tlie  laws  of  another  state  in 
order  -to  obtain  some  real  or  supposed  advantage  afforded 
thereby.  The  attorney-general  commenced  this  action  to 
remove  the  trustees  and  to  compel  them  to  account  for  the 
property  thus  transferred,  but  the  Special  Term  dismissed  the 
complaint  because  no  one  was  joined  as  a  relator  and  the  Gen- 
eral Term  aflSrmed  the  judgment,  one  of  its  learned  justices 
dissenting. 

xliis  appeal  presents  two  questions  of  grave  importance : 

1.  Whether  an  action  for  the  judicial  supervision  of  a  busi- 
ness corporation,  its  officers  and  members,  can  be  maintained 
by  the  attorney-general  in  the  name  of  the  people  without  a 
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relator?  (People -v,  Zowe,  47  Hun,  577;  People  v,  Bruff^ 
9  Abb.  [K  C]  153.) 

2.  Whether  a  corporation  created  by  the  laws  of  this  state 
can  be  reorganized  under  the  laws  of  another  state  without  the 
process  of  lawful  dissolution. 

The  first  question  has  been  twice  considered,  but  never 
decided  by  this  court.  In  the  People  v.  Lowe  (117  N.  Y.  175, 
190),  the  present  learned  chief  judge  of  the  court,  after  a 
thorough  and  able  discussion  of  the  subject,  reached  the  con- 
clusion that  the  people  have  no  right  to  maintain  such  an 
action,  but,  as  a  majority  of  the  court  were  unable  to  agree 
with  lum  in  that  conclusion,  the  judgment  was  reversed  upon 
another  ground.  The  question  was  again  considered  by  the 
court  in  the  very  case  now  before  us  and  an  opinion,  unfor- 
tunately not  published,  because  it  is  exhaustive  in  research  and 
persuasive  in  reasoning,  was  prepared,  sustaining  the  right  of 
the  people  to  sue  without  a  relator,  but,  as  one  of  the  members 
of  the  court  was  the  attorney-general  who  commenced  the 
action,  only  six  judges  could  act,  and  they  were  equally 
divided  upon  the  question,  so  that  no  judgment  was  rendered.* 


*  The  opinion  referred  to  is  that  of  Peckham.  J.  As  its  publication  is 
desired  by  the  second  division,  with  the  consent  of  the  judges  of  the  Court 
of  Appeals,  I  insert  it  here  as  a  note. —  [Rep. 

Pbckham,  J.  The  complaint  in  this  ctise  alleges  an  illegal  transfer  by 
its  trustees  of  all  of  the  property  of  the  Spring  Valley  Hydraulic  Qold 
Company,  a  New  York  corporation,  to  a  California  corporation  called  the 
Spring  Valley  Gold  Company,  and  it  alleges  that  by  reason  of  such  trans- 
fer the  property  of  the  corporation  has  been  wasted  and  lost  to  the  stock- 
holders. It  sets  forth  some  other  alleged  illegal  agreements,  but  the 
transfer  to  the  California  corporation  is  the  chief  ground  of  complaint. 
The  relief  demanded  is  that  the  individual  defendants,  who  were  the 
trustees  of  such  company  and  made  the  transfer,  be  compelled  to  account 
for  the  disposition  of  the  property  of  the  company  committed  to  their 
charge,  and  that  they  be  compelled  to  pay  to  the  company  whatever  money 
and  the  value  of  whatever  property  they  have  acquired  to  themselves,  or 
transferred  to  others,  or  lost,  or  wasted  by  a  violation  of  their  duties,  and 
that  each  of  them  be  removed  from  his  office  as  trustee  of  said  company, 
and  for  such  other  relief,  etc.  Answers  on  the  part  of  the  defendants 
were  put  in  and  issue  joined  upon  many  of  the  allegations  of  the  com- 
plaint.    The  case  came  to  a  hearing  at  Special  Term,  and  the  court,  after 
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The  case  was  subsequently  certified  to  this  division  of  the 
court  for  decision,  and  after  hearing  a  reargument  and  giving 
the  subject  the  most  careful  attention,  we  also  are  divided  ia 
opinion  and  are  unable  to  pronounce  judgment  except  by  the 
vote  of  a  majority.  The  duty  of  giving  expression  to  the 
views  of  tliose  who  think  that  the  action  can  be  maintained  as 
brought,  necessarily  involves,  to  a  great  extent,  the  adoption 
of  positions  already  taken  and  arguments  already  made  in 
previous  discussions  of  the  question. 


hearing  the  case,  dismissed  the  compfciint.  with  costs.  There  is  no  sub- 
stantial contest  as  to  the  facts,  and  from  the  evidence,  I  should  think  there 
could  be  very  little  as  to  the  entire  good  faith  of  the  defendants'  trustees 
in  making  the  transfer  of  the  property  for  the  consideration  they  obtained. 
But  the  com])luint  alleged  tliat  the  transfer  was  illegal,  and  that  in  law 
the  trustee  defendants  were  liable  to  account,  and  so  the  question  of  good 
faith  may  not  be  an  answer  to  that  allegation.  The  learned  court  at 
Special  Term  dismissed  the  comphdnt  on  the  ground  that  the  action  could 
not  be  maintained  by  the  attorney-general  in  the  name  of  the  people,  as 
no  legal  interest  in  the  subject-matter  of  the  litigation  on  the  part  of  the 
plaintiff  was  shown  by  the  complaint.  The  General  Term  affirmed  the 
judgment,  and  upon  substantially  the  »ime  ground  taken  iit  the  Special 
Term.  The  opinions  (»f  the  learned  judges  at  Special  and  General  Terms 
are  certainly  exceedingly  able  presentations  of  the  views  taken  by  the 
respective  courts,  and  nothing  but  what  seems  to  me  the  inexonible  com- 
mand of  the  statute  could  prevail  against  them.  "We  may  here  assume 
that  upon  general  principles  of  ecjuity,  unaided  by  any  statutory  enact- 
ment, the  people  could  not  maintain  this  action,  and  that  assuming  the 
transfer  of  the  property  to  have  been  illegal,  the  people  show  no  right  to 
set  it  aside,  or  to  compel  the  trustees  to  account,  outside  of  that  which 
may  be  found  in  the  statutes  of  our  state. 

\\i  Attorney 'General  y.  Utica  Ins.  Co.  (2  Jolms.  Ch.  371),  which  is  the 
leading  case  in  our  state  upon  the  subject  of  the  original  jurisdiction  of 
chancery  over  corporations  and  the  trustees  or  directors  thiTeof,  and  which 
was  decided  in  1817,  Chancellor  Kent  held  that  chancery  was  without 
jurisdiction  to  restrain  individuals  from  carrying  on  a  banking  business  in 
violation  of  a  statute,  and  the  moti(m  of  the  attorncv-Licneral  on  an 
infonnation  filed  by  \ivaiez-offirio,  for  an  injunction  for  such  i)urp()se  was 
denied.  He  stated  that  if  the  defendant  in  that  (»ase  had  exercised  bank- 
ing powers,  if  such  powers  were  not  given  it  by  charter,  the  people,  by 
their  attorney-general,  had  a  complete  and  adeciuate  remedy  at  law,  either 
by  the  common- law  writ  of  quo  warranto,  or  by  an  information  in  the 
nature  of  such  writ.  This  is  all  that  was  decided  in  that  case.  In  the 
oourse  of  his  opinion,  the  learned  chancellor  proceeded  to  state  what  he 
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As  early  as  1817  it  was  held  by  Chancellor  Kent  (Atty.- 
Ge7d.  V.  Uiica  Insurajioe  Go.^  2  Johns.  Ch.  371),  that  the 
Court  of  Chancery,  upon  motion  of  the  attorney-general,  had 
no  power  to  restrain  an  insurance  company  from  carrying  on 
a  banking  business,  even  if  it  was  in  violation  of  a  public 
statute.  After  reviewing  all  the  authorities,  which  at  that  early 
date  were  exclusively  English,  the  conclusion  was  reached  tliat, 
as  there  was  an  adequate  remedy  at  law  by  quo  warranto,  the 
Court  of  Chancery  had  no  jurisdiction  to  supervise  the  conduct 

thoughrt  the  general  powers  of  the  court  over  which  he  presided  were  iQ 
regard  to  corporations,  whether  at  the  suit  of  the  attorney-general  or  of 
private  parties.  He  concurred  in  the  views  of  Lord  Chancellor  Eldon, 
as  explained  by  him  in  Mayor  v.  Laicten  (1  Yesey  &  Beames,  1S26),  that  no 
trust  attached  by  which  to  give  chancery  jurisdiction  to  prevent  the  aliena- 
tion by  a  corporation  of  its  lands,  upon  the  ground  of  a  misapplication  of 
funds,  except  in  the  case  of  corporations  holding  to  charitable  uses.  In 
the  above  cited  case,  Eldok,  Lord  Chancellor,  expressed  a  doubt  as  to  the 
jurisdiction  of  chancery  in  a  case  of  the  application  of  funds  or  property 
of  the  corporation  to  purposes  clearly  not  corporate.  The  distinction 
seems  to  have  been  on  the  question  whether  alienation  were  simply  illegal 
or  committed  with  a  fraudulent  misapplication  of  the  trust  funds.  If  no 
fraud  were  present  and  the  alienation  were  simply  for  a  non-corporate 
purpose,  Lord  Eldon  would  or  did  not  say  that  his  court  had  Juris- 
diction in  such  a  case.  He  cited  the  case  in  the  King's  Bench  of  The  King 
v.  Watton  (2  Dum.  &  E.  Id9),  and  said  it  must  be  regarded  as  the  opinion 
of  the  whole  Court  of  King's  Bench,  that  in  such  a  case  the  Court  of 
Chancery  had  jurisdiction.  Chancellor  Kent  in  the  Utica-  Ins,  Co.  case 
also  discussed  the  power  of  visitation  by  the  Court  of  Chancery  of  this 
state  and  he  was  rather  of  the  opinion  that  such  power  over  corporations 
did  not  exist  in  the  state  court  in  the  English  sense  of  that  power,  as 
emanating  from  the  royal  prerogative  and  founded  on  discretion.  "I 
should  rather  conclude,"  he  says,  "that  under  the  constitutional  adminis- 
tration of  justice  in  this  state,  all  corporations  of  whatever  name  or 
description,  w^ere  amenable  to  the  Supreme  Court  and  to  that  court  only, 
according  to  the  course  of  the  common  law,  for  non-user  or  misuser  of 
their  franchises.  But,  at  the  same  time,  I  admit  that  the  persons  who, 
from  time  to  time  exercise  the  corporate  powers,  may,  in  their  character 
of  trustees,  be  accountable  to  this  court  for  a  fraudulent  breach  of  trust ; 
and  to  this  plain  and  ordinary  head  of  equity,  the  jurisaiction  of  this  court 
over  corporations  ought  to  be  confined.  Thus,  for  instance,  if  the  direct- 
ors of  the  Utica  Insurance  Company  were  to  appropriate  the  funds  or 
capital  of  the  company  to  their  own  private  emolument ;  or  if.  disregard- 
ing the  business  of  insurance,  they  were  to  divert  the  funds  tothedestruc- 
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of  corporations,  unless  it  was  in'  the  case  of  charitable  corpo- 
rations, which  were  regarded  as  of  sufficient  public  concern  to 
warrant  interference  by  a  court  of  equity.  The  only  question 
discussed  was  the  jurisdiction  of  the  court  to  entertain  such 
an  action  at  all,  and  no  attention  was  given  to  the  form  of 
procedure.  It  was  not  even  clamied  by  the  eminent  counsel 
who  took  part  in  the  argument  of  that  case  but  what,  if  the 
court  had  jurisdiction  of  the  subject  of  the  action,  it  could 
proceed    at  the  instance  of  the  attorney-general,  without  a 


tion  of  that  object  by  making  roads  or  canals,  or  building  theatres  or 
churches,  I  have  no  doubt  this  court  would  have  a  right,  and  would  be 
bound,  to  interfere  and  check  the  abuse.  But  when  the  question  is 
whether  a  corporation  has  forfeited  its  charter,  or  has  usurped  a  franchise, 
or  has  broken  a  penal  law,  the  case  is  widely  different ;  this  court  is  not 
the  proper  tribunal  to  sustain  the  prosecution  or  to  inflict  the  punishment." 
In  the  case  of  a  private  eleemosynary  ky  corporation,  where  the  founder 
had  appointed  no  special  visitor,  the  right  of  visitation  in  default  of  heirs 
of  the  founder  devolved  upon  the  king  to  be  exercised  by  the  great  seal. 
{The  King  v.  Masters,  etc.,  4  Durn.  &  E.  283.) 

But  whether  in  chancery  or  the  King's  Bench,  in  the  case  of  a  coi  pora- 
tion  holding  to  charitable  uses  the  visitatorial  power  was  that  of  the  king, 
in  the  absence  of  a  special  visitor,  and  it  was  exercised  sometimes  on  appli- ' 
cation  of  the  attorney-general  without  a  relator,  or  an  information  was 
filed  by  him  ex  officio,  and  a  relator  was  added,  and  sometimes  by  man- 
damus on  like  information.  (Bee  Rex  v.  Gregory,  in  note  to  King  v.  The 
Mast^s,  etc.,  4  Durn.  &  E.  233,  at  240.)  There  w.is  some  division  of  opinion 
in  relation  to  this  class  of  corporations  as  to  which  court  was  the  proper 
tribunal  to  grant  the  relief  sought  in  the  particular  case,  but  the  relief  was 
frequently  asked  for  by  the  attorney- general  acting  as  attorney  for  the 
king,  and  sometimes  with  and  sometimes  without  a  relator.  {Atty.-Genl. 
y.  Mayor  of  JhiUin,  1  Bligh  W.  S.  312,  337,  347;  Atty.-Genl,  v.  Brown, 
1  Swan,  265,  note  pp.  305,  306 ;  Atty.-Genl.  v.  Bucknnll,  2  Atk.  328 ;  Atty.- 
Qenl.  V.  OgUnder,  1  Ves.,  Jr.,  246;  Cooper's  PI.  106,  107;  Atty.-Genl.  v. 
T(mel,  1  Dick.  355.) 

The  relator  was  joined  in  many  cases  for  the  simple  purpose  of  securing 
to  the  defendants  their  costs  in  case  the  bill  should  be  dismissed,  and  the 
presence  of  a  relator  was  in  no  w^ay  necessary  to  the  niaintenance  of  the 
prosecution  or  information.  (Cases  above  cited.)  Charitable  uses  were 
thas  regarded  as  matters  of  public  concern,  although  in  many  cases  in 
addition  to  the  right  of  the  attorney-general  to  ask  for  their  enforcement 
by  the  courts,  performance  without  his  intervention  would  sometimes  be 
decreed  at  the  instance  of  a  town  or  parish,  or  of  its  inhabitants,  or  of  an 
individual  of  the  class  intended  to  be  benefited,  such  as  one  of  the  poor  of 
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relator.  (Page  374.)  In  none  of  the  cases  cited  by  the 
chancellor  did  the  court  refuse  to  proceed  because  the  attorney- 
general  came  into  court  alone  and  represented  the  interests  of 
the  public  only.  While  there  was  doubt  in  the  minds  of  some 
of  the  judges  whether  Chancery  or  the  King's  Bench  was  the 
proper  tribunal  to  supervise  the  conduct  of  charitable  corpo- 
rations, there  seems  to  have  been  no  doubt  that  such  jurisdiction, 
wherever  it  resided,  could  be  exercised  upon  motion  of  tlie 
attorney-general,  either  with  or  without  a  relator.     {Attorney-' 


the  parish,  or  one  of  the  sick  or  maimed  individuals  for  whom  the  charity 
was  intended. 

The  extent  of  the  jurisdiction  of  our  Court  of  Chancery  in  these  matters 
was  somewhat  doubtful  so  far  as  regarded  corponitions.  The  extract 
which  I  have  taken  from  the  opinion  of  ChanceUor  Kent  would  seem  to 
show  the  jurisdiction  of  chancery  to  have  been  quite  narrow  in  regard  to 
corporations  and  their  trustees. 

It  was  under  these  limitations  that  the  Court  of  Chancery  remained,  as 
was  assumed,  until  the  adoption  of  our  Revised  Statuteb. 

The  subject  of  the  jurisdiction  of  diaucery  over  corporations  was  treated 
in  those  statutes,  and  in  regard  to  the  matters  under  discussion,  provision 
was  made  for  the  exercise  by  cliancery  of  jurisdiction  in  the  cases  therein 
mentioned.  By  section  31  of  the  2d  R.  S.  462,  upon  a  bill  filed  in  chan- 
cery by  the  attorney-general,  the  chancellor  was  given  power  to  restrain 
by  injunction  any  corporation  from  ai^uming,  etc.,  any  franchise  not 
allowed  by  its  charter,  and  the  chancellor  could  in  the  same  manner  enjoin 
any  individuals  from  exercising  any  corporate  rights,  etc.,  not  granted  to 
them.  The  revisers  in  their  notes  8»iid  that  the  proceedings  at  law  by  quo 
warranto  or  scire  facias,  were  so  dilatory  that  a  summary  remedy  was 
necessary,  and  it  was  given  by  the  section  already  cited,  because  of  the 
decision  of  Chancellor  Kent  in  the  c*ise  of  the  Attorney- Oejieral  v.  Vtira 
In»,  Co.,  which  held  that  the  Court  of  Chancery  in  this  state  did  not 
possess  such  jurisdiction. 

Then  by  section  33  of  2d  R.  8.  462,  chancery  was  invested  with  juris- 
diction over  directors,  managers  and  other  trustees  and  officers  of  corpora- 
tions in  many  cases,  which  are  si)ecified  under  eight  diflferent  subdivisions 
of  such  section.  By  those  subdivisions,  among  other  things,  power  was 
given  to  the  cliancellor  to  compel  directors  to  account  for  their  official 
conduct  in  the  management  and  disposition  of  the  funds  and  property 
committed  to  their  cluirge  and  to  compel  payment  by  them  to  the  corpora- 
tion of  all  sums  of  money  and  the  value  of  all  property  which  they  might 
have  acquired  or  transferred  by  a  violation  of  their  duties.  Also  the 
power  was  given  to  suspend  or  remove  the  trustees  for  gross  misconduct, 
and  to  order  new  elections,  and  to  set  aside  alienations  of  property 
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General  v.  BuchnaU^  2  Atk.  328  ;  King  v.  Mdstera  of  St 
Catherines  HaU^  4  Durn.  &  East.  233,  and  note  A  on  page 
240;  Attorn ey-Genei^al  v.  Brown^  1  Swan.  265;  Attorney- 
General  v.  Oglender^  1  Ves.  Jr.  246.)  The  only  object  of 
joining  a  relator  at  all  seems  to  liave  been  to  provide  security 
for  the  costs  of  the  defendant.  {Attorney- Geiieral  v.  Green j 
2  Brown,  496  ;  Kedesdale's  Ch.  PI.  79.) 

The  revisers  had  in  mind  the  decision  in  the    Utica  Insur- 
ance case  {supra\  when  they  reported  that  part  of  the  Revised 


contrary  to  law  or  for  purposes  foreign  to  the  lawful  business  of  the 
corporation,  and  to  prevent  such  alienation  where  there  was  reason  to 
apprehend  it. 

This  section  in  its  subdivisions  greatly  enlarged  the  power  of  chancery 
regarding  directors  of  corporations  over  what  it  was  said  to  have  been  in 
the  Utica  Ins.  Co.  case.  The  thirty-flfth  section  then  proceeds  to  state 
that  the  jurisdiction  thus  conferred  should  be  exercised  "at  the  instance 
of  the  attorney-general,  prosecuting  in  behalf  of  the  people  of  this  state, 
or  at  the  instance  of  any  creditor  of  such  corporation,  or  at  the  instance  of 
any  director,  trustee  or  other  officer  of  such  corporation  having  a  general 
superintendence  of  its  concerns."  Reading  sections  33  and  35  together  and 
construing  them  according  to  the  ordinary  meaning  of  language,  who  can 
reasonably  doubt  that  the  attorney- general  is  invested  with  the  power  to 
invoke  the  jurisdiction  of  chancery  in  any  of  the  cases  mentioned  in  the 
thirty-third  section  ? 

The  statute  declares  it  in  so  many  words  and  without  condition  or 
qualification.  The  question  of  parties  was  a  vital  one,  and  that  distinct 
question  was  treated  of  and  provided  for  in  the  thirty -fifth  section. 

Both  sections  were  the  work  of  most  eminent  lawyers  who  carefully 
weighed  their  words  and  the  meaning  thereof,  «nd  they  were  engaged  in 
clothing  the  Court  of  Chancery  with  powers  until  then  not  possesstKi  by 
it,  and  in  providing  for  the  parties  at  whose  instancje  those  powers  were  to 
be  exercised.  It  is  scarcely  conceivable  that  under  such  circumstances 
and  by  such  men  a  section  should  be  produced  which,  by  the  onlinary 
construction  of  its  language,  leaves  out  a  most  vital  and  material  condi- 
tion upon  which  the  attorney-general  may  bring  the  action  in  the  name  of 
the  people  of  the  state;  tliat  condition  being  that  when  the  proceeding  is 
instituted  to  compel  an  accounting  by  trustees  or  to  prevent  their  aliena- 
tion of  the  property  of  the  corporation,  the  bill  or  petition  must  show 
some  pecuniary  interest  on  the  part  of  the  people  with  regard  to  the  prop- 
erty or  funds  of  the  corporation  alleged  to  have  been,  or  to  be  in  danger 
of  being,  illegally  or  improperly  lost,  wasted  or  transferred  by  the  direct- 
ors or  officers  of  the  corporation,  or  else  that  the  corporation  must  be  a 
public  one,  or  clothed  with  public  duties.     The  question  of  the  proper 
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Statutes  relating  to  "  proceedings  by  and  against  corporations 
and  public  bodies  having  certain  corporate  powers,  and  by  and 
against  officers  representing  them,"  the  thirty-first  section  of 
which  is  as  follows :  "  Upon  a  bill  being  filed  by  the  attorney- 
general  in  the  Court  of  Chancery,  the  chancellor  shall  have 
power  to  restrain  by  injunction  any  corporation  from  assuming 
or  exercising  any  franchise,  liberty  or  privilege,  or  transacting 
any  business  not  allowed  by  the  charter  of  such  corporation ; 
and  in  the  same  manner,  to  restrain  any  individuals  from  exer- 

parties  in  such  cases  cannot  but  have  been  present  to  the  minds  of  those 
learned  Jawyers  who  were  the  real  authors  of  the  Revised  Statutes,  and  if 
the}^  had  intendea  that  the  attorney -general  should  not  bring  an  action  or 
institute  a  proceeding  under  the  38d  section  of  the  statute  in  cases  relat- 
ing to  property,  unless  the  state  had  a  pecuniary  interest  in  it,  or  the  cor- 
I>oration  were  a  public  one,  undoubtedly  they  would  not  have  left  it  to  be 
a  matter  of  conjecture  to  be  painfully  spelled  out  from  unreliable  sur- 
roimding  circumstances  against  the  otherwise  plain  meaning  of  the  statute. 

A  resort  to  the  notes  of  the  revisers  leaves  the  case,  as  it  seems  to  me, 
still  perfectly  clear.  They  say  in  regard  to  the  38d  and  35th  sections 
that  they  were  drawn  to  supply  what  they  considered  to  be  important 
defects  in  some  cases,  and  to  remove  doubts  entertained  respecting  the 
power  of  the  court  in  others.  The  first  subdivision,  they  said,  of  section 
83,  which  authorized  the  court  to  compel  the  directors  of  a  corporation  to 
account  for  their  official  conduct  .in  the  management  and  disposition  of 
the  funds  and  property  committed  to  their  charge,  was  intended,  in  con- 
nection with  section  35,  to  give  the  Court  of  Chancery  in  this  state  the 
same  power  that  is  exercised  by  that  court  in  England  in  cases  of  chari- 
table corporations,  tmd  in  other  cases,  the  possession  of  which  power  is 
doubted  by  Chancellor  Kent  in  the  Utica  Im.  Co.  case.  The  power  exer- 
cised by  the  Court  of  Chancery  in  England  in  cases  of  charitable  corpo- 
rations, we  have  seen,  was  frequently  exercised  at  the  instance  of  the 
attorney-general  on  an  information  filed  by  him,  and  either  with  or  with- 
out a  relator. 

It  seems  to  me  the  plain  language  of  the  note  by  the  revisers  means  to 
authorize  the  Court  of  Chancery  to  exercise,  in  regard  to  corporations 
created  within  this  state,  the  same  power  which  is  exercised  by  that  court 
in  England  in  cases  of  charitable  as  well  as  other  corporations,  and  that 
the  language  of  the  statute  does,  as  matter  of  fact,  clothe  the  court  with 
the  powers  therein  enumerated,  and  provides  that  they  may  be  exercised 
in  all  such  cases  at  the  instance  of  the  attorney- general  as  well  as  of  a 
creditor  or  director. 

To  say  that  the  statute  permits  the  attorney-general  to  prosecute  in 
behalf  of  the  people  regarding  an  illegal  transfer  of  property,  etc.,  only 
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eising  any  corporate  rights,  privileges  or  franchises  not 
granted  to  them  by  any  law  of  this  state."  (2  E.  S.  462,  §  31.) 
To  this  section  the  revisers  appended  the  following  note  :  "  The 
proceedings  at  law  by  quo  warranto  or  scire  facias  are  so 
dilatory  that  much  mischief  will  generally  be  done  before 
judgment  can  be  obtained,  and  are  so  expensive  that  a  sum- 
mary remedy  seems  absolutely  necessary.  Chancellor  Kent 
held  in  2  Johnson's  Chancery  Reports,  391,  that  the  court  did 
not  possess  the  power  proposed  to  be  given  in  the  preceding 
section." 

in  the  cases  of  charitable  or  municipal  corporations,  is  to  import  a  condi- 
tion into  the  statute  which  is  not  therein  expressed,  and  is  to  fly  in  the 
face  of  its  plain  language,  and  is  in  brief  judicial  legislation.  Such  legis- 
lation may  be  good  in  itself,  but  it  is  difficult  to  sustain  in  opposition  to  a 
statute  making  contrary  provisions. 

In  1870,  by  chap.  151,  §  2  of  the  laws  of  that  year,  it  was  enacted  that 
no  officer  or  director  of  a  corporation  or  joint- stock  association  should  be 
suspended  or  removed  from  office  other  than  by  the  judgment  of  the 
court  in  a  civil  action  in  the  ctises  prescribed  by  the  Revised  Statutes,  and 
8uch  an  action  having  the  object  of  suspension  or  removal  in  view  was  to 
be  brought  only  by  the  attorney- general  in  the  name  of  the  people. 

The  fifth  section  of  that  act  excepted  corporations  organized  under  the 
general  manufacturing  laws  of  the  state  from  its  provisions.  The  legisla- 
ture thus,  in  the  case  of  a  large  number  of  private  corporations,  restricted 
actions  brought  under  the  Revised  Statutes  to  suspend  or  remove  a 
director,  to  those  which  should  be  brought  in  the  name  of  the  people  and 
by  the  attorney-general.  The  act  narrows  the  right  to  bring  such  actions 
as  given  by  the  Revised  Statutes,  and  places  the  power  exclusively  in  the 
hands  of  the  attorney-general.  It  shows  a  legislative  policy  towards 
placing  certain  powers  exclusively  in  the  hands  of  a  public  officer,  and  to 
be  exercised  by  him  in  the  interests  of  justice. 

The  provisions  of  the  Code  of  Civil  Procedure  as  to  the  jurisdiction  of ' 
the  court  are  substantially  those  of  the  Revised  Statutes.  The  Code  pro- 
vides for  the  maintenance  of  an  action  against  one  or  more  trustees,  etc. , 
for  the  purposes  enumerated  in  six  subdivisions  of  section  1781.  Sub- 
divisions 3  and  4  rehite  to  the  suspension  or  removal  of  a  trustee  or  director 
from  office.  Section  1782  provides  that  "an  action  may  be  brought 
as  prescribed  in  the  last  section  by  the  attorney- general  in  behalf  of  the 
people  of  the  state;  or  except  where  the  action  is  brought  ft)r  the  purpose 
specified  in  subdivision  third  or  fourth  of  that  section,  by  a  creditor  of 
the  corporation,  or  by  a  trustee,  director,  manager  or  other  officer  of  the 
corporation  having  a  general  superintendence  of  its  concerns." 

Section  1811  provides  that  a  trustee,  etc.,  of  a  corporation  shall  not  be 
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It  is  clear  that  the  object  of  the  legifilature  in  enacting  this 
section  with  tliis  Official  explanation  before  them  was  to  enlarge 
the  power  of  the  Court  of  Chancery  in  relation  to  proceedings 
against  corporations.  This  is  made  even  more  apparent  by  the 
specific  provisions  of  section  33,  which  is  as  follows :  "  The 
chancellor  shall  have  jurisdiction  over  directors,  managers  and 
other  trustees  and  officers  of  corporations.  1.  To  compel  them 
to  account  for  their  official  conduct  in  the  management  and 
disposition  of  the  funds  and   property   committed   to   their 

suspended  or  removed  from  office  by  a  court  or  judge  otherwise  than  by 
the  final  judgment  of  a  competent  court,  in  an  action  brought  by  the 
attorney -general,  as  prescribed  in  section  1781.  This  section  enlarges  the 
provisions  of  the  act  of  1870,  already  alluded  to,  by  omitting  the  excep- 
tion therein  contained  and  making  the  prohibition  applicable  to  all 
corporations. 

In  the  courts  below  tliis  case  seems  to  have  been  regarded  as  one  which 
in  any  event  might  have  been  commenced  in  the  name  of  a  director,  etc. , 
of  the  corporation.  But  this  depends  upon  the  question  whether  the 
action  was  brought,  as  prescribed  in  section  1781,  for  the  suspension  or 
removal  from  office  of  the  trustees  of  the  corporation.  The  complaint 
alleges  a  fraudulent  transfer  of  the  property  of  the  corporation  by  the 
trustees,  defendants,  to  a  foreign  corporation.  It  asks  that  they  be  com- 
pelled to  account  for  their  conduct  and  compelled  to  pay  the  company  the 
amount  of  the  property  transferred,  wasted  or  lost  by  a  violation  of  their 
duties,  and  that  they,  and  each  of  them,  be  removed  from  their  offices  as 
trustees,  and  for  such  other  relief,  etc. 

It  is  seen  that  the  complaint  does,  in  so  many  words,  state  a  cause  for 
the  removal  of  the  trustees,  by  alleging  a  fraudulent  transfer  by  them 
of  the  property  of  the  corporation.  It  also  asks  for  their  removal 
from  office.  It  does  not,  however,  ask  that  the  court  order  a  new 
election,  and  the  complaint  shows  that  the  action  is  not  brought 
solely  to  obtain  the  removal  of  the  trustees,  but  in  connection  with 
such  removal  it  asks  that  they  be  compelled  to  account  and  pay  over, 
as  already  stated.  It  does  not  seem  to  me  that  it  is  necessary,  in  order  to 
maintain  an  action  for  a  removal  of  a  trustee,  that  it  should  be  brought 
solely  for  that  purpose.  The  statute  does  not  so  state,  and  I  know  of  no 
reason  why  such  condition  should  be  inserted  by  the  courts.  Xor  does  it 
seem  necesstiry,  that  in  order  to  maintain  the  action  to  suspend  or  remove 
a  trustee,  the  complaint  should  contain  the  prayer  for  judgment,  directing 
a  new  election  to  supply  the  vacancy  created  by  the  removal. 

That  power  is  vested  in  the  court  and  it  can  grant  such  a  direction 
when  it  makes  the  removal  without  a  special  prayer  to  that  effect  being 
contained  in  the  complaint. 
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charge.  2.  To  decree  and  compel  payment  by  them  to  the 
corporation  whom  they  represent,  and  to  its  creditors,  of  all 
sumfi  of  money,  and  of  the  value  of  all  property  which  they 
may  have  acquired  to  themselves  or  transferred  to  others,  or 
may  have  lost  or  wasted  by  any  violation  of  their  duties  as  such 
trustees.  3.  To  suspend  any  such  trustee  or  officer  from  exer- 
cising his  office  whenever  it  shall  appear  that  he  has  abused 
his  trust.  4.  To  remove  any  such  tnistee  or  officer  from  hi^ 
office  upon  proof  or  conviction  of  gross  misconduct.     5.  To 


If  there  are  facts  alleged  and  proved  sufficient  to  call  for  the  removal 
of  a  trustee,  whether  an  election  shall  be  ordered  is  a  matter  for  the  court 
to  determine  upon  a  consideration  of  all  the  facts  in  the  case.  If  all  were 
removed,  then  by  virtue  of  the  power  vested  in  the  court  by  section  1781 
it  could  direct  the  removal  to  be  reported  to  the  governor  in  order  that  he 
might  fiU  the  vacancies.  The  right  to  exercise  this  power  would  not 
depend  upon  the  question  whether  the  complaint  contained  a  prayer 
Asking  for  that  specific  relief.  In  this  view  the  action  so  far  as  the 
removal  of  the  trustee  is  concerned,  could  only  be  brought  by  the  attorney- 
general. 

Section  1808  provides  that  when  the  attorney-general  has  good  reason 
to  believe  that  an  action  can  be  maintained  in  behalf  of  the  people  as 
prescribed  in  article  second,  third,  or  fourth  (which  includes  section  1781), 
i  he  must  bring  an  action  accordingly,  or  apply  to  a  competent  court  for 

!  leave  to  bring  an  action,  as  the  case  requires;  if  in  his  opinion  the  public 

interests  require  that  an  action  should  be  brought.  The  rest  of  the  section 
requires  that  in  a  case  where  an  action  can  be  brought  only  by  the 
attorney-general  in  behalf  of  the  people,  if  a  creditor,  stockholder,  etc.,  of 
the  corporation  applies  to  the  attorney-general  for  that  purpose  and 
furnishes  the  security  required  by  law,  the  attorney-general  must  bring 
the  action  or  apply  for  leave  to  bring  it,  if  he  hjis  good  reason  to  believe 
that  it  may  be  maintained.  Where  such  an  application  can  be  made 
section  1986  applies  to  the  action  to  be  brought.  Tliat  section  provides 
that  the  complaint  must  allege,  and  tlu*  title  of  the  action  must  show  that 
it  was  brought  upon  the  rektion  of  some  person  having  an  interest  in  the 
question,  and  in  such  case  the  nttorney-genernl  must  demand  security, 
and  when  it  is  given  him  he  is  entitled  to  compensation  for  his  services, 
to  be  paid  by  the  relator  in  like  manner  as  the  attorney  or  counsel  for  a 
private  person. 

The  effect  of  section  1808,  is  as  it  st»ems  to  me  to  permit  the  attorney- 
general  to  bring  an  action  in  those  c*ises  where  only  the  attorney -general 
can  bring  it,  where  he  has  good  reason  to  believe  that  it  can  be  maintained, 
provided  that  in  his  opinion  the  public  interests  require  that  such  an 
action  be  brought. 
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direct  new  elections  to  be  held  by  the  body  or  board  duly 
autliorized  for  that  purpose  to  supply  vacancies  created  by  such 
removal.  6.  In  case  there  be  no  such  body  or  board,  or  all 
the  members  of  such  board  \ye  removed,  then  to  report  the 
same  to  the  governor,  who  shall  be  authorized,  with  the  con- 
sent of  the  senate,  to  iill  such  vacancies.  7.  To  set  aside  all 
alienations  of  property  made  by  the  trustees  or  other  officers 
of  any  corporatio.i  contrary  to  the  provisions  of  law,  or  for 
purposes  foreign  to  the  lawful  business  and  objects  of  such 


In  such  case  he  need  join  no  relator  with  the  people,  but  his  belief  that 
the  public  interests  require  such  an  action  to  be  brought  is  reason  enough 
to  bMng  it,  provided  he  thinks  it  can  be  maintained.  But  in  a  case  where 
he  only  can  bring  the  action,  if  he  be  of  the  opinion  that  the  public  inter- 
ests do  not  require  it  to  be  brought,  he  must  nevertheless  still  bring  it  if 
he  have  good  reason  to  believe  it  can  be  maintained,  provided  a  creditor, 
stockholder,  director  or  trustee  of  the  corporation  applies  to  him  for  that 
purpose  and  furnishes  the  security  required  by  law. 

The  fact  that  the  attorney-general,  in  a  case  where  he  alone  can  brin^ 
the  action,  does  so  in  the  name  of  the  people  without  joining  a  relator,  is 
conclusive  tliat  in  his  estimation  he  had  good  reason  to  believe  he  could 
maintain  the  action  and  that  the  public  interests  required  he  should  bring- 
it.     In  such  case  no  relator  is  necessary. 

In  any  event,  whether  this  action  be  one  which  the  attorney-general  can 
alone  bring,  or  whether  it  be  one  which  a  creditor  or  director  of  the  cor- 
poration could  also  bring,  I  see  no  escape  from  the  language  of  the  statute 
investing  the  attorney-general  with  power  to  bring  any  action  for  the  pur- 
poses nameci  in  section  1781,  in  the  name  of  the  people,  even  in  cases 
where  the  people  have  no  pecuniary  interest  in  the  property  and  where 
the  corporation  is  of  neither  a  public  nor  a  quasi  public  character. 

I  think  the  legislature,  by  adopting  the  Code  of  Civil  Procedure  and  by 
sections  1781  and  1782,  has  substantially  enacted  the  rule  prevailing  under 
the  Revised  Statutes,  but  it  has  done  so  in  language  even  more  plain  and 
deflnito,  in  reference  to  the  right  of  the  attorney-general  to  bring  an  action, 
than  is  that  of  the  Revised  Statutes.  Indeed,  the  policy  of  the  state  seems 
to  liave  been  changed  by  the  Revised  Statutes  and  to  have  been  made  still 
plainer  by  the  act  of  1870  already  cited  and  by  the  passage  of  the  Code 
of  Civil  Procedure.  That  policy  seems  to  be  of  a  nature  to  extend  the 
right  of  interference  by  the  attorney- general  to  those  cases  which  hereto- 
fore  no  one  would  have  regarded  as  being  of  a  class  in  which  the  people 
had  the  smallest  right  or  interest. 

Such,  for  instance,  are  the  cases  of  interference  by  the  attorney-general 
under  the  provisions  of  special  statutes  with  the  general  conduct  of 
receivers  of  all  insolvent  corporations,  no  matter  how  private.     He  may 
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corporation  in  cases  where  the  person  receiving  such  aliena- 
tion knew  the  purpose  for  which  the  same  was  made ;  and 
8.  To  i^estndn  and  prevent  any  such  alienation  in  cases  where 
it  may  be  threatened,  or  there  may  be  good  reason  to  appre* 
hend  it  will  be  made." 

The  revisers,  in  their  note  to  this  section,  say  that  it  was 
"  drawn  to  supply  what  are  conceived  to  be  important  defects 
in  some  cases,  and  to  remove  doubts  entertained  respecting  the 
power  of  the  court  in  others.  '  The  first  subdivision  is  intended^ 

now  ftt  any  time  he  deems  it  for  the  interest  of  stockholders,  creditors, 
policyholders,  etc.,  make  a  motion,  in  the  case  of  any  insolvent  corpora- 
tion, for  an  order  removing  a  receiver  and  compelling  him  to  account^  and 
appointing  another,  and  for  such  additional  orders  as  may  seem  to  the 
attorney-general  proper  to  facilitate  the  closing  up  of  the  receivership. 

This  was  the  provision  of  the  act  of  1882,  chapter  831,  and  by  its  third 
section  the  provisions  of  such  act  were  limited  to  actions  and  special  pro- 
ceedings theretofore  instituted  by  the  attorney-general  and  to  such  as 
should  be  thereafter  instituted  by  him.  This  liinitation  was,  however, 
omitted  in  the  same  kind  of  an  act  passed  the  following  year  (Chap.  878, 
Laws  of  1888,  §  7).  By  the  same  act  it  was  made  necessary  to  serve  on 
the  attorney-general  a  copy  of  all  motion  papers  and  a  copy  of  any  other 
applications  to  the  court  in  every  action  or  proceeding  for  the  dissolution 
of  any  corporation  or  a  distribution  of  its  assets  and  no  receiver  of  a  cor- 
poration was  permitted  to  pay  any  person  any  money  directed  to  be  paid 
by  any  order  or  judgment  made  in  any  action  until  a  certified  copy  of 
such  order  or  judgment  had  been  served  upon  the  attorney- general.  It  is 
to  be  supposed  that  the  attorney-general  could  appeal  from  such  orders  as 
were  made  upon  notice  to  him  and  which  could  not  be  made  w  ithout  such 
notice,  and  where  he  appeared  and  opposed  the  granting  of  them.  It 
seems  to  be  the  policy  of  the  state  to  assume  a  certain  amount  of  super- 
vision over  the  affairs  of  all  corporations  and  the  officers  thereof,  created 
under  its  laws,  no  matter  whether  such  corporations  be  public  or  private, 
and  regardless  of  the  question  whether  the  state  as  such  has  any  pecuniary 
interest  in  the  matter  of  property  or  assets  involved  in  the  subject.  The 
corporation  is  the  creature  of  the  state ;  it  exists  only  by  virtue  of  its  per- 
mission and  it  is  subject  in  many  things  to  its  will,  and  the  officers  thereof 
are  elected  to  enable  the  corporation  to  perform  the  duties  for  which  it 
was  created.  These  facts  may  have  had  some  effect  in  forming  that  policy 
of  the  state  which  seems  now  to  be  in  the  ascendant. 

« 

The  general  rule,  of  course,  still  prevails  that  a  plaintiff  must  show 
some  interest  in  the  controversy  which  he  asks  the  court  to  decide.  But 
where  a  statute  expressly  authorizes  the  people  by  their  attorney-general 
to  sue  in  certain  named  cases,  such  suit  may  be  maintained  in  those  cases. 
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in  connection  with  section  35,  to  give  to  the  Court  of  Chancery 
in  this  state  the  same  power  that  is  exercised  by  that  court  in 
England  in  cases  of  charitable  corporations,  and  in  other  cases, 
the  possession  of  which  power  is  doubted  by  Chancellor  Kent 
in  2  Johnson's  Chancery  Reports,  384,  although  alleged  to  be 
a  pai-t  of  the  general  jurisdiction  of  the  court  in  2  Term 
Reporter,  199." 

This  legislation  was  doubtless  induced  by  said  decision  of  the 
chancellor,  and  as  he  gave  prominence  to  the  supposed  defect 

even  though  the  plaintiffs  fail  to  show  such  an  interest  in  the  controversy 
as  would  enable  them  to  maintain  it  were  it  not  for  the  provisions  of  the 
statute. 

The  cases  cited  by  the  counsel  for  the  respondents  are  of  a  nature  which 
depended  upon  the  people  showing  some  interest  in  the  controversy,  the 
same  as  an  ordinary  plaintiff  who  sued  without  the  benefit  of  any  statute 
giving  him  a  right  of  action.  It  is  true  the  case  of  People  v.  Albany  db 
Susqvekanna  Railroad  Co.  (57  N.  Y.  161),  was  brought  under  the  statute 
permitting  an  action  in  the  name  of  the  people  in  the  nature  of  quo  war- 
ranto, and  it  was  held  to  have  been  properly  brought  for  that  purpose. 
But  the  plaintiffs  joined  with  such  action  several  causes  of  action  of  an 
equitable  nature  in  regard  to  which  the  people  had  no  interest,  and  for 
which  they  had  not  been  authorized  by  any  statute  to  sue,  and  the  court 
held  that,  in  regard  to  such  causes  of  action,  the  people,  like  any  other 
plaintiff,  must  show  some  interest  therein,  or  they  could  not  maintain  the 
action,  and  as  they  showed  no  such  interest  their  claim  for  relief  on  those 
grounds  could  not  be  upheld.  The  judgment  was  reversed  and  a  new 
trial  ordered  of  the  issue  as  to  the  title  to  office  of  the  antagonistic  boards 
of  directors,  and  that  issue  was  to  be  tried  by  a  jury.  None  of  the  cases 
cited  by  counsel  or  by  the  courts  below  is  of  the  class  where  the  plaintiff 
is  authorized  by  statute  to  sue  for  the  purposes  mentioned  in  the  complaint. 

By  section  1804  of  the  Code,  articles  second,  third  and  fourth  of  that 
title  do  not  apply  to  the  corporations  mentioned  in  such  section,  but  the 
corporations  excepted  do  not  embrace  corporations  of  the  character  of  the 
defendant  corporation  in  this  action. 

We  agree  with  Mr.  Justice  Daniels,  in  his  dissenting  opinion  at  General 
Term  in  this  case,  that  the  transfer  of  all  the  property  by  the  trustees  of 
the  defendant  corporation  to  the  California  corporation  was  illegal,  and 
for  the  reasons  he  states  and  upon  the  authorities  he  cites. 

We  also  agree  with  that  learned  judge  in  the  opinion  that  the  liability 
of  the  trustees  to  account  is  limited  to  those  stockholders  who  have  not 
assented  to  the  transfer.  In  such  an  action  the  people  are  really,  for  the 
purpose  of  compelling  an  account,  the  representatives  of  the  non-assenting 
shareholders  only. 
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in  the  power  of  the  court,  so  the  legislature  gave  prominence 
to  that  subject  in  enacting  the  statute,  but  the  method  of 
exercising  the  power  is  made  clear  by  section  35  in  the  follow- 
ing language :  "  The  jurisdiction  conferred  by  the  preceding 
thirty-third  section  shall  be  exercised  as  in  ordinary  crises  on 
bill  or  petition,  as  the  case  may  require,  or  the  chancellor  may 
direct  at  the  instance,  of  the  attorney-general  prosecuting  in 
behalf  of  the  people  of  this  state,  or  at  the  instance  of  any 
creditor  of  such  corporation,  or  at  the  instance  of  any  director. 


The  trustees  are  to  account  for  their  official  conduct  in  the  management 
and  disposition  of  the  funds  and  property  committed  to  their  charge,  and 
they  can  be  compelled  to  pay  to  the  corporation  which  they  represent,  or 
to  its  creditors,  any  money  and  the  value  of  any  property  which  they  have 
acquired  to  themselves,  or  transferred  to  others,  or  lost,  or  wasted  by  a 
violation  of  their  duties.  If  there  be  no  creditors,  the  account  they  must 
render  is  for  the  benefit  of  the  shareholders  who  did  not  assent  to  such 
transfer.  Nominally,  the  account  is  to  the  corporation,  but  in  reality  it  is 
as  I  have  s^id,  where  there  are  no  creditors,  to,  the  non-assenting  share- 
holders. I  think  there  is  no  radical  difficulty  in  so  limiting  the  accounting 
in  such  an  action  as  this.  The  assent  of  a  shareholder  estops  him  from 
claiming  the  account,  and  the  people  having  no  interest  in  the  controversy 
other  than  as  a  representative  for  those  who  did  not  assent,  would  be 
bound  by  the  estoppel  to  the  same  extent  that  the  assenting  shareholders 
would  be  in  case  the  action  were  brought  by  a  non-assenting  director  or 
officer.  In  the  latter  case,  the  assenting  shareholders  would  not  be  parties, 
but  the  triLstees  would  bive  the  right  to  show  upon  the  accounting  just 
what  number  of  shareholders  did  assent,  and  w^liat  amount  of  shares  they 
held,  and  as  to  that  proportion  of  the  stock  the  judgment  would  provide 
for  the  proper  deduction  to  be  made. 

The  same  difficulty  which  is  spoken  of  by  the  Judge  delivering  the  pre- 
vailing opinion  at  General  Term,  would  exist  in  case  the  action  were 
brought  by  a  non-assenting  director  or  officer. 

Could  the  court  compel,  in  that  ac^tion,  the  trustees  to  pay  only  a  pro- 
portionate sum  to  the  cor])oratlon  for  the  use  and  benefit  of  the  non-assent- 
ing gliareholders  ?  If  not,  then  the  form  of  the  action  would  have  no 
effect  so  far  as  that  feature  of  the  aise  is  concerned.  If  it  could,  I  see  no 
difficulty  in  making  such  a  provision  in  the  cjise  where  the  action  is 
brought  by  the  people  representing  only  the  stime  interests  which  in  the 
other  case  would  be  represented  by  the  non-assenting  direc^tor  or  officer. 
If  there  be  an  estoppel  in  one  case,  there  would  be  in  the  other.  These 
questions  are  not  now  properly  before  us  further  than  to  express  a  gen- 
eral opinion  upon  the  way  in  which  an  accounting  should  be  ordered  and 
proceeded  with.     Upon  on  accounting,, if  one  should  be  entered  upon. 
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trustee  or  other  officer  of  snch  corporation  having  a  general 
superintendence  of  its  concerns." 

Thus,  as  it  seems  to  us,  the  legislature  intended  to  greatly 
increase  the  power  of  the  Court  of  Chancery  in  regard  to  the 
supervision  of  corporations,  and  to  authorize  the  attorney- 
general,  on  his  own  motion,  to  call  upon  the  court  to  act.  The 
revisers  intended,  as  we  gather  their  meaning  from  the  lan- 
guage used,  that  the  Court  of  Chancery,  in  this  state,  should 
have  the  same  power  in  regard  to  corporations  generally  that 

these  questions  might  arise,  and  their  proper  solution  would  he  matter 
for  careful  consideration  as  they  should  he  presented.  We  can  only 
say  that  the  form  of  the  action  does  not  alter  its  essential  nature  so 
far  as  an  accounting  is  concerned  which  shall  affect  property  in  which  the 
shareholders  have  an  interest  and  where  the  people  have  none.  Of  course, 
where  the  action  is  brought  for  relief  in  those  cases  where  the  people 
alone  can  sue,  other  questions  would  arise  concerning  such  inter^ts  as 
were  not  private  or  were  not  of  a  pecuniary  nature. 

The  general  conclusioQ  which  we  have  reached  is  based  upon  what  we 
conceive  to  be  the  plain  language  and  intent  of  the  statute.  The  policy 
of  the  legislature  seems  to  provide  for  such  a  suit  as  this  in  the  name  of  the 
people.  As  to  whether  that  policy  be  good  or  bad  is  not  for  this  court  to 
determine.  It  is  true  that  cases  of  this  character  have  ever  since  the 
adoption  of  the  Revised  Statutes  been  almost  uniformly  brought  by  par- 
ties interested  in  the  property  wasted  or  illegally  transferred,  and  it  ia 
comparatively  a  new  departure  for  an  action  such  as  this  (excluding  the 
claim  to  remove  the  trustees),  to  be  brought  by  the  attorney-general.  It 
is  not  at  all  phiin  how  any  public  interest  can  be  affected  by  the  action  of 
the  trustees  in  transferring  the  property  to  the  California  corporation 
under  the  circumstances,  and  for  the  consideration  detailed  in  the  evidence 
and  found  by  the  court.  Of -course  the  facts  were  not  presented  in  this 
light  to  the  attorney-general  when  he  was  asked  to  commence  the  action, 
and  he  would  have  now  the  same  right  to  discontinue  it  which  is  possessed 
by  a  private  plaintiff. 

"We  think  it  not  inappropriate  to  say  that  in  coming  to  the  conclusion  to 
bring  an  action  of  this  nature  in  the  name  of  the  people  in  those  cases 
where  the  parties  interested  could  themselves  bring  it,  the  attorney- general 
ought  to  be  fully  convinced  and  entirely  clear  that  the  public  interests 
demand  that  the  action  should  be  brought  in  the  people's  name.  Where 
the  corporation  is  a  purely  private  manufacturing,  trading  or  other  busi- 
ness corporation,  the  case  would,  as  we  tliink,  have  to  be  a  most  extraor- 
dinary one  to  warrant  the  attorney-general,  in  the  interests  of  the  public, 
in  bringing  an  action  to  set  aside  alleged  illegal  transfers  of  property  in 
which  the  people  had  no  interest  and  a  recovery  in  which  would  benefit 
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is  exercised  by  that  court  in  England  in  the  case  of  charitable 
corporations.  We  cannot  unite  witli  the  learned  justice  who 
decided  the  case  at  Special  Term,  in  the  opinion  that  it  was 
intended  to  limit  the  jurisdiction  conferred  to  those  cases  in 
which  it  was  exercised  by  the  English  court.  The  statute  con- 
tains no  words  of  limitation,  but  in  plain  terms  confers  upon 
the  chancellor  the  powers  enumerated,  and  provides  that  they 
shall  be  exercised  at  the  instance  of  the  attorney-general.  If 
the  revisers  had  intended  to  limit  those  powers  to  a  single  class 
of  corporations,  would  not  so  important  a  limitation  have 
appeared  in  the  statute  itself  rather  than  in  a  note  ?  But,  it  is 
asked,  if  this  power  really  existed,  why  was  it  not  exercised  by 
some  attorney-general  during  the  long  period  that  these  pro- 
visions of  the  Revised  Statutes  were  in  force?  The  con- 
temporary construction  of  a  statute  is  always  valuable,  because 
it  involves  the  judgment  and  understanding  of  those  conversant 
with  the  law  at  the  time  the  statute  was  j)as8ed.  This,  how- 
ever, means  such  construction  by  contemporaries  as  indicates 
actual  user  of  the  statute.  Mere  negative  construction,  inferred 
from  non-user  for  many  years,  is  of  little  value,  especially  when 
the  only  person  capable  of  calling  the  statute  into  action  is  a 
high  officer  of  the  state,  with  multifarious  duties  and  cares. 
As  the  statute  conferred  the  same  power  of  acting  under  it 
upon  creditors  and  others  that  it  did  upon  the  attorney-general, 
it  may  be  that  that  officer  left  parties  to  their  own  resources  or 


only  those  who  claimed  to  own  the  property  or  some  part,  or  portion, 
or  interest  therein. 

In  Peoples.  Lowe  (117  N.  Y.  175),  Earl,  J.,  in  a  very  strong  opinion, 
bas  said  all  that  can  be  said  in  favor  of  the  view  that  the  people  have  no 
right  to  maintain  such  an  action  as  this,  regarding  it  simply  as  an  action 
to  compel  an  accounting  in  a  private  corporation  for  property  in  which 
the  people  have  no  interest.  But  a  majority  of  the  court  did  not  then 
concur  in  those  views  and  the  case  was  decided  upon  another  and  per- 
fectly satisfactory  ground  to  the  whole  court. 

For  the  reasons  alleged  in  the  foregoing  opinion  we  are  compelled  to  the 
conclusion  that  the  learned  courts  erred  in  holding  that  the  plaintiffs  could 
not  maintain  this  action  on  the  ground  of  a  lack  of  interest  in  the  subject 
matter  thereof,  and  the  judgment  must,  therefore,  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 
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that  parties  preferred  to  act  for  themselves  so  that  they  could 
control  the  proceedings. 

The  next  legislation  npon  the  subject,  after  the  Revised 
Statutes,  appeared  in  the  Code  of  Procedure,  which  provided 
that  an  action  might  be  brought  by  the  attorney-general  in  the 
name  of  the  people  in  various  cases.  Such  actions  were  in  the 
place  of  writs  of  scire  facias  and  quo  warranto  and  of  proceed- 
ings by  information  in  the  nature  of  quo  warranto.  ^Code  of 
Procedure,  §§  428-447.) 

These  provisions  have  ])ut  Uttle  bearing  upon  the  question 
under  consideration,  except  as  they  reflect  the  general  policy 
of  the  state  in  allowing  the  attorney-general  to  interfere  with 
the  affairs  of  corporate  bodies  without  a  relator  "  in  every  case 
of  public  interest "  and  with  a  relator  "  in  every  other  case  in 
which  satisfactory  security  shall  be  given."  TCode  of  Pro. 
§  4:30.) 

Attention  is  also  called  to  an  act  passed  in  1870  "  to  regulate 
proceedings  against  corporations  by  injunction  and  otherwise," 
which  provided  that  ''  all  actions  and  proceedings  against  a 
corporation,  when  the  relief  sought  or  which  can  be  granted 
therein,  shall  be  the  dissolution  of  such  corporation  or  the 
removal  or  suHpenslon  of  any  officer  or  director  thereof  shall 
be  brought  by  the  attorney-general  in  the  name  of  the  people 
of  the  state.''     (Laws  1870,  chap.  151,  <$  2.) 

In  1874  two  cases  were  decided  by  this  court  holding  that, 
under  the  peculiar  circumstances  therein  appearing,  the  state 
could  not  sue  in  its  name  of  sovereignty  without  some  specific 
interest  in  the  subject  of  the  action.  {People  v.  A,  c&  S,  Ji. 
li,  Co,^  57  X.  Y.  161 ;  People  v.  Ingersoll^  58  id.  1.) 

These  cases  are  said  to  have  led  to  the  passage  of  chapter  49 
of  the  Laws  of  1S75,  which  conferred  upon  the  people  the 
right  to  sue  without  a  specific  interest  and  authorized  the 
attorney-general  to  prosecute  such  actions  in  their  name. 

We  have  thus  reviewed  the  law  as  it  stood  prior  to  the 
enactment  of  the  Code  of  Civil  Procedure,  in  order  to  learn 
the  liistory  of  legislation  and  judicial  decision,  together  with 
the  general  policy  of  the  state  upon  the  subject,  so  that  the 
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statute  under  whicli  this  action  was  commenced  might  be  the 
more  easily  nnderstood.  That  history,  if  we  read  it  aright, 
shows  a  progressive  tendency  on  the  part  of  the  state  towards 
the  supervision,  through  its  courts  and  attorney-general,  of  the 
corporations  which  it  brought  into  existence  by  keeping  them 
within  the  lines  of  the  law. 

Title  2  of  chapter  15  of  the  Code  of  Civil  Procedure  treats 
of  "  actions  relating  to  a  corporation  "  and  the  second  article 
is  entitled  the  "  judicial  supervision  of  a  corporation  and  of 
the  officers  and  members  thereof."  This  action  was  brought 
nnder  sections  1781  and  1782,  which  appear  in  the  article 
headed  by  that  significant  title.  Section  1781  is  a  re-enact- 
ment, in  substantially  the  same  language,  of  section  33,  already 
quoted  from  the  Revised  Statutes.  (2  R,  S.  [1st  ed.]  p.  462.) 
Li  plain  terms  it  confers  jurisdiction  upon  the  court  over  the 
subject-matter  of  such  an  action  as  this,  leaving  it  to  the  next 
section,  to  prescribe  by  whom  the  action  is  to  be  brought  in  the 
following  language :  "  An  action  may  be  brought,  as  prescribed 
m  the  last  section,  by  the  attorney-general  in  behalf  of  the 
people  of  the  state,  or,  except  where  the  action  is  brought  for 
the  purpose  specified  in  subdivision  third  or  fourth  of  that 
section,  by  a  creditor  of  the  corporation,  or  by  a  trustee,  director, 
manager  or  other  officer  of  the  corporation  having  a  general 
superintendence  of  its  concerns."  (Code  Civ.  Pro.  §  1782.) 
The  excepted  subdivisions  relate  to  the  suspension  or  removal 
of  a  defendant  from  office.  To  this  section  the  commissioners 
attached  the  following  note :  "  2  R  S.  462,  §  35,  amended  as 
required  by  the  changes  of  the  judicial  system  and  forms  of  pro- 
ceeding and  by  Laws  1870,  chap.  151,  §  2."  Thus  section  35, 
already  quoted  from  the  Eevised  Statutes,  is  pointed  out  as  the 
hasis  of  the  section  reported,  amended,  however,  as  required  by 
the  act  of  1870,  so  as  to  provide  that  all  actions  in  which  a  part 
of  the  relief  sought  is  the  suspension  or  removal  from  office  of 
any  officer  or  director  of  a  corporation,  "  shall  be  brought  by 
the  attorney-general  in  the  name  of  the  people  of  the  state." 
(Laws  1870,  chap.  151,  §  2.)  This  is  an  action  of  that  char- 
acter. Section  1786  applies  only  to  actions  to  dissolve  a  cor- 
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poration,  and  sections  1797  and  1798  to  actions  to  vacate  or 
annul  the  charter  of  a  corporation.  No  such  relief  is  sought 
in  the  action  before  us.  Section  1804  excepts  religious,  educa- 
tional, municipal  and  some  other  corporations  from  the  opera- 
tion of  the  act.  Section  1808  provides  that  "where  the 
attorney-general  has  good  reason  to  believe  that  an  action," 
such  as  the  one  imder  consideration,"  can  be  maintained  in 
behalf  of  the  people  of  the  state  *  *  *  he  must  bring 
an  action  accordingly,  *  *  *  if ,  in  his  opinion,  the  public 
interests  require  that  an  action  should  be  brought.  In  a  case 
where  the  action  can  be  brought  only  by  the  attorney-general 
in  behalf  of  the  people,  if  a  creditor,  stockholder,  director  or 
trustee  *  *  *  applies  to  the  attorney-general  for  that  pur- 
pose and  furnishes  the  security  required  by  law,  the  attorney- 
general  must  bring  the  action,  or  apply  for  leave  to  bring  it,  if 
he  has  good  reason  to  believe  that  it  can  be  maintained." 

This  section  provides  for  two  classes  of  actions,  each  of 
which  requires  two  facts  to  exist  before  the  action  can  be 
brought,  but  only  one  of  which  is  common  to  both.  Each 
class  requires  that  the  attorney-general  should  have  good 
reason  to  believe  that  the  action  can  be  maintained.  In  addi- 
tion to  that  the  first  class  requires  that  he  should  be  of  the 
opinion  that  th«  public  interests  demand  tliat  an  action  should 
be  brought,  and  the  second  class,  that  one  of  the  persons  named 
should  apply  to  him  to  bring  the  action  and  furnish  the  security 
required  by  law.  It  is  not  enough  to  warrant  the  commence- 
ment of  either  action  for  the  attorney-general  to  be  satisfied 
that  it  can  be  maintained,  for,  in  the  one  case  he  must  also  be 
satisfied  that  the  public  interests  require  him  to  act,  and  in  the 
other,  one  of  the  designated  persons  must  ask  him  to  act  and 
give  security.  In  the  first  class  no  security  is  required,  and  in 
the  second  the  public  interests  need  not  be  consulted,  but 
simply  private  interests.  If  a  relator  were  required  in  the 
first  class,  the  attorney-general  might  not  be  able  to  procure 
one,  and  hence  could  not  obey  the  command  of  the  statute. 
If  a  relator  were  not  required  in  the  second  class,  costs 
might  be  thrown  upon  the  people  in  Utigatiou  in  which  the 
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public  had  no  concern.  This  construction  is  confirmed  by  the 
commissioners'  note  to  said  section,  in  which  they  say :  "  New, 
as  respects  an  action  brought  under  article  2  or  article  3,  but 
corresponding  to  Code  of  Procedure,  section  430,  last  sentence^ 
as  respects  an  ac^tion  substituted  for  the  proceedings  by  quo  war- 
ranto. It  will  often  happen,  and,  indeed,  has  happened,  that 
the  attorney-general,  who,  alone,  under  sections  2  and  5  of  the 
act  of  1870,  can  bring  some  of  the  actions  provided  for  in 
articles  2  and  3,  declines  to  interfere  on  the  ground  tliat  no 
public  interests  are  jeopardized  by  the  transactions  complained 
I  of.  In  such  a  case  the  aggrieved  partias  were  remediless,  until 

the  enactment  of  this  section.  No  sufficient  reason  is  apparent 
why  the  rule  established  by  Code  of  Procedure,  section  430, 
should  not  apply  to  such  cases." 

We  have  now  examined  all  the  sections  of  the  Code  to 
which  our  attention  has  been  called,  except  1811,  which  pro- 
vides that  a  director  or  other  officer  of  a  corporation  cannot 
be  removed  otherwise  than  by  final  judgment  in  an  action 
brought  by  the  attorney-general.  This  section,  also,  had  its 
origin  in  chapter  151  of  the  Laws  of  1870,  as  the  commissioners 
state  in  their  note  thereto.  Section  1980  has  no  bearing, 
because  it  is  limited  to  title  1  of  chapter  16,  which  relates  to 
a  different  subject,  except  where  a  creditor  applies  to  the 
attorney-general  to  sue  under  section  1808,  when  a  relator  is 
to  be  joined  if  the  application  is  granted  and  the  action 
commenced. 

Considering  the  history  of  the  law  upon  the  subject,  the 
origin,  object  and  language  of  the  statute,  we  think  tliat  the 
legislature  intended  to  authorize  the  attorney-general  to  bring 
.  5uch  an  action  as  this  whenever  he  was  convinced  not  only 
that  it  could  be  maintained,  but  also  that  the  interests  of 
the  public  would  be  promoted  thereby.  We  appreciate  the 
force  of  the  argument  that  it  is  contrary  to  the  prevailing 
role  to  permit  an  action  to  be  brought  in  the  name  of  one  who 
has  no  direct  interest  in  the  result.  This,  however,  bears  upon 
the  question  of  construction  only,  for  what  the  legislature  has 
aathorized   may  lawfully  be  done,  in  the  absence  of  some 
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restriction  in  the  Constitution.  But,  while  the  people  have  no 
pecuniary  interest  in  the  result,  have  they  no  interests  that 
need  protection  ?  Corporations  for  various  purposes  are  cre- 
ated by  the  state.  They  exist  only  by  virtue  of  its  will.  Their 
interests  are  vast,  their  assets  enormous,  their  powers  extensive, 
and  their  action  affects  the  welfare  of  every  citizen.  Wlien 
they  act  within  the  law,  they  serve  a  useful  purpose  and  pro- 
mote the  common  good.  When  they  act  in  violation  of  law, 
their  great  power  affords  a  practical  protection  wliich  the 
average  citizen  cannot  command.  Has  tlie  state  no  interest  in 
supervising  the  conduct  of  its  creatures  to  whom  it  has  con- 
fided such  great  power  ?  In  a  broad  and  political  sense,  has 
it  no  interest  in  requiring  the  managers  of  corporations  to 
observe  their  charters  and  not  abuse  their  powers  ?  Has  it  no 
interest  to  prevent,  by  the  deterrent  effect  of  example  in  a 
flagrant  case  of  wrong,  similar  violations  of  law  by  those 
managing  other  corporations  ?  May  not  the  legislature  have 
thought  that  sound  public  policy  required  not  only  remedies 
for  the  redress  of  private  wrongs  to  be  enforced  at  the  instance 
of  those  injui'ed,  but  also  the  direct  interference  by  the  state 
whenever,  according  to  the  sound  judgment  of  a  discreet  and 
conservative  public  officer,  it  was  necessary  in  order  to  airest 
a  growing  evil  ?  These  questions,  we  think,  suggest  an  answer 
to  the  argument  founded  on  the  supposed  improbability  that 
the  legislature  would  depart  from  the  usual  rule  of  requiring 
a  direct  interest  to  support  an  action.  No  such  interest  was 
regarded  as  necessary  in  order  to  annul  a  charter,  dissolve  a 
corporation,  remove  a  receiver  or  oust  a  usurper.  With  great 
deference  to  the  learned  judges  who  have  reached  a  different 
conclusion  and  whose  opinions  have  caused  us  to  hesitate  long 
and  anxiously  before  pronouncing  judgment,  we  think  tliat 
this  action,  if  otherwise  well  founded,  can  be  maintained  by 
the  attorney-general  in  the  name  of  the  people  alone. 

The  suggestion  is  made  that  while  an  action  may  be  brought 
by  the  attorney-general  in  the  name  of  the  people  without  a 
relator,  still  it  is  for  the  court  to  decide  whether  the  public 
interests,  in  fact,  required  the  action  to  be  so  brought,  and  if  it 
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decides  that  they  did  not  so  require,  that  the  complaint  should 
be  dismissed  on  that  ground.  The  interest  of  the  public, 
according  to  this  construction,  would  be  an  issuable  fact. 
A  comparison  of  section  1781,  which  provides  for  the  substance, 
with  section  1808,  which  provides  for  the  form,  shows,  as  we 
think,  that  such  was  not  the  intention  of  the  legislature.  The 
attorney-general  is  to  bring  the  action  if  he  has  good  reason  to 
believe  that  it  can  be  maintained,  and  "  if  in  his  opinion,"  not 
in  the  opinion  of  the  court,  tlie  public  interests  require  that  it 
should  be  brought.  While  the  former  section  is  to  govern  tlie 
action  of  the  court  in  granting  relief,  the  latter  is  to  govern 
the  action  of  the  attorney-general  in  deciding  to  ask  for  relief, 
and  is  addressed  to  his  conscience  only.  The  sole  responsibility 
of  suing  in  the  name  of  tha  people  rests  upon  him.  That  sub- 
ject is  wholly  in  his  keeping  as  the  representative  of  the  pubhc 
interests.  If  it  were  held  otherwise,  upon  what  evidence  could 
the  court  proceed  ?  If,  for  instance,  the  attorney-general,  upon 
learning  that  serious  abuse  of  power  by  the  trustees  of  corpo- 
rations was  so  common  as,  in  his  judgment,  to  amount  to  a 
public  evil,  should  decide  to  interpose  the  power  of  the  state 
for  the  sake  of  a  wholesome  example,  could  the  court  take  evi- 
dence as  to  the  mass  of  wrongful  acts  upon  which  he  relied  in 
deciding  to  bring  tlie  action  ?  If  so,  would  not  the  defendants 
have  the  right  to  show  that  each  act  was  innocent  and  not 
wrongful  ?  Would  not  this  lead  to  an  intolerable  multiplica- 
tion of  issues  ?  Could  those  issues  be  defined  by  pleadings  ? 
Unless  so  defined,  could  the  defendants  be  prepared  for  trial  ? 

We  think  that  the  question  as  to  what  the  public  interests 
require  is  conunitted  to  the  absolute  discretion  of  the  attorney- 
general,  and  that  it  cannot  be  made  the  subject  of  inquiry  by 
the  courts.  If  he  abuses  the  great  power  intrusted  to  him,  a 
remedy  may  be  found  in  his  removal  from  office,  or  in  the 
election  of  a  successor  worthy  of  the  high  position. 

The  statute  authorizes  an  action  to  remove  the  trustees  of  a 
corporation  for  misconduct ;  to  compel  them  to  account  for 
their  official  acts  in  managing  and  disposing  of  the  property 
committed  to  their  charge,  and  to  require  them  to  pay  to  the 
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corporation,  or  its  creditors,  the  value  of  any  property  trans- 
ferred in  violation  of  their  duties.  (Code  of  Civ.  Pro.  §  1781.) 
A  corporation  is  purely  artificial,  having  no  natural  or  inhe- 
rent power,  but  only  such  as  its  charter  confers.  The  charter 
of  the  corporation  in  question  was  the  statute  under  which  it 
was  organized.  Upon  filing  the  certificate  of  incorporation  it 
came  into  existence  with  power  to  do  only  that  which  i» 
expressly  or  impliedly  authorized  by  the  statute.  It  had  na 
power  to  act  except  through  its  trustees,  who  were  authorized 
to  manage  its  "  stock,  property  and  concerns,"  and  a  majority 
of  whom  were  required  to  be  citizens  of  this  state.  (Laws  of 
1848,  chap.  40,  as  amended  by  Laws  of  1869,  chap.  269.) 
While  they  were  authorized  to  conduct  its  affairs,  they  were 
not  authorized  to  terminate  its  existence,  although,  under 
special  circumstances,  the  courts  could  dissolve  it  upon  their 
application.  (Code  of  Civ.  Pro.  §  2419.)  A  corporation  can- 
not cease  to  exist  of  its  own  will.  Its  life  continues  until 
either  the  charter  period  has  expired  or  the  court  has  decreed 
a  dissolution.  The  law  made  it  and  the  law  only  can  put  an 
end  to  it.  As  it  cannot  take  its  own  life  directly,  it  cannot  do 
so  indirectly,  for  that  would  be  a  fraud  upon  the  law  and 
agauist  public  policy.  By  the  transaction  complained  of  the 
defendant  company  was  stripped  of  all  its  property,  and  thus 
prevented  from  going  on  in  business  and  deprived  of  all 
means  of  carrying  into  effect  the  object  of  its  existence. 
While  a  corporation  may  sell  its  property  to  pay  debts,  or  to 
carry  on  its  business,  it  cannot  sell  its  property  in  order  to 
deprive  itself  of  existence.  It  cannot  sell  all  its  property  to  a 
foreign  corporation  organized  through  its  procurement,  with  a 
majority  of  non-resident  trustees,  for  the  express  purpose  of 
stepping  into  its  shoes,  taking  all  its  assets  and  carrying  on  its 
business.  /That  would  be  the  practical  destruction  of  the  cor- 
poration by  its  own  act,  which  the  law  will  not  tolerateTv 
Wliether  the  process  by  wliich  it  was  sought  to  convert  the 
New  York  corporation  into  a  California  corporation  is  called 
reorganization,  consolidation  or  amalgamation,  it  was  the  exer- 
cise of  a  power  not  delegat^^d  and  was  void.     It  was  corporate 
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burial  in  New  York  for  resurrection  in  California.  While  the 
stockholders  who  consented  may  be  estopped  by  their  acts, 
those  who  did  not  consent  can  take  advantage  of  this  violation 
of  their  rights,  and  the  state  of  New  York  can  demand  that 
those  who  did  the  wrong  shall  make  restitution. 

The  case  of  Abbott  v.  Ameriean  Hard  Mubher  Company 
(33  Barb.  578),  is  the  leading  authority  upon  the  subject  in 
this  state,  and  it  is  also  recognized  as  tlie  leading  authority  in 
most  of  the  states.  In  that  case  a  majority  of  the  trustees  of 
a  business  corporation,  without  the  consent  of  some  of  the 
stockholders,  transferred  all  its  personal  property,  which  was 
especially  adapted  to  its  business,  to  two  persons,  who  forth- 
with caused  another  corporation  to  be  formed,  and  transferred 
such  property  to  it.  It  was  held  that,  as  such  tmnsf er  practT 
cally  terminated  the  corporation  by  taking  from  it  the  power 
to  fulfill  the  object  of  its  organization,  it  was  a  violation  of 
that  object,  was  not  within  the  power  of  the  trustees,  and  was 
hence  void  as  ultra  vires.  The  case  was  elaborately  consid-, 
ered  both  at  General  and  Special  Term,  and  we  regard  it 
as  a  sound  and  valuable  authority. 

A  somewhat  similar  question  was  under  consideration  in 
Frothingham  v.  Barney  (6  Hun,  306),  where  the  court  said : 
"  This,  as  a  business  arrangement,  was  wise,  discreet  and  saga- 
cious. As  such  it  should  be  sustained  if  it  legally  is  possible. 
The  interests  of  one  or  two  small  stockholders  should  not  enable 
them  to  work  the  destruction  of  the  interests  of  co-owners,  or 
compel  the  purchase  of  their  stock  at  fictitious  or  unreal  prices, 
if  it  can  be  avoided.  *  *  *  Upon  the  dissolution  of  the 
association,  it  became  the  dutv  of  the  trustees  to  convert  the 
assets  into  money  and  distribute  the  proceeds  among  the  stock- 
holders. To  a  certain  extent  this  has  been  done.  A  portion 
of  such  assets  have  not  been  distributed,  and  another  portion, 
including  the  good  will  of  the  old  association,  has  been 
exchanged  by  the  trustees  for  the  corporate  stock  of  a  new 
Wells,  Fargo  &  Co.  This,  as  I  understand,  the  trustees  had 
no  right  to  do.  They  had  no  right  to  exchange  the  assets  of 
the  old  association  for  the  corporate  stock  of  any  corporation 
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without  the  consent  of  all  the  stockholders.  (Mann  v.  JButler^ 
2  Barb.  Ch.  362.)  Equally  were  they  without  authority  in 
making  this  partial  exchange  without  such  consent.  Stock- 
holders of  the  old  association  could  not  thus,  against  their  will, 
be  forced  into  relations  with  the  new  company.  {Blatchford 
V.  Ross,  54  Barb.  42  •  H.  <&  N.  JBC.  R.  R.  Co.  v.  CrosweU,  5 
Hill,  383,  386.) " 

In  Taylor  v.  Eade  (8  Hun,  1),  a  New  York  corporation,  by 
the  vote  of  a  large  majority  of  its  stockholders,  sold  all  its' 
property,  except  cash  on  hand,  mills  and  franchises,  to  a  Ver- 
mont corporation  and  took  in  payment  shares  of  stock  in  the 
latter  company.  The  court  said :  "  The  whole  scheme  of  the 
transfer  and  its  execution  was  illegal.  There  is  no  power 
given  by  the  acts  under  which  the  Burlington  Cotton  Mills 
(the  New  York  corporation)  were  incorporated  to  transfer  all 
its  property  and  thus  terminate  its  existence,  and  take  in  pay- 
ment stock  in  a  company  carrj^ing  on  the  same  business  with  a 
diflEerent  name,  charter  and  stockholders,  and  being  a  foreign 
corporation.  The  corporation,  by  the  New  York  law,  could 
increase  or  diminish  its  stock,  or  extend  its  business  to  other 
objects,  but  that  falls  far  short,  I  think,  of  the  sweeping  power 
exercised  on  this  occasion.  The  sale  was  not  real.  It  was  a 
mere  form  to  turn  a  New  York  corporation  into  a  Vermont 
one,  and  thus  escape  the  scrutiny  into  the  affairs  of  the  com- 
pany permitted  by  the  New  York  law  to  the  stockholders." 

All  the  authorities  in  this  state  are  uniform  in  holding  that 
the  trustees  of  a  corporation  cannot  so  dispose  of  its  property 
as  to  virtually  eiid  its  existence  and  prevent_it  from  carrying 
on  the  business  for  which  it  was  incorporated.  {Blatchford 
V.  Ross,  54  Barb.  42 ;  Copdand  v.  Citizen^  Gas  Light  Co.^ 
61  id.  60 ;  Smith  v.  N,  Y,  Consolidated  Stage  Co.,  18  Abb. 
Pr.  419 ;  Metropolitan  El.  Ry.  Co.  v.  Manhattan  Ry.  Co.,  14 
Abb.  [N.  C]  303 ;  Ilartford,  etc.,  R.  R.  Co.  v.  Croswell^  5 
Hill,  383.) 

Other  courts  of  the  highest  standing  have  laid  down  the 
same  rule.  {Railway  Co.  v.  AUerton,  85  U.  S.  233 ;  Stevens 
Y. ^Rutland,  etc.,  R.  R.  Co.,  29  Vt.  545 ;  New  Orleams,  etc.y 
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E.  a.  Co.  V.  Harris^  27  Miss.  517 ;  see,  also,  Morawetz  on 
Corporations,  §  413 ;  Spelling  on  Corporations,  §  1012 ;  Cook 
on  Stock  and  Corporation  Law,  §  667 ;  Beach  on  Corporations, 
§§  358,  430.) 

The  fact  that  the  trustees  acted  in  good  faith  did  not 
empower  them  to  do  an  illegal  act ;  and  the  fact  that  there 
may  be  some  difficulty  in  the  final  adjustment  of  rights, 
because  some  of  the  stockholders  consented,  while  others  did 
not,  constitutes  no  defense  to  the  action.  We  see  no  greater 
difficulty,  however,  than  would  exist  if  the  action  were  brought 
by  a  trustee  who  had  not  consented  to  the  act  complained  of, 
and  no  reason  why  "  the  habihty  of  the  trustees  to  account" 
should  not  be  "  limited  to  those  stockholders  who  have  not 
assented  to  the  transfer." 

We  think  that  the  transfer  was  unauthorized  and  void  as  to 
the  non-assenting  stockholders,  and  as  to  the  state,  and  that 
the  people  can  maintain  the  action  in  their  name  of  sovereignty. 

The  judgment  should,  therefore,  be  reversed  and  anew  trial 
granted,  with  costs  to  abide  event. 

Landon,  J.  (dissenting).  The  learned  trial  judge,  after 
iinding  the  facts  in  detail,  found  as  a  conclusion  of  law  as  fol- 
lows :  "  There  is  no  evidence  in  this  action  of  a  public  griev- 
ance, and  the  people,  having  no  interest  in  the  subject-matter 
of  the  action,  or  in  any  of  the  acts  herein  complained  of,  can- 
not maintain  this  action." 

It  is  clear  from  the  complaint  and  from  the  detailed  findings 
of  fact,  that  the  grievance  sought  to  be  redressed  is  a  private 
and  not  a  public  one.  It  is  equally  clear  that  the  people  have 
no  interest  in  the  subject-matter  of  the  action,  or  in  any  of  the 
acts  complained  of,  except  in  the  sense  that  the  people,  as  a 
body  poUtic,  always  have  an  interest  in  promoting  obedience 
to  the  laws  and  the  performance  of  legal  duties  and  obligations. 
But  this  public  interest  is  the  political  and  moral  one  attaching 
to  sovereignty,  and  is  widely  differenced  from  a  private  and 
special  interest  in  particular  things.  The  conclusion  of  the 
learned  trial  judge,  that  the  people  as  a  body  politic  cannot 
SicKELs — Vol.  LXXXIX.        38 
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maintain  this  action,  would  seem  to  follow  as  the  necefisarjr 
result  of  the  absence  both  of  a  public  grievance  and  of  a 
private  and  special  interest.  A  suitor,  who  has  no  substantial 
interest  in  the  litigation  he  institutes,  cannot  be  injured  by  the 
dismissal  of  his  suit. 

But  tlie  learned  counsel  for  the  appellants  contend  that  the 
people  can  maintain  this  action,  because,  and  only  because,  the 
language  of  the  statute  permits  it.  (Code  of  Civil  Pro. 
§§  1781,  1782,  1808,  1976.)  The  historical  review  of  the  law 
upon  the  subject  is  presented  in  the  learned  opinions  of  Judges 
Peckham  and  Vann  in  the  case  at  bar,  and  in  the  opinion  of 
Judge  Earl  in  People  v.  Lowe  (117  N.  Y.  175,  190).  This 
review  shows  that,  but  for  the  statute,  the  action  in  cases  not 
affecting  the  public  interests  could  not  be  maintained  by  the 
people  without  a  relator.  The  question,  therefore,  is  whether 
the  statutes  have  removed  this  objection. 

This  review,  I  think,  also  clearly  shows  that  the  reasons 
moving  to  the  enactment  of  the  statutes  enlarging  the  chancery 
power  of  supervision  of  corporations,  and  the  intention  of  the 
statutes  themselves,  were  the  protection  and  promotion  of  inter- 
ests public  in  their  character.  Chancellor  Kent,  in  Atty,- 
Genl,  V.  iftica  Lis.  Co.  (2  Johns.  Ch.  371),  the  case  wliich  led 
to  the  provisions  of  the  Revised  Statutes  upon  the  subject,, 
admitted  that  stockholders,  aggrieved  by  the  fraudulent  breach 
of  trust  by  the  trustees,  could  resort  to  equity  in  default  of  an 
adequate  remedy  at  law.  They  did  not  need  the  statutes  for 
their  protection. 

Fully  concurring  in  the  views  expressed  by  Earl,  J.,  in 
People  V.  Lovoe^  I  venture  to  add  a  few  suggestions  which 
seem  to  me  to  support  the  conclusion  that  in  this  case,  under  a 
reasonable  construction  of  the  statutes,  the  complaint  was  prop- 
erly dismissed. 

This  corporation  was  created  to  conduct  private  business, 
and  it  conducted  no  other.  Some  of  the  stockholders  seem  to 
have  conceived  that  by  reason  of  the  management  of  the 
trustees,  not  strictly  authorized  by  the  letter  of  the  law,  a 
technical  cause  of  action  accrued  against  them  in  favor  of  such 
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stockholderB.  The  findings  of  fact  by  the  learned  trial  judge 
are  to  the  effect  that  the  action  of  the  trustees  was  beneficial 
to  all  the  stockholders.  It  is  not  denied  that  the  laws  afford 
ample  remedies  to  these  stockholders,  or  any  of  them,  for  what- 
ever relief  they  can  prove  themselves  entitled  to.  Under  such 
drcumstances,  why  should  the  government,  without  a  responsible 
relator,  champion  one  side  of  this  strictly  private  controversy, 
and  oppress  the  other  by  the  weight  of  its  influence  and  power  ? 
Is  it  reasonable  to  suppose  that  the  legislature,  by  the  statutes 
m  question,  intended  to  authorize  such  governmental  interven 
tion  ?  Does  not  a  sound  public  policy  require  that  whatever 
exclusively  pertains  to  individual  interest  should  be  left  to  the 
individual  ?  That  the  state  should  provide  and  care  for  the 
general  interests,  and  for  those  which  are  beyond  the  reach  of 
the  individual  ?  Is  it  not  true  that  to  the  extent  that  such 
individual  can,  with  safety  to  all  the  rest,  be  permitted  free- 
dom to  manage  his  own  affairs,  governmental  intervention  is 
both  unnecessary  and  inexpedient?  Is  not  governmental 
paternalism  to  be  cautiously  guarded,  lest  it  subvert  the  just 
rights  and  liberties  of  the  individual  ? 

Is  there  any  good  reason  why  the  individual  should  call  upon 
the  sovereign  for  help,  when  the  sovereign  has  afforded  him 
ample  methods  and  liberty  to  help  himself  ? 

I  concede  that  it  is  within  the  legislative  power,  in  the 
absence  of  constitutional  restriction,  to  provide  for  govern- 
mental intervention  in  private  affairs ;  and  also  that  cases  exist 
in  which  private  affairs  are  so  connected  with  the  public  inter- 
ests that  the  government  may  wisely  interfere  and  regulate 
them.  It  may  also  be  conceded  that  the  tendency  of  the 
cruder  efforts  at  legislation  is  to  enlarge  the  field  of  govern- 
mental intervention  so  as  to  embrace  many  subjects  which  it 
were  better  to  leave  to  individual  control. 

Bearing  these  suggestions  in  mind,  it  is  submitted  that,  in 
the  construction  of  the  statutes  in  question,  it  is  reasonable  to 
presume,  in  the  absence  of  controlling  language  to  the  contrary, 
that  the  legislature  did  not  intend  to  extend  the  direct  and 
voluntary  intervention  of  the  government  to  the  champion- 
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ship  of  the  cauBe  of  one  party  against  the  other  in  a  strictly 
private  controversy  over  their  respective  interests  as  affected 
by  the  management  of  a  private  corporate  enterprise. 

The  statutes  are  as  follows  (Code  of  Civ.  Pro.  §  1781) : 
"  An  action  may  be  maintained  against  one  or  more  trustees, 
directors,  managers,  or  other  officers  of  a  corporation,  to  pro- 
cure a  judgment  for  the  following  purposes,  or  so  much 
thereof  as  the  case  requires :  '  1.  Compelling  the  defendants 
to  account  for  their  official  misconduct  in  the  management  and 
disposition  of  the  funds  and  property  committed  to  their 
charge.  2.  Compelling  them  to  pay  to  the  corporation  which 
they  represent,  or  to  its  creditors,  any  money,  and  the  value 
of  any  property  which  they  have  acquired  to  themselves,  or 
transferred  to  others,  or  lost  or  wasted  by  a  violation  of  their 
duties.     *     *     * 

"  '  4.  Removing  a  defendant  from  his  office  upon  proof  or 
conviction  of  misconduct  and  directing  a  new  election  to  be 
held  by  the  body  or  board  duly  authorized  to  hold  the  same, 
in  order  to  supply  the  vacancy  created  by  the  removal ;  or 
where  there  is  no  such  body  or  board,  or  where  all  the  mem- 
bers thereof  are  removed,  directing  the  removal  to  be  reported 
to  the  governor,  who  may,  with  the  advice  and  consent  of  the 
senate,  fill  the  vacancies.' " 

§  1782.  "  An  action  may  be  brought,  as  prescribed  in  the 
last  section,  by  the  attorney-general  in  behalf  of  the  people 
of  the  state ;  or  except  where  the  action  is  brought  for  the 
purposes  specified  in  subdivisions  third  or  fourth  of  that  sec- 

I  tion,  by  a  creditor  of  the  corporation,  or  by  a  trustee,  director, 

manager,  or  other  officer  of  the  corporation,  having  a  general 
superintendence  of  its  concerns." 

§  1808.  "  Where  the  attorney-general  has  good  reason  to 

!  believe  that  an  action  can  be  maintained  in  behalf  of  the 

people  of  the  state,  as  prescribed  in  article  second,  third  or 
fourth  of  this  title,  except  section  1797  of  this  act,  he  must 
bring  an  action  accordingly,  or  apply  to  a  competent  court  for 
leave  to  bring  an  action  as  the  case  requires,  if  in  his  opinion 
the  public  interests  require  that  an  action  should  be  brought 
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In  a  case  where  the  action  can  be  brought  only  by  the  attor- 
ney-general in  behalf  of  the  people,  if  a  creditor,  stockholder, 
director  or  trustee  of  the  corporation  applies  to  the  attorney- 
general  for  that  purpose  and  furnishes  the  security  required 
by  law,  the  attorney-general  must  bring  the  action  or  apply 
for  leave  to  bring  it,  if  he  has  good  reason  to  beUeve  that  it 
can  be  maintained.  Where  such  an  application  is  made,  sec- 
tion 1986  of  this  act  applies  thereto,  and  to  the  action  brought 
in  pursuance  thereof." 

§  1986.  "  Where  an  action  is  brought  by  the  attorney-gen- 
eral, as  prescribed  in  this  title  on  the  relation  or  information 
of  a  person  having  an  interest  in  the  question,  the  complaint 
must  allege,  and  the  title  of  the  action  must  show,  that  the 
action  is  brought  upon  the  relation  of  that  person.  In  such  a 
case,  the  attorney-general  must,  as  a  condition  of  bringing  the 
action,  require  the  relator  to  give  satisfactory  security  to 
indenmify  the  people  against  the  costs  and  expenses  thereof. 
Where  security  is  so  given,  the  attorney-general  is  entitled  to 
compensation  for  his  services,  to  be  paid  by  the  relator  in  like 
manner  as  the  attorney  and  counsel  for  a  private  person." 

I  think  the  sections  in  question  authorized  the  attorney-gen- 
eral to  bring  this  action ;  that  is  to  say,  the  people  as  a  body 
poHtic  or  corporate,  having  a  capacity  to  sue,  authority  was 
thereby  conferred  upon  the  attorney-general  to  make  them  a 
party  plaintiff  in  this  action,  if,  as  was  no  doubt  the  case,  in 
his  opinion  the  public  interests  required  the  action  to  be 
brought. 

But  this  amounts  to  nothing  more  than  that  the  people  may 
rightfully  claim  their  day  in  court  upon  the  alleged  cause  of 
action  they  present. 

It  is  for  the  court  to  decide  whether  they  present  and  estab- 
lish a  good  cause  of  action.  Section  1808  clearly  impUes  that 
the  attorney-general  may  not  thus  bring  the  action  unless  in 
his  opinion  the  pubUc  interests  do  require  it.  If  the  legisla- 
ture did  not  intend  that  the  action  should  be  brought  unless 
in  the  opinion  of  the  attorney-general  the  public  interests 
should  require  it,  it  is  dear  that  they  did  not  intend  that  it 
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should  be  suBtained  except  in  furtherance  of  the  same 
interests. 

Evidence  tending  to  show  such  interests  thus  becomes  essen- 
tial to  a  recovery.  It  will  not  be  contended  that  the  opinion 
of  the  attorney-general  is  of  any  further  force  than  to  show 
that  he  did  not  exceed  his  authority  in  using  the  name  of  the 
people  as  a  party  plaintiff. 

If,  in  fact,  the  people  have  no  public  interests  to  promote 
by  bringing  the  action,  the  mistaken  opinion  of  the  attorney- 
general  to  the  contrary  will  not  reverse  the  situation  and  cure 
the  material  defect.  He  can,  in  fact,  have  no  opinion  as  to 
the  public  interests  involved  if  there  are  none.  It  hence 
results  that  the  sections  in  question  may  be  construed  to 
authorize  a  recovery  in  an  action  of  this  nature  brought  in  the 
name  of  the  people  without  a  relator,  where  it  appears  or  is 
establi^ed  upon  the  trial  that  the  public  interests  are  thereby 
to  be  protected,  or  ui  some  substantial  way  promoted,  apart 
from  the  mere  private  relief  to  be  awarded  to  individuals,  and 
failing  in  this,  that  the  action  fails. 

In  People  v.  Lowe^  Eabl,  J.,  said  that  municipal,  religious 
and  eleemosynary  corporations  "  which  are  public  and  discharge 
functions  which  might  otherwise  devolve  upon  the  govern- 
ment" may  become  subject  to  chancery  visitation.  If,  for 
instance,  the  trustees  of  an  incorporated  charitable  institution, 
endowed  by  benevolent  persons  long  since  dead,  should  squan- 
der its  funds,  or  divert  them  to  purposes  foreign  to  the  charity, 
it  might  well  be  that  if  the  state  should  not  interoose  no  redress 
could  be  had. 

The  learned  judge  also  suggested  that  qucisi  public  corpora^ 
tions,  like  railroad,  banking  and  insurance  companies,  might 
be  subject,  when  the  exigency  should  require  it,  to  the  like 
visitation.  A  life  insurance  company,  holding  millions  for  the 
benefit  of  poUcyholders,  may  be  plundered  by  its  trustees,  or 
the  rights  of  the  policyholders  jeopardized  by  unauthorized 
investments.  The  policyholders  may  have  such  an  interest  as 
would  justify  their  intervention,  but  their  interests  in  the 
aggregate  rise  to  a  quasi  public  character. 
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A  corporation  is  vested  with  the  franchise  of  supplying  a 
city  with  pure  and  wholesome  water,  and  has  the  means  and 
facilities  for  the  purpose,  but  its  trustees  misapply  its  funds 
and  thus  disable  it  from  rendering  the  proper  service.     So, 
too,  a  strictly  private  corporation  may,  by  the  application  of 
its  funds  to  purposes  not  contemplated  by  its  charter,  create  a 
pubhc  nuisance  or  establish  a  monopoly  injurious  to  the  public 
interests,  or,  as  in  the  case  cited  from  2  Johns.  Ch.,  which  was 
present  to  the  minds  of  the  revisers,  an  insurance  company 
may  carry  on  the  business  of  banking  witliout  the  statutory 
regulations  which  safeguard  the  public  interests  in  cases  of 
banking  corporations.     In  all  such  cases  the  direct  interposi- 
tion of  the  attorney-general  may  be  necessary  and  proper.     It 
is  reasonable  to  suppose  tliat  the  statutes  were  intended  to 
enable  that  oflScer  to  seek  the  aid  of  the  court  in  redressing 
the  public  grievances  suggested,  and  others  of  similar  charac- 
ter.   It  will  still  remain  for  the  court  to  decide  as  to  the 
suflSciency   of   the   alleged    cause   of    action.     The    contrast 
between  the  grievances  suggested  and  the  private  ones  in  the 
ease  before  us  is  obvious.     The  statutes  can  be  given  their 
proper  remedial  effect  without  resorting  to   a   construction 
authorizing  the  attorney-general  to  intrude  upon  strictly  pri- 
vate rights. 

The  statutes  are  framed  to  provide  respectively  the  public 
remedy  as  it  may  be  needed,  and  the  private  remedy  upon  the 
relation  of  the  private  suitor  in  cases  where  it  may  be  properly 
extended.  It  is  easy  to  avoid  confounding  the  one  \vith  the 
other ;  and  if  it  is  true  that  the  letter  of  the  statute  authorizes 
the  attorney-general  of  his  own  motion  to  engross  both  reme- 
dies, such  is  not  the  intent  of  the  statutes,  and,  therefore,  not 
within  their  authorization. 

The  rule  is  well  settled  that  statutes  should  receive  a  sensible 
construction,  such  as  will  effectuate  the  legislative  intention, 
and  avoid  an  unjust  or  absurd  conclusion.  This  rule  is  strik- 
ingly illustrated  and  applied  in  the  recent  case  of  th*fe  Holy 
Trinity  Church  v.  United  States  (143  U.  S.  457).  An  act  of 
congress  made  it  unlawful  for  any  person  or  corporation  to 


304  People  v.  Ballard  et  al.  [Oct., 

Dissenting  opinion,  per  Landon,  J. 

assist  or  encourage  tlie  migration  of  any  alien  or  foreigner  into 
the  United  States  under  any  contract  or  agreement,  made  pre- 
vious to  sucli  migration,  that  such  alien  or  foreigner  should 
perform  "  labor  or  service  of  any  kind  "  in  the  United  States. 
The  Holy  Trinity  Church,  a  religious  corporation,  did  first 
make  a  contract  with  an  alien  residing  in  England  to  migrate 
to  New  York  and  there  enter  its  service  as  rector  and  pastor, 
and  m  pursuance  of  the  contract  the  migration  was  accom- 
plished and  the  service  entered  upon.  The  court  conceded 
that  the  case  was  within  the  prohibition  of  the  letter  of  the 
statute,  but  held  that  it  was  not  within  the  intention,  and, 
therefore,  not  within  the  statute  itself.  In  our  own  courts,  in 
cases  of  doubt,  this  rule  of  construction  has  often  been  resorted 
to,  and  not  infrequently  freedom  of  inclusion  or  exclusion  of 
particular  cases  has  been  allowed  in  order  that  the  intention 
may  not  wholly  fail,  or  may  not  be  perverted  to  unjust  or 
absurd  results.  I  cite  a  few  of  the  many  cases.  {Tract/  v» 
Tray  cfe  J3o8to7i  li.  E.  Co.,  38  N.  Y.  433 ;  Holmes  v.  Carlej/y 
31  id.  289 ;  Lake  SJiore,  etc.,  E.  Co.  v.  Eoach,  80  id.  339  ; 
Burch  V.  Newbury^  10  id.  374;  People  v.  N.  Y.  Conirs. 
Taxes,  95  id.  554 ;  People  v.  Lacombe,  99  id.  43 ;  People  v. 
Utica  Ins.  Co.  15  Johns.  358.)  I  think  it  ought  to  be  applied 
in  this  case. 

The  fact  that  the  removal  of  the  trustees  forms,  at  least 
nominally,  part  of  the  rehef  sought,  does  not  of  itself  warrant 
a  recovery.  It  should  appear  that  the  public  interests  require 
their  removal. 

Argument  for  making  the  people  sole  party  plaintiff,  deduced 
from  the  fact  that  the  corporation  is  the  creation  of  tlie  gov- 
ernment, would  be  applicable  to  an  intervention  upon  public 
grounds.  Power  given  for  pubUc  purposes  is  abused  when 
perverted  by  loaning  it  to  individuals  for  strictly  private 
purposes. 

The  language  of  the  Code  does  not  require  us  to  presume 
that  the  legislature  intended  either  the  favoritism  to  one  indi- 
vidual or  tiie  prejudice  to  the  other,  which  such  a  loan  of 
power  implies,  and,  without  explicit  language  to  that  effect, 
we  may  safely  refrain  from  imputing  sucli  intention. 
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For  these  reasons,  and  especially  for  those  stated  in  People 
V.  Lowe^  I  advise  an  affirmance  of  the  judgment. 

All  concur  with  Vann,  J.,  except  Bbown  and  Landon,  JJ., 
dissenting. 

Judgment  reversed. 


Meredpth  Howland,  as  Trustee,  etc.,  Respondent,  v.  Louisa 
HowLAND  Clendenin  ct  al.,  Appellants,  and  Louisa  M, 
Howland  et  al..  Respondents. 

The  will  of  H.,  by  its  tenns,  gave  his  residuary  estate  to  his  children,  their 
heirs  and  assigns,  to  be  divided  equally  between  them,  subject,  in  regard 
to  the  portions  of  his  daughters,  to  certain  trusts  thereinafter  declared. 
Following  this  were  provisions  giving  the  portions  of  his  estate  designed 
for  his  daughters  to  his  executors,  as  trustees,  in  trust,  to  invest  the  same 
as  directed,  and  to  pay  over  the  interest  and  income  to  said  daughters 
respectively  during  life.  Upon  the  decease  of  a  daughter  the  executors 
were  directed  to  pay  over  and  distribute  the  principal  of  her  share  to  her 
issue.  In  an  action  for  a  construction  of  the  will  to  determine  as  to  the 
disposition  of  the  portion  of  a  daughter  dying  without  issue,  held,  that 
while  the  language  of  the  earlier  provision  of  the  residuary  clause  stand- 
ing alone,  would  have  given  an  absolute  estate  to  the  daughters,  the 
whole  read  together  gave  simply  a  life  estate  to  each  daughter,  and  the 
portion  of  one  dying  without  issue  was  not  disposed  of,  but  would  go 
to  the  heirs  at  law  and  next  of  kin  of  the  testator. 

KeOdt  V.  KeUett  (L.  R.  [3  H.  L.]  160);  Norman  v.  Kingston  (29  Beavr  96; 
affd.  8  De  Jex,  P.  &  Q.  129);  McGvUoehr.  McGuOoeh  (8  GifT.  606), 
distinguished. 

(Argued  June  1,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  14,  1890,  which  modified  and,  as  modified, 
affirmed  a  judgment  entered  on  the  decision  of  the  court  at 
Special  Term. 

This  action  was  brought  to  obtain  a  construction  of  the 
twenty-first  clause  of  the  will  of  Gardiner  S.  Ilowland, 
deceased,  which  clause  and  the  facts,  so  far  as  material,  are 
set  forth  in  the  opinion. 

Bo/aid  O,  RoUvKiB  for  appellants. 
SioKELS— Vol.  LXXXIX.        39 
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Robert  TF.  De  Fcyrest  and  Eug&ne  D.  Hcuwkma  for 
respondents. 

Follett,  Ch.  J.  Gardiner  G.  Rowland  died  November  9, 
1851,  leaving  a  widow,  iive  sons,  four  daughters  and  four 
grandchildren,  the  children  of  his  deceased  daughter  Abbey 
Woolsey  Wolcott.  lie  left  a  last  will  and  testament  which 
contains  this  clause : 

"Twenty-first.  All  and  singular  the  rest,  residue  and 
remainder  of  my  estate  and  property,  both  real  and  personal, 
whatsoever  and  wheresoever,  I  do  hereby  devise  and  bequeath 
unto  my  eight  beloved  children,  that  is  to  say :  William  Edgar 
Ilowland,  Annabella  Edgar  Howland,  Abbey  Wookey  How- 
land,  Robert  Shaw  Ilowland,  Maria  Louise  Howland,  Rebecca 
Brien  Howland,  Meredith  Howland  and  Gardiner  Green 
Howland,  Junior,  and  such  other  child  or  children  as  may 
hereafter  be  bom  to  me,  or  wherewith  my  wife  may  be 
enciente  at  the  time  of  my  death,  and  to  their  respective  heirs, 
executors,  administrators  and  assigns  forever,  to  be  divided 
equally  between  them,  or  share  and  share  alike,  including  the 
issue  of  such  as  may  die  before  me,  such  issue  taking  the  same 
share  as  their,  his  or  her  parent,  or  other  ancestor  would  have 
taken  if  living,  subject,  however,  in  regard  to  the  portions  of 
my  sons  to  the  limitation  herein  next  stated,  and  also  subject 
in  regard  to  the  portions  of  my  daughters  to  the  trusts  herein- 
after declared  in  regard  thereto,  that  is  to  say,  with  regard  to 
the  portions  of  my  sons  my  will  and  direction  are  that  my 
said  sons  be  put  into  the  possession  and  enjoyment  of  the  one 
equal  half  p^rt  of  their  respective  portions  as  soon  as  they 
shall  severally  attain  the  age  of  twenty-one  years,  and  the 
other  half  as  they  severally  reach  the  age  of  twenty-five  yeare, 
which  latter  half  my  executors  are  hereby  directed  to  retain 
in  their  possession  and  control  until  such  latter  age,  but  in  the 
meantime,  to  pay  to  my  said  sons,  respectively,  the  interest, 
dividends  or  other  periodical  income  thereof.  And  with 
regard  to  the  portions  of  my  daughters,  my  will  and  direction 
are  that  my  said  executors,  and  the  survivors  and  survivor  of 
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them  be,  and  I  hereby  constitute  them  and  him  the  tmstees  and 
trugtee  of  the  portions  of  my  said  daughters,  respectively,  during 
their  respective  natural  lives ;  and  I  hereby  give  and  bequeath 
the  eame  to  my  said  executors  and  the  survivors  and  survivor 
of  them  accordingly,  in  trust  for  my  said  daughters,  respect- 
ively, and  to  invest  the  same  in  their  or  his  names  or  name  as 
such  trustees  or  trustee  in  the  manner  hereinafter  directed, 
and  to  pay  over  the  interest,  dividends  or  other  periodical 
income  thereof  to  my  said  daughters,  respectively,  from  time 
to  time,  to  and  for  their  own  separate  use  and  benefit,  and 
npon  their  separate  receipt,  whether  married  or  sole,  during 
the  residue  of  their  natural  lives,  and  upon  their  death,  as  each 
shall  happen  to  die,  to  pay  over  and  distribute  the  principal 
of  the  share  or  portion  of  the  one  so  dying,  to  her  issue  living 
at  the  time  of  her  decease,  including  the  issue  of  such  as  may 
then  be  deceased  equally,  or  share  and  share  alike,  the  issue  of 
any  deceased  child  then  living  taking  the  same  share  as  their, 
his  or  her  parent  or  other  ancestor  would  have  taken  if  then 
living."  The  record  does  not  disclose  whether  the  residue 
was  realty  or  personalty,  or  both. 

This  will  was  duly  probated  and  the  estate  settled,  and  the 
residue  divided  pursuant  to  this  clause,  into  ten  equal  shares, 
one  of  which  was  set  apart  for  Louisa  H.  Clendenin  and 
another  for  Joanna  H.  Grinnell,  both  daughters  of  the  testator, 
neither  of  whom  have  borne  children  and  both  of  whom  have 
passed  the  child-bearing  age.  A  dispute  arose  between  said 
two  daughters  on  the  one  side  and  their  surviving  brothers 
and  sisters,  and  the  descendants  of  the  brothers  and  sisters  who 
have  died  on  the  other  side,  as  to  the  disposition  which  is  to 
be  made  of  the  shares  so  set  apart  for  said  two  daughters  after 
their  deaths  without  leaving  children.  Louisa  IL  Clendenin 
and  Joanna  H.  Grinnell  assert  that  in  the  event  that  they  die 
without  leaving  children,  that  the  portions  set  apart  for  tliem 
will  form  part  of  their  respective  estates,  and  that  their  per- 
sonal representatives  will  be  entitled  to  receive  the  same  from 
the  then  trustees  of  said  trust,  and  that  they,  the  sisters,  are 
entitled  to  dispose  of  their  portions  by  -will,  and  that  in  case 
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they  die  intestate  their  administrators  will  be  entitled  to  receive 
said  capital  from  said  trustees  and  dispose  of  it  in  accordance 
with  the  statutes  of  this  state  for  the  disposition  of  estates  of 
persons  dying  intestate.  On  the  contrary,  the  respondents 
claim  that  in  said  event  the  capital  must  be  distributed  among 
the  surviving  children  of  the  testator  and  the  representatives 
of  such  as  may  then  be  deceased,  as  if  the  same  were  property 
as  to  which  the  testator  had  died  intestate,  or  that  the  capital 
must  be  di\aded  among  the  issue  of  the  testator  who  may  then 
be  surviving,  j?er  stirpes. 

The  learned  counsel  for  the  appellant  states  in  his  brief  that 
the  will  under  consideration  was  executed  December  29, 1839, 
some  years  before  the  passage  of  those  statutes  known  as  the 
Married  Woman's  acts,  but  an  examination  of  the  Appeal 
Book  fails  to  disclose  the  date  of  the  execution  of  this  will  or 
of  any  relevant  fact  outside  of  it  which  throws  any  light  upon 
the  intent  of  the  testator,  whose  purposes  must  be  ascertained 
by  the  court  from  the  language  of  the  clause  above  quoted. 
While  engaged  in  interpreting  this  clause  it  must  constantly  be 
borne  in  mind  that  it  is  a  residuary  clause  by  which  the  tes- 
tator probably  intended  to  dispose  of  all  of  his  estate  not 
devised  and  bequeathed  by  the  earlier  provisions  of  the  will, 
and  that  in  construing  wills,  and  especially  residuary  clauses, 
the  courts  lean  towards  an  interpretation  which  will  prevent 
partial  intestacy.  The  testator  provided  for  all  of  his  sons  in 
one  manner,  and  for  all  of  his  daughters  in  another.  All  of 
the  children  took  their  shares  in  severalty,  the  sons'  title  vest- 
ing upon  the  death  of  the  testator,  but  their  possession  and 
control  was  postponed  until  they  reached  the  prescribed  ages. 

The  learned  counsel  for  the  appellants  states  in  his  brief : 
"  No  one  denies,  or  ever  has  denied,  that  the  legal  title  is 
vested  in  the  trustees.  Mrs.  Clendenin  and  Mrs.  Grinnell, 
instead  of  owning  equitable  life  estates,  are,  by  the  operation 
of  our  statutes,  owners  of  a  right  to  enforce  the  execution  of 
the  trust."  To  this  we  agree.  He  says  that  it  does  not  fol- 
low from  this  that  the  daughters  have  no  interest  in  the 
ultimate  disposition  of  their  shares  ;  that  is  true,  nor  does  it 
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follow  from  this  that  they  have  a  legal  interest  in  the  ultimate 
disposition  of  their  shares  in  ease  they  should  die  without 
issue,  and  we  are  unable  to  tind  in  this  statement  of  the  legal 
eflFeet  of  the  clause  any  authority  for  an  inference  that  the 
testator  intended  that  his  daughters'  life  interest  should  be 
enlarged  to  an  absolute  estate  upon  their  death  without  issue. 
Counsel  urges  in  the  face  of  this  concession  that  the  earlier 
language  of  the  clause  by  which  in  form,  the  shares  are  given 
absolutely  to  the  children,  is.  controlling  upon  the  subsequent 
language,  and  that  the  gifts  to  the  daughters  were  absolute, 
subject,  however,  to  the  control  of  the  trustees  during  their 
lives,  and  to  the  limitation  over  to  their  issue,  if  any  survived 
them.     The  effect  of  such  a  construction  would  render  the 
shares  of  those  daughters  dying  without  issue  subject  to  the 
claims  of  their  creditors,  and  to  their  power  to  sell  their  por- 
tions to  take  effect  after  death,  or  to  dispose  of  them  by  will, 
and  if  not  "disposed  of  by  will  or  contract,  they  would,  after 
the  payment  of  debts  be  distributed  among  their  next  of  kin. 
Some  part  of  the  testator's  intention  is  clear  and  beyond  dis- 
pute.   He  intended  not  to  vest  the  title  to  the  shares  of  the 
daughters  in  them,  but  in  their  trustees,  which  he  did  by  lan- 
guage clearly  sufficient  to  limit  the  effect  of  the  earlier  posi- 
tive language,  which  standing  alone  would  have  passed  the 
title  to  the  daughters.     He  also  intended  that  his  daughters 
should  have  no  part  of  the  principal  of  their  shares,  but  the 
income  only,  and  upon  the  death  of  either,  leaving  issue,  her 
share  to  go  to  such  issue.     What  were  his  intentions  as  to  the 
dispositions  of  the  daughters'  portions  in  case  they  should  die 
without  issue  ?     The  provisions  for  the  daughters  made  in  the 
first  lines  are   *'  subject^   in  regard  to  the  portions  of  my 
daughters  to  the  trusts  hereinafter  declared  in  regard  thereto^ 
After  prescribing  the  limitations  upon  the  sons'  share  the 
testator  continues :  "  And  with  regard  to  the  portions  of  my 
daughters  my  will  and  direction  are  that  my  said  executors 
and  the  survivors  and  survivor  of  them  be,  and  I  hereby  con- 
stitute them  and  him  the  trustees  and  trustee  of  the  portions 
of  my  said  daughters  respectively  during  their   respective 
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natural  lives ;  and  I  hereby  give  and  bequeath  the  same  to  my 
said  executors  and  the  survivors  and  survivor  of  them  accord- 
ingly in  trust  for  my  said  daughters  respectively,"  et  cetera. 
The  earlier  and  later  provisions  of  the  clause  read  and  con- 
strued together  evince  the  intention  on  the  part  of  the  tes- 
tator not  to  give  these  portions  to  the  daughters  absolutely, 
subject  to  the  liability  of  being  cut  down  to  a  life  estate 
if  they  should  die  leaving  children,  but  an  intention  to  give 
to  them  the  use  of  the  portions  for  life  and  the  remainder 
over  to  their  children  should  they  leave  any.  The  words 
employed  are  such  as  are  usually  used,  and  have  been  held 
sufficient  to  effect  such  a  result.  (Brewster  v.  /Striker,  2  N. 
Y.  19  ;  Wood  v.  Keyes^  8  Paige,  365  ;  Vredamd  v.  Van  Rypery 
2  C.  E.  Green,  138.) 

If  upon  the  execution  of  the  will  the  testator  had  been  asked 
if  it  was  his  intention  to  empower  his  daughters  to  charge  their 
shares  with  debts,  in  case  they  should  die  without  issue,  and  to 
dispose  of  the  shares  by  will  or  contract,  to  take  effect  after 
their  death,  we  think,  judging  from  the  language  of  the  clause, 
he  would  have  answered  in  the  negative.  Had  he  been  asked 
what  would  become  of  the  shares  in  tlie  contingency  mentioned 
he  probably  would  have  said  that  the  possibility  had  not 
occurred  to  him,  and  would  have  provided  for  the  event. 

Undoubtedly  a  testator,  without  violating  any  rule  of  law, 
could  give  an  estate  to  trustees  with  directions  to  collect  the 
income  and  pay  it  over  to  a  beneiiciary,  and  upon  the  death 
of  the  latter,  the  trust  estate  to  sink  into,  and  become  a  part 
of  the  estate  of  the  beneficiary,  but  so  far  as  we  know,  no  will, 
which  in  express  terms  has  so  disposed  of  property,  has  been 
brought  to  the  attention  of  the  courts,  and  the  fact  that  such 
a  provision  is  very  unusual  does  not  aid  us  in  coming  to  the 
conclusion  that  such  a  disposition  was  intended  by  the  testa- 
tor. It  seems  to  us  that  the  case  is  not  different  from  what 
it  would  have  been  had  the  testator  given  the  residue  of  his 
property  to  his  executors  with  directions  to  convert  it  into 
money,  divide  it  into  ten  shares,  pay  over  the  shares  to  the 
sons,  and  set  up  a  trust  for  each  of  the  daughters  upon  the 
terms  of  the  present  trust. 
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When  persons  claim  rights  under  wills  as  against  heirs  and 
next  of  kin,  the  burden  is  upon  them  to  establish  the  validity 
of  their  claims.  This  burden,  it  seems  to  us,  the  appellants 
have  not  successfully  sustained,  and  that  if  they  die  without 
issue  their  portions  must  be  distributed  among  the  heirs  at  law 
and  next  of  kin  of  the  testator. 

The  learned  counsel  for  the  appellants  cites  in  support  of 
his  contention  several  English  eases.  (  W7hittell  v.  Diulin,  2 
J.  &  W.  279 ;  Jackson  v.  NobU^  2  Keen.  690 ;  Hulnie  v. 
Hvlme^  9  Sim.  644;  Mayer  v.  Townsend^  3  Beav.  443; 
CamjpbeU  v.  Brownri^g^  1  Phill.  301 ;  Eaton  v.  Barker,  2 
Coll.  124 ;  Winckworth  v.  Winckworth,  8  Beav.  576 ;  Las- 
mice  V.  Tierney,  1  Mac.  &  G.  551 ;  BeU  v.  Jackson,  1  Sim. 
[N.  S.]  547 ;  Norman  v.  Kynaston,  29  Beav.  96 ;  affd.  3 
De  Gex,  F.  &  J.  129  ;  McCulloch  v.  McCvlloch,  3  Giff.  606 ; 
Merseron's  Trusts,  L.  K.  [4  Ch.  Div.]  182.) 

These  cases  are  referred  to  chronologically.  In  Lassence  v. 
Tiemey  {supra\  decided  in  1851  by  the  Court  of  Cliancery, 
tlie  rule  deducible  from  the  earlier  cases  was  stated  by  Lord 
CoTTENHAM  as  f  ollows :  "  If  a  testator  leave  a  legacy  absolutely 
as  regards  his  estate,  but  restricts  the  mode  of  the  legatee's 
enjoyment  of  it  to  secure  certain  objects  for  the  benefit  of  the 
legatee,  upon  failure  of  such  objects  the  absolute  gift  prevails ; 
but  if  there  be  no  absolute  gift  as  between  the  legatee  and  the 
estate,  but  particular  modes  of  enjoyment  are  prescribed,  and 
those  modes  of  enjoyment  fail,  the  legacy  forms  part  of  the 
testator's  estate,  as  not  having  in  such  event  been  given  away 
from  it.  In  the  latter  case  the  gift  is  only  for  a  particular 
purpose;  in  the  fonner  the  purpose  is  the  benefit  of  the 
legatee  as  to  the  whole  amount  of  the  legacy,  and  the  directions 
and  restrictions  are  to  be  considered  as  applicable  to  a  sum  no 
longer  part  of  the  testator's  estate,  but  already  the  property  of 
the  legatee.  In  every  case,  therefore,  the  question  must  be 
one  of  construction ;  and,  except  for  the  purposes  of  such 
construction,  very  little  assistance  can  be  derived  from  former 
decisions.  It  is,  however,  obvious  that  the  intention  that  the 
gift  should  be  absolute  as  between  the  legatee  and  the  estate 
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is,  as  in  all  ca^es  of  constmction,  to  be  collected  from  the 
whole  of  the  will  and  not  from  there  being  words  which, 
standing  alone,  would  constitute  an  absolute  gift." 

This  case  was  confirmed  by  the  House  of  Lords  in  Kellett 
V.  KeUeU  (L.  B.  [3  H.  L.]  160). 

No  light  is  thrown  upon  this  subject  by  the  subsequent 
cases.  In  Bell  v.  Jackson  the  testator  provided :  "  I  give  to 
my  granddaughter  *  *  *  the  sum  of  4,000  pounds,  to 
be  paid  to  her  on  attaining  the  age  of  21  years."  Previous  to 
that  time  it  was  to  be  kept  at  interest  by  the  executors  and 
the  interest  paid  to  her.  By  a  codicil  he  directed  that  the 
executors  pay  her  the  interest  on  2,000  pounds  until  she 
reached  the  age  of  23,  and  to  accumulate  the  interest  on  2,000 
pounds  until  she  reached  that  age,  and  then  settle  the  whole 
sum,  4,000  pounds,  upon  her  for  Uf e,  and  after  death  to  her 
children. 

The  granddaughter  attained  the  age  of  23,  but  the  legacy 
was  not  settled.  She  subsequently  married  and  died  childless. 
It  was  held  by  the  vice-chancellor  that  the  original  gift  was  an 
absolute  one,  subject  to  the  interests  of  children,  if  she  had 
any.  Precisely  the  same  rule  was  held  in  Nonncm  v.  Kynas- 
ton,  and  in  McCuUoch  v.  McCulloch,  In  Merceron's  Trusts 
this  question  was  not  decided.  These  cases  are  discussed  by 
Mr.  Jarman  in  his  learned  treatise  on  wills  (Vol.  1,  871),  and 
it  is  there  (after  giving,  with  approval,  the  rules  of  Lord  Cor- 
TENHAM  above  quoted)  said :  "  It  is  in  the  determination  of 
this  previous  question  whether,  namely,  the  gift  to  the  primary 
legatee  is  absolute  or  qualified,  that  the  real  difficulty  of  these 
cases  generally  Ues.  The  intention  is,  of  course,  to  be  col- 
lected from  the  whole  will."  (Hawk.  Wills,  276 ;  2  Will.  Ex. 
[6  Am.  ed.]  1398 ;  Sch.  Wills,  §  559.) 

This  question  and  many  of  the  cases  are  discussed  in  Red- 
field  on  Wills  (Vol.  2,  §§  16,  17),  who  states  the  rule  to  be 
that  if  the  testator  intended  to  vest  the  legatee  with  title  in 
the  first  instance,  makes  a  clear  gift,  and  then  adds  a  qualifi- 
cation as  to  the  mode  of  enjoyment  or  the  direction  in  which 
it  shall  ultimately  go,  in  case  of  the  happening  of  a  particular 
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contingency,  which  never  happens,  the  original  gift  to  the 
primary  legatee  becopies  absolute.  All  of  the  authorities 
recognize  this  rale,  and  it  is  not  inconsistent  with  the  con- 
clusion we  have  reached  in  this  case. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affinned. 


Frank  B.  Ki^owlton,  Appellant,  v.  Thomas  J.  Atkins, 

Eespondent. 

A.  conyeyed  to  defendant  certain  lands  by  deed  absolute  in  terms.  A 
died  leaving  a  widow  and  two  minor  children;  after  his  death  defendant 
executed  a  declaration  of  trust,  stating  that  the  conveyance  was  made 
to  him  in  trust  to  sell  the  lands  and  collect  the  rents,  etc.,  for  the  benefit 
of  the  widow  and  children  of  the  grantor,  the  widow  to  receive  one- third 
the  net  income  and  proceeds  of  sale  during  life,  the  remaining  two-thirds 
to  he  used  for  the  support  and  education  of  the  children  during  minority, 
or  for  the  use  of  the  survivor  in  case  of  the  death  of  either  without 
issue  before  his  majority,  the  trust  to  terminate  when  the  younger  of 
the  children  or  the  survivor  became  of  age;  the  property  unsold  then  to 
be  conveyed  to  the  children  as  joint  tenants,  subject  to  the  widow's 
dower  right,  and  the  proceeds  of  sales  and  unexpended  income  to  be 
equally  divided  between  them  after  first  paying  to  the  widow  the  value 
of  her  interest.  In  case  of  the  death  of  both  children  without  issue  before 
the  age  of  maturity,  the  property  and  trust  fund  then  to  be  conveyed 
and  paid  over  to  her.  The  widow  died,  and  thereafter  both  of  the  chil- 
dren died  during  minority,  both  on  the  same  day,  but  one  surviving  the 
other.  The  immediate  relatives  left  were  defendant,  brother  of  A.,  and 
plaintiff,  brother  of  his  widow.  In  an  action  to  determine  their  rights 
in  the  trust  property,  held,  that  the  deed  and  the  declaration  of  trust 
were  to  be  considered  as  one  instrument;  that,  under  it,  the  children 
took  a  vested  future  estate,  defeasible  by  death,  during  minority;  that 
the  limitation  over  to  the  widow  created  in  her  an  estate  in  expectancy, 
limited  upon  the  contingencies  of  the  death  of  both  children  in  infancy, 
and  defeasible  by  her  death  before  that  of  her  children;  that,  there- 
fore, it  was  defeated  by  such  death,  and  assuming  that  thereupon  the 
estate  of  the  children  became  indefeasible,  one-half  descended  first  to 
the  survivor,  and  from  and  through  him  the  whole  of  it  to  the  parties 
to  this  action  in  the  proportion  of  three-fourths  to  the  defendant  and 
one-fourth  to  plaintiff. 

The  issues  in  the  case  were  by  stipulation  referred  to  a  referee.  The 
decision  on  trial  was  in  favor  of  plaintiff;  defendant  sought  to  review 

Sickels— Vol.  LXXXIX.        40 


134   813 
161      22 


314  Knowlton  v.  Atkiks.  [Oct.^ 

Statement  of  case. 

the  determination  by  appeal  to  the  General  Term  from  the  interlocutory 
judgment,  and  by  motion  for  a  new  trial.  The  General  Term  reversed 
said  judgment  and  granted  a  new  trial  at  Special  Term.  Hdd,  that 
while  the  appeal  was  unauthorized,  the  motion  was  proper  (Code  Civ. 
Pro.  §  1001),  and  a  new  trial  was  properly  granted  thereon;  that  this 
necessarily  set  aside  the  judgment,  and  the  effect  is  the  same  as  a 
reversal;  and  this  order  having  been  sustained,  that  judgment  absolute 
against  plaintiff  was  the  necessary  result. 

It  seems,  plaintiff  might  have  obtained  relief  by  motion  from  the  direction 
for  a  new  trial  at  Circuit,  and  had  another  referee  appointed. 

Reported  below,  56  Hun,  408. 

(Argued  June  1,  1892;  decided  October  1,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  12,  1890, 
which  reversed  an  interlocutory  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee  and  granted  a  new  trial^ 

The  action  was  brought  to  obtain  conveyance  of  certain 
lands  and  an  accounting  for  the  proceeds  of  certain  other  lands, 
sold  by  the  defendant,  all  the  subject  of  a  trust  arising  out  of 
the  conveyance  made  by  one  Osmin  W.  Atkins,  in  which  his 
wife  joined,  to  the  defendant. 

This  conveyance  was  made  by  deed  absolute  in  terms,  and 
covered  lands  in  the  county  of  Kings.  The  grantor  died  in 
September,  1871,  and  afterwards,  September  17,  1872,  tlie 
defendant  executed,  under  his  hand  and  seal,  a  declaration  of 
trust  by  which,  after  referring  to  the  deed  and  giving  a  descrip- 
tion of  the  lands,  it  was  recited  that  the  conveyance  was  made 
to  enable  him  to  sell  and  dispose  of  the  lands  for  the  benefit 
of  tlie  widow  and  children  of  the  grantor  in  case  of  his  decease, 
and  that  he  had  since  deceased,  leaving  a  widow,  Cordelia 
Atkins,  and  two  minor  children,  Albert  S.  and  Osmin  M.  Atkins- 
Then  followed  his  declaration  that  he  had  taken  and  then  held 
the  property  in  trust  only,  and  for  the  use  and  purposes: 

First.  To  sell,  convey  and  dispose  of  the  property  as  in  liis 
judgment  should  be  for  the  best  interest  of  the  widow  and 
children. 

Second.  To  collect  the  rents,  issues  and  profits  of  the  prop- 
erty, hold  them  and  the  proceeds  of  sales  in  trust  for  the  use 
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and  benefit  of  the  widow  and  the  two  children,  or  the  survivor 
of  them,  the  widow  to  receive  from  the  net  income  and  pro- 
ceeds of  sale  one-third  thereof,  payable  to  her  semi-annually 
during  her  life,  the  remaining  two-thirds  to  be  invested  for 
the  use  and  benefit  of  the  two  children  during  their  respective 
minorities,  or  for  the  use  and  benefit  of  the  survivor  of  them 
in  case  of  the  death  of  either  of  them  before  his  majority 
without  issue.  But  out  of  the  two-thirds  the  widow  should 
receive  sums  reasonable  for  the  support  and  education  of  the 
two  children. 

Third.  To  terminate  the  trust  at  his  option  with  the  consent 
in  writing  of  the  widow,  and  thereupon  convey  the  lands 
remaining  unsold  (subject  to  the  life  use  of  the  widow  in  one- 
third)  to  the  children  or  to  the  survivor  of  them,  or  his  heirs, 
m  case  the  deceased  left  no  issue,  and  make  a  like  disposition 
of  the  income  and  proceeds  of  sales  in  his  lands,  except  that 
the  then  value  of  the  interest  of  the  widow  in  them  be  paid 
to  her,  and  if  in  his  and  her  judgment  it  is  best  to  do  so,  to 
also  pay  her  the  then  value  of  her  interest  in  the  property 
remaining  unsold, 

^'Fourth.  This  trust  is  to  terminate,  if  not  previously  termi- 
nated as  above  provided,  when  the  younger  of  said  children, 
or  the  survivor  of  them,  shall  attain  the  age  of  twenty-one 
years,  at  which  time  I  am  to  convey  to  them  as  joint  tenants 
in  equal  proportions,  share  and  share  alike,  all  of  said  property 
unsold,  subject  to  the  dower  rights  of  said  Cordelia,  and  to 
divide  and  pay  over  to  each  of  tliem  his  equal  share  of  all 
income  and  proceeds  of  sales  then  in  my  hands  after  deduct- 
ing all  lawful  charges  and  expenses,  and  first  paying  to  said 
Cordelia  the  then  present  value  of  her  interest  therein. 

^'Flfth.  In  case  of  the  death  of  both  of  said  children 
before  the  age  of  maturity,  then  I  am  to  convey  all  and  every 
part  of  said  property  then  remaining  unsold,  and  to  pay  over 
all  income  and  proceeds  of  sales  in  my  hands  (deducting 
charges  and  expenses)  to  said  Cordelia  for  her  sole  use^  anH 
•  benefit  forever." 

Sixth.  In  case  of  his  death  before  the  maturity  of  the  chil- 
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dren,  or  the  survivor  of  them,  the  widow  Cordelia  is  to  suc- 
ceed to  the  trust. 

Seventh,  In  case  of  the  death  of  Albert  S.  and  Osmin  M. 
Atkins  or  either  of  thera  in  minority  "  leaving  lawful  issue, 
the  children  so  left  shall  take  the  share  of  their  parent  or 
parents  respectively  ^^r  stirpes  and  not  per  capital 

The  widow  Cordelia  died  in  November,  1873.  In  Decem- 
ber, 1881,  both  of  the  children  died  on  the  same  day  at  the 
ages  of  twelve  and  ten  years.  And  although  their  death  was 
caused  by  drowning  on  the  same  occasion,  the  referee  found 
that  the  elder  one,  Albert  S.  Atkins,  survived  Osmin  M. 
Atkins,  the  younger.  Their  only  immediate  relatives  were 
the  defendant,  the  brother  of  their  father,  and  tlie.  plaintiff, 
the  brother  of  their  mother.  The  referee  determined  that 
the  plaintiff  was  entitled  to  three-f ourtlis  of  the  trust  estate ; 
and  that  the  defendant  should  convey  and  account  to  him 
accordingly.  Thereupon,  with  a  view  to  his  accounting  for 
the  income  and  proceeds  of  sales,  an  interlocutory  judgment 
was  entered. 

James  B,  Ludlow  for  appellant. 

Tr.  TF.  MdcFarla^d  for  respondent. 

Bradley,  J.  The  controversy  has  relation  to  the  inherit- 
ance of  the  property  in  question.  The  declaration  of  trust  is 
presumed  to  express  the  purpose  of  the  conveyance  by  Osmin 
W.  Atkins  and  Cordelia,  his  wife,  to  the  defendant,  and  both 
may  be  treated  as  if  embraced  in  a  single  instrument.  The 
plaintiff  claims  title  by  descent  from  the  children  Albert  S. 
and  Osmin  M.  Atkins,  througli  their  mother,  who  was  his 
sister;  and  the  defendant  asserts  his  claim  to  the  title  by 
descent  on  the  termination  of  the  trust  from  his  brother.  The 
brother  having  the  title  was  the  creator  of  the  trust,  and  if  as 
the  defendant  contends  the  estate  then  reverted  to  his  heirs, 
he,  as  such  heir,  took  it.  The  plaintiff,  on  the  contrary, 
insists  that  the  widow  Cordelia  had  bv  the  trust  an  estate  in 
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expectancy  in  the  property,  which  on  her  death  descended  to 
her  two  children ;  and  that  on  their  death  in  minority  the 
estate  became  absolute  and  vested  in  their  lieirs.  And  because 
it  came  to  them  in  that  event  on  the  part  of  their  mother,  it 
descended  to  their  maternal  uncle,  except  as  to  one-haK  which 
came  to  Albert  by  descent  from  his  brother  Osmin  M.,  whom 
he  survived ;  and  as  to  that  lialf  both  the  defendant  and  plain- 
tiff as  his  paternal  and  maternal  uncles  took  and  shared  equally. 
This  would  be  so  upon  the  assumption  that  such  was  the  stock 
of  descent,  since  for  the  purpose  of  determining  who  in  that 
manner  take  under  our  statute,  reference  is  had  to  the  imme- 
diate source  of  descent,  and  not  to  the  blood  of  him  in  whom 
was  the  earlier  inheritable  title.  (1  E.  S.  752,  §§  10,  13 ; 
Hyatt  V.  Pugsley^  33  Barb.  373.)  The  main  inquiry  here  is 
whether  or  not  the  widow  Cordelia  bad  in  the  property  an 
estate  which  descended  on  her  death  to  her  children.  Her 
alleged  estate  was  the  product  of  the  grant  made  by  Osmin 
W.  Atkins  to  the  defendant  for  the  declared  purpose  of  the 
trust.  And  the  fact  that  this  was  an  express  trust,  and,  there- 
fore, vested  the  whole  estate  in  the  trustee  subject  to  the  execu- 
tion of  the  trust  (1  R.  S.  729,  §  60),  did  not  prevent  Cordelia 
and  the  children  taking  through  the  same  grant  so  made 
vested  future  estates  in  the  property,  although  they  were  held 
until  its  tennination  subject  to  the  execution  of  the  trust.  (Id. 
§  61 ;  JEmbury  v.  Sheldon,  68  N.  Y.  227,  234 ;  Goebel  v. 
Wdf,  113  id.  405  ;  Van  Axte  v.  Fisher,  117  id.  401 ;  In  re 
Tienkenj  131  id.  391.)  Upon  this  proposition  in  the  present 
case,  Townshend  v.  Frommer  (125  N.  Y.  446)  has  no  necessary 
appUcation.  The  future  estates  which  there  were  the  subject 
of  consideration  were  treated  as  contingent. 

In  the  case  at  bar  those  children,  through  the  instruments 
creating  the  trust,  acquired  a  future  estate.  And  it  was 
defeasible,  as  appears  by  the  iifth  article  of  such  declaration, 
which  provides  that  "  in  case  of  the  death  of  both  of  said  chil- 
dren before  the  age  of  maturity,  then  I  am  to  convey  all  and 
every  part  of  said  property  then  remaining  unsold,  and  to  pay 
over  all  proceeds  of  sale  in  my  hands  (deducting  charges  and 
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expenfies)  to  said  Cordelia,  for  her  sole  use  and  benefit  for- 
ever." The  trust  was  terminated  by  the  death  of  those  chil- 
dren. They  died  in  minority.  The  estate  so  acquired  by  them 
was  not  contingent,  but  a  vested  estate,  defeasible  only  by  con- 
dition subsequent,  and  may  be  designated  as  a  determinable 
fee.  And  the  limitation  over  to  Cordelia  created  in  her  an 
estate  in  expectancy,  limited  upon  the  contingency  of  death  of 
the  children  witliin  the-age  of  minority.  This  was  also  a 
limitation  to  her  in  fee  to  become  absolute  only  upon  the  speci- 
fied contingency.  The  doctrine  of  the  common  law  upon  the 
subject  has  been  somewhat  simplified  by  the  statute  in  the 
removal  of  distinction  between  contingent  remainders  and 
executory  devises;  thus  treating  them  alike  as  future  or  expect- 
ant estates,  and  su})ject  to  the  same  provisions.  As  defined  by 
the  statute,  estates  in  expectancy  embrace  future  estates  and 
reversions ;  and  a  future  estate  is  vested  when  there  is  a  per- 
son in  being  who  would  have  an  immediate  right  to  the  pos- 
session upon  the  ceasing  of  tlie  intermediate  or  precedent 
estate.  (1  E.  S.  723,  §§  8,  13.)  They  may  be  created  to  take 
effect  in  the  alternative,  and  a  fee  may  be  limited  on  a  fee 
upon  a  contingency.     (Id.  724,  §§  24,  25.) 

It  follows  that  by  the  provision  of  the  fifth  article  of  the 
declaration  of  trust  a  vested  future  estate  in  Cordelia  was  cre- 
ated, which  would  become  absolute  on  the  contingency  upon 
which  it  was  limited.  And  this  estate  was  acquired  by  her  as 
of  the  time  of  the  creation  of  the  trust.     (Id.  726,  §  41.) 

The  further  and  important  question  in  this  connection  is 
whether  this  estate  did  descend  to  her  children  and  become 
absolute  on  their  death.  As  an  expectant  estate  is  descendible 
(Id.  725,  §  35),  such  was  the  effect  of  the  survival  of  her  by 
them  unless  it  was  defeated  by  her  death. 

It  is  urged  by  the  defendant  that  the  future  estate  of  the 
widow  Cordelia  was  dependent  upon  not  only  the  death  of  the 
children  while  in  minority,  but  also  upon  her  surviving  them. 
This  becomes  a  matter  of  construction  of  the  declaration  of 
trust,  l^ecause  her  survivorship  of  the  children  was  not  essen- 
tial to  such  expectant  estate,  unless  made  so  by  the  contingency 
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^ipon  which  it  was  Ihnited,  although  it  could  not  become  abso- 
lute without  the  death  of  the  children  in  minority,  and  the 
estate  so  descending  from  their  mother  never  could  be  enjoyed 
by  them.  {IIennes»y  v.  Patter»<m^  85  N.  Y.  91 ;  Kenyan  v. 
^,  94  id.  563 ;  Van  Axte  v.  Fu/wr,  117  id.  401 ;  Griffin  v, 
ShejHird^  124  id.  70.) 

It  may  be  observed  that  the  provisions  of  the  fifth  article  of 
the  declaration  of  trust  do  not  in  express  terms  make  such  sur- 
vivorship of  Cordelia  a  contingency  upon  which  the  conversion 
of  her  future  estate  into  an  estate  in  possession  was  made 
dependent.  But  it  is  the  duty  of  the  court  to  give  effect  to 
the  intent  with  which  the  declaration  of  trust  was  made,  so  far 
^  such  intent  can  be  collected  from  the  whole  instrument.  (1 
K.  8.  748,  §  2.)  And  for  this  purpose  reference  may  be  had 
to  the  general  scheme  of  the  trust,  its  object  and  purpose  as  so 
represented.  It  appears  to  have  been  created  solely  for  the 
benefit  of  the  widow  and  children  of  the  grantor,  and  for 
that  purpose  to  enable  the  trustee  to  sell  and  dispose  of  the 
property,  as  well  as  to  receive  the  rents  and  profits.  He  was 
to  pay  one-third  of  them  and  of  the  proceeds  of  sales  to  the 
widow,  and  invest  for  the  benefit  of  the  children  the  other 
two-thirds,  less  sufficient  for  their  maintenance  and  education 
to  be  received  by  her.  This  was  to  continue  during  her  life, 
unless  during  that  time  the  children  reached  the  age  of 
majority,  or  unless  at  the  option  of  the  trustees,  and  with  the 
consent  of  the  widow,  a  conveyance  was  sooner  made  of  the 
property  to  the  children,  in  which  event  it  should  be  made  to 
them  subject  to  her  dower,  and  if  not  so  made  before  their 
majority,  the  property  should  then  be  conveyed  to  them  in 
like  manner,  subject  to  her  dower  if  she  survived  that  period 
of  time.  The  trust,  if  not  ended  before,  was  to  terminate  with 
their  minority.  The  opportunity  for  its  earlier  termination, 
luJess  both  of  them  should  in  the  meantime  die,  "was  defeated 
^y  the  death  of  the  widow.  It  was  designed  that  she  should 
take  the  property  in  the  event  the  trust  was  terminated  by  the 
death  of  the  children  under  age.  That  is  to  say,  if  by  reason 
of  the  early  death  of    the  children  they  were  unable  to 
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take  the  property  under  the  trust,  she  would  be  entitled 
to  it.  This  was  the  apparent  purpose  of  the  provisions  of 
the  fifth  article.  The  creation  in  the  widow  of  an  expect- 
ant estate,  which  would  on  her  death,  while  the  children  were 
in  minority,  descend  to  them,  could  be  of  no  value  to  them 
in  case  they,  or  either  of  them,  reached  the  age  of  maturity, 
as  then  they  would  be  entitled  to  the  property  and  would  take 
it  by  virtue  of  the  trust ;  and  if  they  should  not  reach  that 
period  in  life,  it  could  not  be  enjoyed  by  them  because  it  could 
become  an  estate  in  possession,  only  by  means  of  their  death 
in  the  age  of  minority.  Tlie  situation  thus  presented  would 
be  such  that  on  their  survival  of  their  mother,  the  children 
would  have  two  vested  future  estates,  the  one  to  become  abso- 
lute on  their  demise  in  minority  and  to  be  superseded  by  the 
other  if  they  reached  the  age  of  majority.  If,  however,  such 
was  the  intent,  it  must  be  effectuated.  But  it  is  seen  that  the 
respective  interests  of  the  beneficiaries  in  the  income  and 
profits  of  the  property  during  the  continuance  of  the  trust 
were  defined  ;  and  in  hke  manner  were  they  preserved  in  the 
property  on  the  termination  of  the  trust  in  the  event  all  of 
the  beneficiaries  survived  it.  And  it  quite  evidently  appears 
by  the  instrument  that  the  primary  purpose  in  respect  to  the 
final  disposition  of  the  property  as  between  those  persons,  was 
that  subject  to  the  dower  interest  to  be  reserved  for  the  widow, 
it  should  go  to  the  children,  and  only  in  the  event  that  they 
did  not  survive  the  opportuiiity  to  take  the  property,  it  should 
go  to  the  widow  for  her  use  and  benefit ;  and  that  to  reach  her 
in  this  order  of  vesting  the  estate  in  possession,  her  survival 
of  the  event  which  should  defeat  the  right  of  the  children  to 
take  it  was  essential.  This  apparently  seems  to  have  been  the 
scheme  in  view  in  creating  the  trust  and  is  in  general  harmony 
with  its  declared  purposes.  And  it  may  be  observed  that 
there  were  no  words  of  grant  or  gift  to  Cordelia  other  than 
as  expressed  in  the  purpose  to  convey  to  her  in  the  specified 
event  for  her  use  and  benefit.  This  purpose  so  expressed 
tended  somewhat  to  show  the  understanding  of  the  provision 
by  the  trustee  in  respect  to  the  personal  relation  of  tlie  widow 
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to  the  right  to  do  so  when  the  event  should  occur  upon  which 
she  would  be  permitted  to  take  the  property.  That  provision 
is  that,  "  In  case  of  the  death  of  both  of  said  children  before 
the  age  of  maturity  I  am  to  convey  *  *  *  to  the  said 
Cordelia  for  her  sole  use  and  benefit  forever." 

We  do  not  assume  that  a  conveyance  was  essential  to  perfect 
her  right  to  the  property  when  the  event  occurred  which 
entitled  her  to  it.  But  reference  is  made  to  the  expression 
used  by  the  trustee  as  indicative,  so  far  as  it  may  be,  of  liis 
intention  in  respect  to  the  event  upon  which  such  provision 
made  for  the  benefit  of  Cordelia  should  become  effectual  to 
convert  her  future  estate  into  a  present  one. 

In  Mennessy  v.  Patterson^  the  provisions  of  the  will  fur- 
nished nothing  indicating  any  intent  of  the  testator  to  make 
the  survivorship  of  his  nephew  a  contingency  upon  which  his 
right  to  take  under  the  devise  sliould  depend.  But  the  pur- 
pose there  was  apparent  to  defeat  descent  of  the  property  to 
those  not  of  his  blood  on  the  death  of  his  daughter  to  whose 
use  its  income  was  devoted  during  her  life. 

And  it  may  be  observed  that  upon  doubtful  construction 
the  tendency  of  the  law  is  to  favor  that  which  permits  descent 
to  remain  in  the  line  of  ancestral  blood.  {Quinn  v.  Harden- 
brook,  64  N.  Y.  83  ;  Wood  v.  Miicham,  92  id.  375.) 

Without  proceeding  further  with  the  discussion  of  this 
question,  we  think  that  the  intent  of  the  persons  creating  the 
trust,  as  such  intent  may  be  collected  from  the  whole  instru- 
ment, was  that  not  only  the  death  of  the  children  under  the 
age  of  twenty-one  years,  but  the  survivorship  of  them  by  their 
mother  was  an  element  of  the  contingency  upon  which  her 
future  estate  was  limited.  In  reaching  this  conclusion,  no 
consideration  has  been  given  to  the  earlier  instrument  executed 
by  the  defendant  upon  the  subject  of  the  trust,  because  on 
review  of  the  detennination  on  which  the  motion  for  a  new 
trial  was  founded,  questions  of  law  only  can  be  brought  to  the 
attention  of  the  court.  {Dorchester  v.  Dorchester^  121  N.  T. 
156.) 

These  views  lead  to  the  conclusion  that  the  expectant  estate 
SioKELS— Vol.  LXXXIX.        41 


322  Knowlton  ^^  Atkins.  [Oct., 

Opinion  of  the  Court,  per  Bradley,  J. 


of  the  widow  Cordelia  was  defeasible,  and  by  her  death  before 
that  of  the  children  it  was  defeated,  and  if  as  the  consequence 
the  future  estate  of  those  children  became  indefeasible,  the 
inheritance  was  from  them,  and  in  view  of  the  facts  as  found 
in  respect  to  the  survivorshijf  of  one  of  the  children  by  the 
other,  one-half  of  the  estate  upon  that  assumption  descended 
first  to  such  survivor,  and  from  and  through  him  the  whole  of 
it  to  the  parties  to  this  action  in  the  proportion  of  three-fourths 
to  the  defendant  and  one-fourth  to  the  plaintiff.  But  whether 
the  descent  was  from  the  children,  or  by  means  of  reversion 
from  the  creator  of  the  trust  to  his  heirs  is  not  essentially  a 
question  now  here,  and,  therefore,  is  not  considered. 

The  defendant  sought  to  review  the  determination  of  the 
referee  by  appeal  from  the  interlocutory  judgment  as  well  as 
by  motion  for  a  new  trial.  While  the  appeal  from  the  judg- 
ment to  the  General  Term  was  unauthorized  {Dorchester  v. 
Dorchester,  8up7*a),  the  motion  for  a  new  trial  was  properly 
made  there.  (Code,  §  1001.)  The  issues  were  tried  before  a 
referee  appointed  pursuant  to  consent  of  the  parties  in  open 
court.  And  in  such  case  it  seems  that  when  not  otherwise 
provided  by  the  stipulation,  the  court  must,  if  a  new  trial  is 
granted,  appoint  another  referee.  (Code,  §  1011 ;  May  v. 
Moore,  24  Hun,  351 ;  Lennon  v.  Smith,  18  N.  Y.  Supp.  213.) 
The  interlocutory  judgment  was  by  the  General  Term  reversed 
"  and  a  new  trial  granted  at  Special  Term."  The  plaintiff's 
counsel  takes  the  objection  that  as  no  review  could  be  had 
upon  the  appeal  from  the  judgment  the  reversal  was  unauthor- 
ized ;  and  that  the  court  erred  in  directing  a  new  trial  at  Special 
Term.  The  view  taken  leads  to  the  conclusion  that  the 
defendant  was  entitled  to  a  new  trial  upon  the  motion  made 
therefor. 

The  remaining  question  is  whether  by  reason  of  the  reversal 
and  the  ordering  of  a  new  trial  at  Special  Term  the  result  here 
can  be  other  than  judgment  absolute  against  the  plaintiff.  "We 
think  it  cannot.     (Code,  §  191.) 

In  Dorchester  v.  Dorchester  it  was  said  obiter  that  upon  the 
motion  for  a  new  trial  the  General  Tenn  was  authorized  "  to 


r 


1892.]      WooLSEY  et  al.  v.  N.  Y.  E.  K.  E.  Co.  et  al.         323 


Statement  of  case. 


reverse  the  interlocutory  judgment."  However  that  may  be, 
ftere  is  no  substantial  difference  in  effect  between  the  reversal 
of  it  and  the  setting  it  aside.  The  latter  would  be  the  conse- 
quence of  the  granting  of  a  new  trial.  And  the  plaintiff,  by 
motion,  may  have  obtained  relief  from  the  direction  of  a  new 
trial  at  Special  Term  and  had  another  referee  appointed  to 
hear  and  determine  the  issues. 
In  view  of  the  circumstances  the  defendant  should  not  have 

€08t8. 

The  order  should  be  affirmed  and  judgment  absolute  directed 
against  the  plaintiff,  without  costs. 
All  concur. 
Order  affirmed    and   judgment    accordingly  in  favor   of 

defendant 


Thbodortjs  B.  Woolsey  et  al.,  as  Creditors  and  Trustees,  etc., 
Bespondents,  v.  The  New  York  Elevated  Kailboad 
Company  et  al.,  Appellants. 

In  an  action  to  restrain  defendants  from  operating  their  elevated  railroad 
in  a  street  in  front  of  plaintiffs'  premises,  it  appeared  that  before  the 
action  was  begun,  plaintiffs'  requested  defendants  to  acquire  their  ease- 
ments by  condemnation.  Proceedings  for  that  purpose  were  begun  after 
the  action  was  commenced,  and  the  next  day  after  the  trial  thereof  com- 
missioners were  appointed.  After  the  trial  the  parties  by  stipulation 
asked  the  court  to  find  the  value  of  the  property  taken,  so  that  by  pay- 
ment thereof  an  injunction  could  be  avoided.  EM,  that  an  injunction 
was  properly  granted,  subject  to  such  payment;  and  that  a  refusal  of 
the  court  to  direct  that  the  injunction  should  only  become  operative  in 
case  defendant  failed  to  acquire  the  easements  by  condemnation  was 
not  error. 

It  appeared  that  a  mortgage,  duly  recorded,  given  by  plaintiff  upon  his 
premises  was  unpaid  at  the  time  of  the  trial.  The  judgment  did  not 
provide,  as  requested  by  defendants,  for  a  release  from  the  mortgage  of 
the  rights  to  be  conveyed  to  defendants  upon  payment  of  the  fee  dam- 
ages.   Heidi  error. 

The  evidence  tended  to  show  a  substantial  impairment  of  the  rental  value 
of  plaintiffs'  premises;  it  appeared  that  they  were  occupied  by  plaintiff, 
W.,  who  carried  on  business  therein,  but  there  was  no  evidence  tending 
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to  show  any  special  damage  to  that  business.  The  court  refused  to  find 
as  requested  by  defendant  that  plaintiffs  did  so  occupy  and  own  the 
building.  Held,  no  error;  as  if  plaintiffs  had  so  occupied  them  and  had 
sustained  no  damages  in  their  business,  they  were  still  entitled  to 
recover ;  that  the  damages  were  measurable,  as  plaintiffs  should  elect, 
by  the  amount  which  either  the  rental  or  usable  value  of  the  property 
had  been  diminished  by  the  construction  and  operation  of  defendants' 
road,  and  as  they  had  elected  to  rely  on  the  rental  value  the  findings 
asked  for  were  immaterial. 

(Argued  February  12, 1892;  decided  March  8, 1892.     Reargument  ordered 
May  6,  1892.     Reargued  June  2,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  28,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  recover  damages  caused  by  the 
erection  and  maintenance  by  defendants  of  an  elevated  rail- 
road in  front  of  plaintiffs'  premises  on  Front  street,  in  the  city 
of  New  York,  and  to  restrain  defendants  from  operating  their 
road  in  front  thereof  unless  the  fee  damages  are  paid. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JBrama/rd  ToUes  for  appellants. 
Williamfi  Mitchell  for  respondents. 

FoLLETT,  Cli.  J.  The  appellants  insist  that  the  court  erred 
in  permitting  the  plaintiffs  to  recover  for  the  diminished 
rental  value  of  the  premises  occasioned  by  the  maintenance 
and  operation  of  the  defendants'  road,  instead  of  the  diminr 
ished  value  of  the  premises  for  the  purposes  for  which  they 
had  been  used  since  the  road  was  constructed.  The  evidence 
shows  that  the  building,  No.  26  Front  street,  had  been  used, 
ever  since  the  elevated  road  was  opened,  as  a  warehouse  for 
storage  and  packing  of  flour  by  the  plaintiff  personally  —  it 
never  having  been  rented  or  offered  for  rent.  The  plaintiff 
was  permitted  on  the  trial  to  give  evidence  of  the  rental  value 
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with  and  without  the  road,  to  which  evidence  the  defendants 
objected  on  the  ground  that  it  was  incompetent,  irrelevant, 
immaterial  and  not  the  proper  measure  of  damages,  but  the 
defendants  did  not  suggest  that  the  proper  rule  of  damages 
was  how  much  tlie  premises  were  injured  for  the  particular 
puq)08e8  for  which  they  have  been  used.  The  defendants 
called  three  witnesses  who  gave  evidence  of  how  the  rental 
value  was  affected  by  the  road,  l>ut  they  oifered  no  evidence 
as  to  the  amount  of  damages  occasioned  to  the  premises  for 
the  particular  purpose  for  which  they  had  been  used.  The 
case  was  evidently  tried  by  botli  sides  upon  the  theory  that 
the  diminished'  rental  value  was  the  measure  of  past  damages. 
The  question  now  sought  to  be  argued  was  not  raised  at  the 
trial,  but  the  appellants  insist  that  it  was  raised  by  the  seven- 
teenth request  which  the  court  refused  t )  find,  which  was  in 
&ct  supported  by  the  uncontradicted  evidence  of  the  plaintiffs. 
The  following  is  the  request : 

"  Seventeenth.  That  since  the  time  the  said  elevated  rail- 
load  was  constructed,  and  for  many  years  prior  thereto  the 
said  building  had  been  occupied  by  the  plaintiff  Theodorus  B. 
Woolsey,  for  the  purposes  of  his  business  as  a  dealer  in  flour 
and  for  the  storage  and  manipulation  of  flour." 

We  do  not  think  that  this  request,  or  any  of  the  other 
requests,  called  the  attention  of  the  court  to  the  rule  of  dam- 
ages which  the  defendants  now  assert  should  have  been  applied 
to  the  case  and  the  question  which  they  seek  to  argue  is  not 
before  the  court. 

It  is  also  urged  that  the  court  erred  in  refusing  to  direct  that 
an  injunction  should  only  become  effective  in  case  the  defend- 
ants failed  to  acquire  the  easements  by  condemnation.  The 
road  was  built  through  Front  street  in  June,  1878.  The 
plaintiff  testified,  and  in  this  he  was  uncontradicted,  that 
before  this  action  was  begun,  he  requested  the  defendants  to 
condemn  the  easements.  May  13, 1887,  this  action  was  begun, 
and  May  15,  1888,  a  notice  of  motion  for  the  appointment  of 
commissioners  in  proceedings  to  condemn  tlie  easements  was 
served,  and  October  25,  1888,  the  next  day  after  the  trial  of 
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this  action  was  begun,  the  commissioners  were  appointed. 
After  this  action  was  tried  the  parties  by  stipulation  asked  tlie 
court  to  find  the  value  of  the  property  taken  so  that  an 
injunction  could  be  avoided  by  payment  of  the  amount  so 
found.  Under  this  state  of  facts  the  court  did  not  err  in 
awarding  an  injunction. 

On  the  16th  of  July,  1885,  the  plaintiff,  Theodorus  B. 
Woolsey,  gave  a  mortgage  on  the  property  to  James  Renwyck, 
executor,  etc.,  to  secure  the  payment  of  $10,000,  which  was 
duly  recorded  and  at  the  time  of  the  trial  w^  unpaid.  The 
judgment  does  not  provide  for  the  release  of  this  mortgage 
from  the  rights  to  be  conveyed  by  the  plaintiffs  to  the  defend- 
ants upon  the  payment  of  tha  fee  damages,  which  was  asked 
by  the  defendants  but  not  granted.     This  was  error. 

The  judgment  should  be  modified  by  requiring  the  plaintiffs 
to  tender  with  their  deed  of  release  of  the  rights  and  ease- 
ments, a  discharge  of  this  mortgage  from  the  rights  and  ease- 
ments so  to  be  conveyed  by  the  plaintiffs  to  defendants,  and  as 
so  modified,  the  judgment  should  be  affirmed  without  costs  to 
either  party. 

Opinion  on  reargument : 

Landon,  J.  The  trial  court  refused  to  find  that  the  plain- 
tiff, during  the  time  in  question,  occupied  and  used  his  build- 
ing as  a  dealer  in  flour,  and  for  its  storage  and  manipulation. 
The  evidence  required  such  finding,  if  it  was  material  to  the 
question  of  damages.  There  was  evidence  tending  to  show  a 
substantial  impairment  of  the  actual  rental  value  of  the  plain- 
tiff's premises,  caused  by  the  acts  of  the  defendants,  but  there 
was  none  tending  to  show  any  special  injury  to  the  plaintiff's 
flour  business.  The  defendants  thence  contend  that  there  was 
no  evidence  to  support  the  finding  that  plaintiff's  past  damages 
were  $350  per  year,  and  tliat  if  the  finding  requested  had  been 
made,  it  must  thence  have  been  inferred  that  the  plaintiff  suf- 
fered no  loss. 

The  defendants'  position  in  effect  is,  we  did,  it  is  true,  impair 
the  actual  or  marketable  value  of  the  plaintiff's  premises  for 
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six  years,  but  he  can  recover  nothing,  because  he  did  not  offer 
his  premises  for  rent,  but  used  tliem  himself  in  his  own  busi- 
ness, and  has  not  proved,  in  respect  of  that  business,  that  our 
acts  occasioned  him  any  loss  or  damage. 
We  do  not  think  the  defendants'  position  tenable. 
The  past  damages  wldch  the  plaintiff  was  entitled  to  recover 
were  measurable  by  the  amount  which  the  rental  or  usable 
value  of  the  plaintiff's  premises  had  been  diminished  by  the 
construction,  maintenance  and  operation  of  the  defendants' 
railway.  {TallmarCa  Case.  121  "1^.  Y.  119 :  Lawrences  Gase^ 
126  id.  483.) 

The  TaUman,  case  is  supposed  by  the  defendants  to  support 
their  contention,  but  it  states  the  rule  as  above.     In  that  case 
the  plaintiff  was  seeking  to  recover  damages  in  excess  of  the 
impairment  of  the  actual  rental  value  of  his  premises,  by 
recourse  to  the  possible  or  imaginary  rental  value  in  case  he 
liad  built  houses  upon  them  at  a  snpposable  cost  and  had  rented 
tliem  at  a  snpposable  rent.     The  court  held  that  he  must  rely 
upon  the  actual  rental  or  usable  value.     He  could  take  his 
choice  between  the  rental  or  usable  value  as  his  premises 
actually  were,  whichever  was  most  profitable  to  him.     The 
defendants  in  the  present  case  seem  to  think  that,  for  the  pur- 
pose of  diminishing  the  damages,  they  can  take  their  choice 
between  l^he  actual  rental  or  usable  value  of  the  premises  as 
they  were  actually  used.     The  case  affords  no  warrant  for  such 
a  position.     The  defendants  were  wrongdoers  and  must  pay 
full  compensation  for  the  wrong  done  by  them.     Suppose  the 
plaintiff's  lot  was  vacant,  neither  used  nor  rented,  but  was  rent- 
able.   If  the  defendants  seized  and  held  it  for  six  years  with- 
out the  plaintiff's  consent,  they  would  clearly  be  liable  for  its 
rental  value.     Suppose   they   wrongfully   seized   and  appro- 
priated, for  six  years  before  making  compensation,  its  ease- 
ments of  light,  air  and  access,  and  thus  impaired  its  rental  • 
value ;  the  difference  in  the  ca*^es  would  be  in  degree,  but  not 
in  kind,  and  the  defendants  would  still  be  liable,  irrespective 
of  the  fact  that  the  plaintiff  had  not  sought  to  ])ut  the  lot  to 
any  use.     The  Lawrence  ease,  above  cited,  is  authority  to  the 
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eflEect  that  extra  rent  derived  by  the  plaintiff  from  tenants  who 
put  his  building  to  improper  uses,  though  practically  compen- 
sating him  for  the  impairment  by  the  wrongful  acts  of  the 
defendants  of  the  rental  value  of  his  premises,  did  not  inure 
to  their  relief.  That  case  touches  the  principle  involved  in 
this.  It  is  none  of  the  defendants'  concern  whether  plaintiff 
realizes  from  his  premises  the  rent  the  market  affords  him,  or 
foregoes  it  for  the  sake  of  a  special  business  which  he  may 
choose  to  manage,  however  small  or  unprofitable.  Seventh 
WwrdNaL  Bank^.N.  Y.  Eh  R,  R,  Co.  (21  J.  &  S.  412-418) 
seems  to  be  an  authority  for  plaintiff's  contention,  but  the  rule 
there  stated  was  held  inapplicable  to  a  case  like  the  present,  in 
Kearney's  case  (14  X.  Y.  S.  R.  854,  affirmed  129  N.  Y. 
76),  without  discussing  the  point. 

We  do  not  regard  it  as  applicable  to  the  case  before  us. 
Greene  v.  N.  Y.  C.  i&  H.  R,  R,  R,  Co.  (12  Abb.  [K  C] 
124)  is  cited  with  approval  in  TMmarCs  case.  It  is  there  held 
that  the  impairment  of  the  rental  value  may  be  determined 
with  reference  to  the  uses  to  which  the  premises  could  have 
been  put  in  the  condition  they  were  in.  These  premises  could 
have  been  put  to  rent. 

As  the  plaintiff  elected  to  rely  upon  the  rental  instead  of 
the  usable  value  of  his  premises,  it  was  not  error  to  refuse  to 
find  how  he  used  them. 

I  advise  an  atfirmance  of  the  judgment. 

Haight,  J.  (dissenting).  This  action  was  brought  to  recover 
the  damages  sustained  by  reason  of  the  construction,  mainte- 
nance and  operation  of  the  defendants'  elevated  railroad  in 
front  of  premises  known  as  number  26  Front  street,  in  the 
citv  of  New  York. 

The  judgment  awards  to  the  plaintiff,  Woolsey,  $1,900  past 
damages,  together  with  interest  and  costs,  and  an  injunc- 
tion restraining  the  defendants  from  the  further  maintenance 
and  operation  of  their  railroad  in  front  of  the  premises  unless 
witbin  thirty  days  from  the  entry  of  the  judgment  they  pay 
the  plaintiff  Woolsey  the  sum  of  $5,500  as  the  fee  damage. 
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The  premises  to  which  this  action  relates  consists  of  a  lot  of 
land  with  a  building  thereon  situated  on  the  northerly  side  of 
Front  street,  between  Broad  street  and  Coenties  Slip.  The 
lot  is  twenty-three  feet  and  five  inches  wide  and  sixty-five 
feet  deep.  The  building  is  a  brick  warehouse,  five  stories 
high.  The  plaintiffs,  AVoolsey's,  business  is  the  storage, 
manipulation  and  sale  of  flour,  and  he  has  occupied  the 
premises  for  that  purpose  since  the  year  18()6. 

One  of  the  questions  urged  by  the  appellants  upon  this 
appeal  was  that  the  trial  court  had  adopted  an  erroneous  rule 
in  awarding  judgment  for  past  damages.  Upon  our  first 
examination  of  the  case  we  reached  the  conclusion  that  this 
qnestion  wa^  not  raised  for  review  by  any  exception  taken 
upon  the  trial,  but  upon  a  re-examination  of  the  case  we  have 
become  satisfied  that  the  (piestion  was  raised  and  should  be 
considered. 

The  court  has  found  as  facts : 

"Twenty-seventh.  The  value  of  the  property  so  taken 
from  the  time  of  the  original  taking  to  the  date  hereof  is  of 
the  value  of  three  hundred  and  fifty  dollars  for  and  during 
each  year,  and  amounts  to  the  date  hereof  to  $1,900  in  the 
aggregate." 

The  property  taken  is  defined  and  described  in  the  twenty 
fourth  finding  in  the  following  language : 

'*The  said  unlawful  taking  consists,  among  other  things,  in 
the  erection  and  maintenance  of  said  structure  itself,  includ- 
ing a  column  embedded  in  the  sidewalk  and  of  the  height 
above  the  street  of  about  17  10-1 2ths  feet  in  front  of  plain- 
tiffs' premises,  and  in  drawing  trains  of  cars  on  said  structure 
by  steam  engines  generating  gas,  steam  and  smoke,  and  dis- 
trihuting  in  the  air  cinders,  dust  and  ashes  and  other  noxious 
*ud  deleterious  substances  and  interrupting  the  free  passage 
^^  light  and  air  to  and  from  plaintiffs'  premises,  and  to  and 
from  adjoining  premises." 

Exceptions  were  taken  to  these  findings. 

^e  are  at  a  loss  to  understand  why  the  trial  court  should 
SicKELS— Vol.  LXXXIX.         42 
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have  incorporated  a  finding  that  the  free  passage  of  light  and 
air  was  interrupted  "  to  and  from  adjoining  premises." 

If  the  damages  awarded  for  the  value  of  the  property 
taken  consisted  of  the  interruption  of  light  and  air  to  and 
from  adjoining  premises  an  improper  measure  of  damages 
was  adopted.  But  we  cannot  believe  that  such  was  the 
intention  of  the  trial  court.  No  such  claim  was  made  by 
either  party,  and  the  concluding  clause  of  the  finding  must 
have  been  inserted  inadvertently. 

It  is  also  claimed  that  under  the  findings  the  money  judg- 
ment is  based  on  the  annual  value  to  the  defendants  of  the 
use  of  the  plaintiffs'  easements;  that  the  finding  of  such 
annual  value  is  the  sole  basis  of  the  judgment,  and  that  there 
is  no  finding  that  the  plaintiffs  have  suffered  any  loss  or  dam> 
age  whatever  by  reason  of  the  defendants'  acts. 

The  language  used  in  the  findings  may  be  properly  subject 
to  criticism,  but  we  hardly  believe  it  was  intended  to  be 
understood  as  ciainied. 

The  easements  of  light,  air  and  access  are  incorporeal  here- 
ditaments. They  liave  no  existence  apart  from  the  dominant 
tenement.  They  may  in  their  relation  to  it  be  destroyed  or 
their  enjoyment  impaired,  but  cannot  be  otherwise  taken. 
The  defendants  therefore  took  none  of  the  plaintiff's  property 
otherwise  than  in  the  sense  that  they  interferred  with  the 
enjoyment  of  these  easements  by  the  plaintiff  or  destroyed 
their  beneficial  use  to  the  extent  of  the  injury  sustained 
by  him. 

Upon  the  trial  evidence  was  given  as  to  what  effect  the 
construction  and  operation  of  the  defendant's  road  had  upon 
the  rental  value  of  the  premises.  Objection  was  taken  to 
this,  upon  the  ground  that  "  it  is  not  a  proper  measure  of 
damages." 

In  the  case  of  Bank  v.  iV".  T.  EL  B.  li,  Co.  (21  J.  <fe  S. 
412-418),  it  was  said  by  Judge  Ingram  that :  "  The  fact  that 
its  rental  value  in  the  market  had  been  depreciated  was  no 
pecuniary  loss  to  the  plaintiff  so  long  as  it  continued  to  use 
the  property  for  its  own  purposes.'" 
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This  rule,  however,  was  not  held  applicable  in  case  of  an 
occupant  of  premises  rendered  disagreeable  and  uncomfort- 
able.   {Kearney  v.  M.  K  B,  Co.,  U  N.  Y.  S.  E.  864.) 

In  the  case  imder  consideration,  the  plaintiff  Woolsey,  as 
we  have  seen,  suffered  from  the  loss  or  impairment  of  his 
easement  of  light  and  air.  This  would  render  his  premises 
disagreeable  and  uncomfortable  and  although  he  continued  in 
the  possession  thereof  using  them  for  his  own  business  he  is 
still  entitled  to  compensation  for  the  damages  he  has  sus- 
tained; and  in  order  to  determine  the  amount  thereof  we 
think  that  evidence  showing  depreciation  in  the  rental  value 
was  competent. 

In  the  case  of  Frcmcis  v.  SchoeUkopf  (53  N.  Y.  152),  the 
plaintiff  had  two  houses ;  one  was  rented,  and  she  resided  in 
the  other.  They  were  rendered  disagreeable  and  uncom- 
fortable by  reason  of  a  nuisance  maintained  by  the  defendant. 
In  an  action  to  .recover  damages  it  was  held  that  she  was 
entitled  to  recover  the  depreciation  of  the  rental  value  occa- 
sioned by  the  nuisance. 

In  Kemochan  v.  N,  Y.  El.  R.  Co.  (128  N.  Y.  559-566), 
Andrews,  J.,  says  that :  "  The  principle  that  diminished  rental 
value  is  a  basis  of  awarding  damages  has  been  frequently 
recognized  in  these  and  similar  cases."  (See  also  Hussner  v. 
Brooklyn  City  Railroad  Company,  114  N.  Y.  433 ;  TaU- 
mn  V.  M.  E.  R.  Co.,  121  id.  119.) 

The  damages  winch  the  plaintiff  was  entitled  to  recover 
^ere  those  which  he  had  sustained  in  the  use  of  his  premises 
hy  reason  of  the  construction  and  operation  of  the  defendant's 
^^.  How  much  has  the  rental  or  usable  value  of  the 
premises  been  diminished?  As  a  basis  for  estimating  the 
<lamages  the  premises  must  be  taken  as  they  are  used  during 
the  time  embraced  in  the  action,  and  the  recovery  must  be 
<^ufined  to  the  diminished  rental  or  usable  value  as  tliev 
Were.  { Tollman  v.  M.  E.  R.  Co.,  supra:  Rumsey  v.  ^Y.  Y. 
^  ^.  E.  R.  Co.,  133  K  Y.  79.) 

Was  this  measure  of  damages  adopted  ?  As  we  have  seen, 
^^  question  is  not  satisfactorily  answered  from  the  findings 
^ferred  to. 


332         WooLSEY  et  al.  v.  N.  Y.  E.  K.  R.  Co.  et  al.       [Oct., 

Dissenting  opinion,  per  Haioht,  J. 

Upon  reference  to  the  defendants'  seventeenth  request,  it 
appears  that  the  court  was  asked  to  find  that,  "  Since  the  time 
the  said  elevated  railroad  was  constructed,  and  for  many  years 
prior  thereto,  said' building  has  been  occupied  by  the  plaintiflf, 
Theodoras  B.  Woolsey,  for  the  purposes  of  his  business,  as  a 
dealer  in  flour,  and  for  the  storage  and  manipulation  of  flour." 
The  court  refused*  to  find  as  requested  otherwise  than  as  he 
had  determined  in  the  findings  signed  by  him  in  the  action. 
The  defendants  excepted  to  such  refusal.  The  findings  signed 
by  the  court  contain  no  reference  to  the  subject  embraced  in 
the  request.  The  request  is  in  accordance  with  the  undisputed 
evidence  and  the  conceded  facts  as  disclosed  by  the  plaintiff 
Woolsey's  testimony  and  should  have  been  found.  The  fact 
was  material  in  its  relation  to  the  basis  for  the  estimate  of  the 
damages  which  he  was  entitled  to  recover.  Having  occupied 
the  premises  himself  in  his  business  as  a  dealer  in  flour,  and 
for  the  storage  and  manipulation  thereof,  he  was  entitled  to 
recover  such  damages  as  he  had  suffered  bv  reason  of  the  main- 
tenance  and  operation  of  the  defendant's  railwav  in  the  use 
which  he  had  made  of  the  premises. 

The  ruling  of  the  court  upon  the  request  to  find  was  m 
effect  that  it  was  irrelevant.  In  other  words,  that  it  had  no 
bearing  upon  the  question  of  the  measure  of  damages,  thus 
indicating  that  the  rule  adopted  was  other  than  that  of  the  use 
made  of  the  premises  by  the  plaintiffs. 

But  it  is  said  that  the  attention  of  the  court  was  not  called 
to  this  rule.  The  finding,  as  we  have  shown,  was  material  and 
necessary  in  order  to  determine  the  true  measure  of  damages. 
Were  it  not  for  the  request,  we  possibly  might  assume,  in  aid 
of  the  judgment,  that  the  court  had  found  these  fact*,  but  the 
request  to  so  find  was  refused. 

In  the  case  of  Meyer  v.  Amid<m  (45  N.  Y.  169),  it  was 

held  tliat  where  a  fact  necessarv  to  sustain  the  conclusion  of 

t.' 

law  does  not  appear  in  the  findings  of  fact  and  the  case  shows 
that  upon  a  request  to  find  as  to  such  fact  there  was  a  refusal 
to  find  otherwise  than  as  already  found,  and  the  conclusion  of 
law  is  based  upon  the  facts  found,  this  court  will  not  presume 
or  infer  in  aid  of  the  judgment  a  finding  of  the  fact 
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But,  again,  the  defendant  requested  the  court  to  find : 

^^Nin^eteenth.  That  there  is  no  evidence  from  wliich  the 
court  can  determine  how  much  the  value  of  the  said  building 
to  the  plaintiff,  Theodorus  B.  Woolsey,  for  the  purposes  for 
which  it  has  been  used,  has  been  diminished,  if  at  all,  by 
reason  of  the  construction,  maintenance  and  operation  of  the 
elevated  railroad  of  the  defendants  in  Front  street." 

This  finding  was  refused,  and  properly  ;  because,  we  think, 
there  was  some  evidence  upon  which  the  court  might  deter- 
mine the  value.  But  the  request  pointedly  calls  the  attention 
of  the  court  to  the  true  rule  of  damage  as  being  that  of  the 
diminished  value  of  the  building  of  the  plaintiff,  "  for  the 
purposes  for  which  it  has  been  used."  It  consequently  appears 
to  me  tliat  the  attention  of  the  court  was  sufficiently  called  to 
the  tnie  rule  of  damages,  and  that  the  exception  to  the  refusal 
to  find  the  defendants'  seventeenth  request  was  well  taken. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur  with  Landon,  J.,  except  Haight,  J.,  dissenting. 

Judgment  modified  as  stated  in  opinion  of  Follett,  Ch«  J., 
and  as  modified  affirmed. 


In  the  Matter  of  the  Petition  of  Lewis  H.  Clark,  a  tax- 
payer of  the  Town  of  Sodus,  Appellant  and  Respondent, 
V.  Andrew  F.  Sheldon,  as  County  Treasurer,  etc.,  Appel- 
lant and  Respondent. 

Under  the  provision  of  the  Railroad  Act  of  1869  (§  4,  chap.  907,  Laws  of 
1869,  as  amended  by  chap.  283,  Laws  of  1871),  directing  the  application 
of  taxes  assessed  upon  any  railroad  in  a  town,  toward  the  redemption  of 
bonds  issued  by  it  in  the  construction  of  such  railroad  and  making  it 
the  duty  of  the  county  treasurer  to  purchase  with  such  taxes  the  bonds 
of  the  town  or  to  otherwise  invest  the  same  and  hold  the  investment  as 
a  sinking  fund  for  the  redemption  of  said  bonds,  a  county  treasurer  in 
his  relation  to  these  taxes  is  not  the  agent  of  the  county  or  the  town  but 
holds  them  as  a  trust  fimd,  for  the  purpose  expressed  in  the  act,  and 
any  action  that  diverts  it  from  that  purpose  is  illegal. 
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Any  taxpayer  of  the  town  may  apply  to  the  county  judge  for  an  order 
compelling  the  county  treasurer  to  execute  the  law  in  case  of  his  refusal 
so  to  do,  and  this  order  it  is  the  duty  of  the  coimty  judge  to  grant. 

It  is  no  defense  to  the  proceedings,  that  the  county  treasurer  has  paid 
over  the  fund  to  an  officer  of  the  town,  or  that  the  town  has  had  the 
benefit  of  it  for  other  town  purposes. 

Where  the  county  treasurer  claimed  that  he  had  paid  over  the  fund  to  the 
town  officers  and  it  appeared  that  the  transactions  upon  which  the 
claim  was  based  occurred  during  the  pendency  of  such  proceeding 
against  him,  ?idd,  that  his  refusal  to  obey  the  statute  was  not  only 
without  legal  excuse  but  was  to  be  regarded  as  willful;  and  that  he  was 
chargeable  with  the  fund  and  also  with  interest  upon  it,  as  the  town 
had  been  deprived  of  interest  which  it  would  have  earned  had  the  law 
been  obeyed. 

The  first  order  of  the  county  judge  dismissed  the  proceedings;  before  Ht 
was  made  the  county  treasurer  had  settled  with  the  town  collector 
receiving  from  him  receipts  of  county  officers  for  the  fund  in  lieu  of 
the  money;  said  order  was  subsequently  reversed.  It  was  claimed  by 
the  treasurer  that  this  order  operated  as  a  prohibition  against  the 
investment  of  the  fund  as  directed  by  the  statute.    Held,  untenable. 

(Argued  June  2,  18»2;  decided  October  1,  1892.^ 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  19, 1890,  which  modified,  and  affirmed  as  modified, 
an  order  of  the  county  judge  of  Wayne  county  granting  the 
prayer  of  the  petitioner. 

This  was  a  special  proceeding  instituted  by  a  taxpayer  of 
the  town  of  Sodus,  Wayne  county,  to  compel  the  county 
treasurer  of  said  county  to  execute  the  provisions  of  section  4 
of  chapter  907,  Laws  of  1869,  as  amended  by  chapter  283, 
Laws  of  1871,  by  investing  the  amount  of  taxes  (other  than 
school  and  road  taxes)  received  by  him  for  the  year  1881  col- 
lected on  the  assessed  valuation  of  two  railroads  in  said  town, 
to  aid  in  the  construction  of  which  the  town  had  issued  bonds. 

The  petition  stated  the  amount  of  taxes  received  by  the 
county  treasurer  applicable  to  the  purposes  contemplated  by 
the  acts  of  the  legislature  to  be  $427-j%,  and  prayed  for  an 
order  that  such  sum  be  set  apart  by  the  treasurer  as  a  sinking 
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fund  to  pay  the  bonds  of  the  town  issued  in  aid  of  the  con- 
struction of  said  railroads. 

Upon  the  hearing  before  the  county  judge  an  order  was 
made  adjudging  the  amount  of  taxes  other  than  school  and 
road  taxes  received  by  the  county  treasurer  from  said  two  rail- 
roads to  be  $2,426^^,  and  directing  him  to  apply  that  sum, 
with  interest  from  February  13,  1 882,  to  the  purchase  of  the 
bonds  of  the  town,  or  in  case  said  bonds  could  not  be  pur- 
chased to  otherwise  invest  said  sum  as  required  by  the  statute 
to  constitute  a  sinking  fund  for  the  payment  of  said  bonds, 
and  awarded  the  petitioner  $152^5^  costs  of  the  proceeding 
before  the  county  judge. 

Upon  appeal  to  the  General  Term  that  court  modified  the 
order  of  the  county  judge  by  striking  out  the  provision  afore- 
said as  to  interest  and  costs,  and  reduced  the  amount  directed 
to  be  applied  to  the  purchase  of  bonds  to  the  sum  of  $427^^, 
and  as  so  modified  aifirmed  the  order.  From  the  order  of  the 
Oeneral  Term  both  parties  appealed  to  this  court. 

Further  material  facts  appear  in  the  opinion. 

J.  Welling  for  appellant. 

Camp  <&  DunweU  for  respondent. 

Brown,  J.  Upon  the  first  hearing  of  this  proceeding  oefore 
the  county  judge  it  was  dismissed  upon  the  ground  that  the 
statutes  pursuant  to  which  it  was  instituted  were  unconstitu- 
tional. The  General  Term  refused  to  pass  upon  that  question, 
but  affirmed  the  order  of  the  county  judge  on  the  ground  (1) 
that  the  duty  of  ascertaining  the  amount  of  taxes  paid  by  the 
railroad  companies  over  and  above  school  and  road  taxes,  and 
the  portion  thereof  applicable  to  the  purposes  designated  by 
the  statute,  did  not  devolve  upon  the  county  treasurer,  and 
until  that  duty  was  performed  by  some  one  clothed  with 
authority  to  decide  those  matters  the  proceedings  were  prema- 
ture ;  (2)  that  the  sinking  fund  provision  in  the  law  under 
which  the  proceedings  were  taken  applied  only  to  bonds  issued 
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under  that  act,  and,  therefore,  had  no  application  to  the  Lake 
Ontario  Southern  road  which  was  organized  under  another  act. 

Upon  appeal  to  this  court  none  of  these  rulings  were  sus- 
tained, and  it  was  decided  (106  N.  Y.  104)  (1)  that  the  act  was 
not  in  violation  of  any  provision  of  the  Constitution  ;  (2)  that 
it  was  applicable  to  any  municipality  having  bonds  outstand- 
ing issued  under  any  statute  in  aid  of  tlie  construction  of  any 
railroad  within  its  bounds ;  (3)  that  the  scheme  of  the  act  was 
priftcticable,  and  if  tlie  amount  of  taxes  paid  by  the  railroad 
company  applicable  to  a  sinking  fund  had  not  been  ascertained 
and  separated  from  the  road  and  school  taxes  before  payment 
to  the  county  treasurer,  it  was  his  duty  to  make  the  separation 
and  invest  the  proper  amount  as  directed  by  the  statute ;  (4) 
that  the  county  judge  had  power  to  ascertain  the  amount  of 
all  the  taxes  wliich  were  to  be  devoted  to  a  sinking  fund,  and 
to  compel  the  county  treasurer  to  invest  such  sum  notwith- 
standing the  petitioner's  prayer  for  an  insufficient  amount. 

The  case,  therefore,  was  remitted  to  the  county  judge  for  a 
rehearing,  and  thereupon  he  decided  what  is  not  now  disputed 
that  the  amount  of  taxes  exclusive  of  road  and  school  taxes 
paid  by  the  two  railroad  companies  in  the  year  1881  to  the 
county  treasurer  upon  the  assessed  valuation  of  the  property 
in  the  town  of  Sodus  was  two  thousand  four  hundred  and 
twenty-six  -j^  dollars,  and  he  directed  such  sum,  with  interest 
from  February  10,  1882  (the  date  of  the  receipt  by  the  treas- 
urer of  the  last  tax  paid),  to  be  invested  as  directed  by  the 
statute. 

This  sum  represented  the  amount  raised  in  said  town  to  pay 
the  state,  county  and  town  taxes.  The  General  Term  modi- 
fied tlie  order  of  the  county  judge  by  striking  out  the  allow- 
ance of  interest,  and  by  reducing  the  amount  directed  to  be 
invested  to  four  hundred  and  twenty-seven  -^^  dollars,  the 
difference  between  the  two  sums  representing  the  amount  of 
the  town  tax  which  it  was  claimed  was  paid  by  the  county 
treasurer  to  the  officers  of  the  town  entitled  to  receive  and 
apply  the  same  to  the  purposes  designated  in  the  collector's 
warrant. 
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The  decision  of  the  General  Term  rests  npon  the  assnmption 
that  this  proceeding  is  analogous  to  an  action  between  the 
town  of  Sodus  and  the  county  of  Wayne  and  the  conclusion 
therefrom  that  the  county  could  not  be  held  liable  beyond  the 
amount  of  money  which  it  has  actually  received  and  appro- 
priated. And  as  the  money  raised  to  pay  charges  of  the  town 
had  been  turned  over  to  the  town  oflScers  and  applied  by  them 
to  the  benefit  of  the  town,  it  had  received  that  which  had 
gone  into  the  sinking  fund  and  was  estopped  from  claiming 
repayment  of  the  town  tax.  If  this  proceeding  can  be  decided 
upon  principles  applicable  to  an  action  between  the  town  and 
county,  the  decision  of  the  General  Term  could  probably  be 
upheld,  but  that  view  I  think  proceeds  from  a  misconception 
of  the  purposes  and  provisions  of  the  statute,  and  the  assumed 
analogy  cannot  be  sustained. 

The  statute  provides  that  all  taxes  except  school  and  road 
tax-^":  collected  in  any  town  on  the  assessed  valuation  of  any 
railroad  for  which  said  town  has  issued  or  shall  issue  bonds, 
shall  be  paid  over  to  the  treasurer  of  the  county  in  which  said 
town  lies.  And  it  is  made  the  duty  of  the  treasurer  with  such 
taxes  to  purchase  the  bonds  of  said  town,  or  to  otherwise 
invest  the  same  and  hold  the  investment  as  a  sinking  fund  for 
the  ultimate  redemption  and  payment  of  said  bonds.  In  case 
any  county  treasurer  shall  unreasonably  refuse  or  neglect  to 
comply  with  the  provisions  of  the  act,  any  taxpayer  of  the 
town  is  authorized  to  apply  by  petition  to  the  county  judge 
for  an  order  compelling  said  treasurer  to  execute  the  law  and 
it  is  made  the  duty  of  the  county  judge  in  a  proper  case  to 
grant  such  an  order.  It  is  plain  that  neither  the  town  or 
the  coxmty  within  which  it  lies,  nor  any  officer  or  citizen 
thereof,  have  any  power  or  authority  over  the  disposition  of 
the  taxes  mentioned  in  the  act  that  come  into  the  treasurer's 
hands.  The  county  treasurer  in  his  relation  to  these  taxes  is 
not  the  agent  of  the  county  or  the  town.  The  supervisors 
have  no  jurisdiction  over  the  fund,  and  cannot  legislate  con- 
cerning it  nor  direct  or  control  the  action  of  the  county 
treasurer  with  reference  to  it.  Neither  can  the  town  through 
SicKELs— Vol.  LXXXIX.        43 
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its  officers  or  its  town  meeting  change  the  direction  of  the 
fund,  or  cause  it  to  be  applied  to  any  purpose  except  that 
named  in  the  law  and  any  taxpayer  has  a  right  as  against  the 
town  and  all  other  taxpayers  therein  to  have  the  fund  applied 
to  the  purposes  stated  and  to  institute  proceedings  to  that  end. 
If  at  the  commencement  of  such  proceedings  such  taxes  are 
in  the  hands  of  the  county  treasurer  no  power  exists  to  relieve 
him  from  the  performance  of  the  duty  devolved  upon  him 
except  in  the  legislature  of  the  state,  and  consequently  it  can- 
not be  a  defense  for  him  to  say  that  he  has  paid  the  taxes  over 
to  any  officer  of  the  town  or  that  the  town  has  had  the  benefit 
of  it  in  its  application  to  town  purposes. 

In  the  treasurer's  hands  it  is  a  trust  fund  upon  which  the 
law  has  impressed  a  distinct  purpose,  and  any  action  that 
diverts  it  from  that  purpose  is  illegal. 

There  is  no  authority  in  the  state  that  holds  otherwise. 
The  cases  that  have  been  referred  to  in  the  opinion  of  the 
General  Term,  and  the  brief  of  the  respondent  were  actions 
by  towns  against  the  counties  to  compel  the  application  to  the 
sinking  fund  of  state  and  county  taxes  which  the  county  had 
misappropriated  by  directing  the  county  treasurer  to  apply  to 
purposes  other  than  the  sinking  fund. 

They  proceeded  upon  the  doctrine  of  money  had  and  received 
by  the  county  which  the  law  had  appropriated  to  the  payment  of 
a  corporate  obligation  of  the  town,  and,  of  course,  in  such  an 
action,  the  town  taxes  were  not  involved  as  they  never  came 
into  the  possession  or  under  the  control  of  the  county  and, 
consequently,  no  question  of  estoppel  or  waiver  was  presented. 
But  all  the  cases  recognize  the  trust  character  of  the  fund  in 
the  hands  of  the  county  treasurer  and  his  duty  in  reference 
thereto. 

In  this  case  on  the  former  appeal  it  was  said  by  Judge  Eabl 
(p.  110) :  "  The  authorities  of  towns,  villages,  cities  and  counties 
have  no  right  to  divert  or  appropriate  these  taxes  for  other 
purposes.  They  never  come  into  the  hands  of  the  county 
treasurer  for  any  other  purpose  than  that  mentioned  in  the 
section,  and  they  are  devoted  by  law  to  the  benefit  of  the 
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municipalities  in  which  they  are  collected,  and  must  be  held 
and  invested  in  the  mode  directed  for  its  benefit."     Again  (p. 
113) :  "  He "  (the  county  treasurer)  "  has  no  right  to  use  the 
money  produced  by  these  taxes  to  discharge  any  of  their  obli- 
gations.    The  law  has  appropriated  it  for  a  specific  purpose, 
and  it  is  his  duty  to  apply  it  to  that  purpose."     (See  also 
Stroti'ffh  V.  Supervisors,  119  N.  Y.  212;  Crowninshield  v. 
Supervisars,  124  id.  583.)     It  follows  that  it  would  not  be  a 
defense  to  a  proceeding  of  this  character  that  the  taxes  had 
been  paid  over  to  the  town  officer  to  be  applied  to  other  pur- 
poses, unless  it  could  be  shown  that  the  petitioner  had  in  some 
way  waived  the  right  that  the  statute  confers  upon  taxpayers 
of  the  town,  to  apply  to  the  county  judge  for  the  enforcement 
of  the  law.     There  was  no  such  claun  in  this  case.     Demand 
was  made  upon  the  respondent  on  January  19,  1882,  that  he 
comply  with  the  law.     On  January  twentieth  he  refused  on  the 
ground  that  all  the  taxes  were  appropriated  to  other  purposes. 
On  February  tenth  this  proceeding  was  commenced.     He  then 
had  in  his  possession  the  tax  paid  by  the  Rome,  Watertown 
and  Ogdensburg  road,  and  three  days  after  he  received  the  tax 
paid  by  the  Lake  Ontario  Southern  road.     He  held  these  taxes 
until  March  twenty-eighth,  when  he  settled  with  the  town  col- 
lector and  then  accepted  in  lieu  of  cash  the  receipts  of  the 
town  officers  for  the  money  paid  to  them  by  the  town  col- 
lector.    In  that  way  he  claims  to  have  paid  over  the  town 
taxes  to  the  town  officers.     In  substance  that  was  the  effect  of 
his  settlement  with  the  collector ;  but  he  had  no  right  to  thus 
divert  any  part  of  the  taxes  paid  by  the  railroad,  and  his  action 
in  that  respect  was  not  only  illegal  and  in  disregard  of  the  law, 
but  it  was  in  defiance  of  the  legal  proceedings  then  pending 
against  him.     It  needs  no  argument  or  citation  of  authority  to 
show  that  no  act  upon  the  part  of  a  trustee,  subsequent  to  the 
commencement  of  proceedings  against  him  to  enforce  the  trust, 
can  defeat  the  right  to  a  judgment  in  such  proceedings.     The 
operation  and  effect  of  judgments  and  orders  of  the  court  and 
judicial  officers  cannot  be  nullified  in  that  way.     In  Contem- 
plation of  law  the  fund  is  still  in  the  respondent's  possession 
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and  under  his  control,  and  the  rights  of  petitioners  tc>  be  deter- 
mined by  the  facts  as  they  existed  at  the  iiling  of  the 
petition. 

Our  attention  is  called  to  the  language  of  the  statute,  viz,, 
that  proceedings  can  be  instituted  against  the  county  treasurer 
only  when  he  "  unreasonably  "  refuses  to  comply  mth  the  law, 
and  it  is  argued  that  the  respondent's  refusal  in  this  case  was 
not  unreap'^nable,  inasmuch  as  he  beUeved  it  was  not  his  duty 
to  separate  the  school  and  road  from  the  other  taxes,  or  to 
determine  how  much  was  necessary  to  go  into  the  sinking 
fimd.  We  consider  that  this  question  was  disposed  of  on  the 
former  appeal,  and  no  exception  presents  it  now. 

But  the  respondent  did  not  place  his  refusal  on  the  grounds 
stated.  He  declined  to  execute  the  law  for  the  reason  that  tlie 
taxes  "  were  appropriated  for  specific  purposes,"  of  which  the 
sinking  fund  was  not  one.  It  is  also  claimed  tliat  the  first 
order  of  the  county  judge  operated  as  a  prohibition  against  the 
investment  of  the  tax  as  directed  by  the  statute,  and  a  justifi- 
cation of  the  respondent's  action.  Inasmuch  as  the  settlement 
with  the  town  collector  was  on  March  twenty-eighth,  and  the 
order  dismissing  the  proceedings  was  not  made  until  May 
tenth,  the  force  of  tliis  argument  is  not  apparent. 

We  think  that  the  respondent's  action  in  refusing  to  execute 
the  law  was  without  legal  excuse,  and  must  be  regarded  as 
willful,  and  that  he  is  chargeable  with  interest  on  the  fund. 

The  town  has  been  deprived  of  interest  which  the  fund 
would  otherwise  have  earned,  and  it  must  be  paid  as  daoia^i;e6 
for  a  wrongful  act. 

So  much  of  the  order  of  the  General  Term  as  was  appealed 
from  by  the  petitioner  should  be  reversed  and  the  order  of  the 
county  judge,  as  modified  by  the  General  Term,  afBrmed,  with 
costs  to  the  petitioner  in  tliis  court  and  at  General  Term. 

All  concur 

Order  aflirmed. 
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William  M.  Tebo,  Appellant,  v.  The  City  of  Brooklyn, 

Eespondent. 

The  proYision  of  the  Revised  Statutes  (1  R  S.  990,  §  4),  which  directs 
that  when  the  line  between  two  towns,  wards  or  counties  divides  a  farm 
or  lot  the  same  shall  be  taxed,  if  occupied,  in  the  town,  ward  or  county 
where  the  occupant  resides,  applies  as  well  to  lots  in  cities  divided  by 
lines  between  wards  and  counties,  as  to  farm  lands. 

Plaintiff  is  the  owner  of  land,  a  part  of  which  lies  above  and  part  below 
low- water  mark  of  Gowanus  bay,  which  land  is  laid  out  as  a  city  block 
in  the  city  of  Brooklyn;  he  constructed  a  pier  from  the  upland  extend' 
ing  to  the  outer  line  of  his  lot  and  used  and  occupied  it  with  the  upland. 
The  whole  lot  was  assessed  and  taxed  by  the  city  assessors,  and,  upon 
plaintiiTs  refusal  to  pay,  the  lot  was  advertised  for  sale.  In  an  action 
to  restrain  the  sale  on  the  ground  that  the  portions  of  the  block  below 
high-water  mark  were  not  within  the  city  of  Brooklyn,  field,  that, 
ooneedlng  this  to  be  so,  and  that  part  of  the  lot  was  within  that  city 
and  part  within  the  city  of  New  York,  the  assessment  was  legal;  and 
so,  the  action  was  not  maintainable. 

(Argued  June  2,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  ordei 
made  July  18,  1890,  which  reversed  a  judgment  in  favor  oi 
plaintiff  entered  ujjon  a  decision  of  the  court  on  trial  at  Special 
Term,  refused  a  new  trial  and  o'-dered  final  *udgment  in  f avoi 
of  defendant. 

Tliis  was  an  action  to  restrain  the  sale  of  plaintiff's  property 
in  the  city  of  Brooklyn  for  the  taxes  of  1886,  and  to  compel 
the  cancellation  of  the  tax  of  record. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Josiah  T.  Ma/recm  for  appellant. 

Richard  B,  Oreen  for  respondent, 

FoLLETT,  Ch.  J.  Twenty-third  and  Twenty-fourth  streets, 
in  the  city  of  Brooklyn,  are  200  feet  apart,  parallel  with  each 
other,  and  extend  southeasterly  from  the  shore  of  Gowanug 
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bay,  which  bay  is  bounded  on  the  nortli  and  east  by  said  city. 
Second  avenue  crosses  these  streets  at  riglit  angles,  and  about 
300  feet  southeasterly  of  low-water  mark  on  the  shore  of  that 
bay.  First  avenue  is  laid  out  through  that  part  of  the  city 
that  bounds  the  bay  on  the  north,  extending  actually  to  the 
north  shore,  but  it  is  laid  out  by  imaginary  lines  over  the  shoal 
waters  of  the  bay  to  and  across  Twenty-third  and  Twenty- 
fourth  streets.  The  space  bounded  on  the  north  by  the  south 
line  of  Twenty-third  street,  on  the  east  by  Second  avenue,  on  the 
south  by  the  north  line  of  24th  street,  and  on  the  west  by  tlie 
east  line  of  1st  avenue  prolonged  from  the  north  shore  across 
these  streets,  forms  a  block  or  lot  about  700  feet  long  between 
the  avenues,  and  200  feet  wide  between  the  streets.  About 
300  feet  of  the  easterly  end  of  this  lot  is  above  low-water 
mark,  but  the  remainder  about  400  feet  by  200  feet  is  below 
low-water  mark.  The  land  below  the  low-water  mark  was  at 
sometime,  the  date  not  appearing,  acquired  by  the  plaintiff 
from  the  State  of  New  York,  but  from  whom,  or  when  he 
acquired  the  land  above  the  low-water  mark  does  not  appear, 
nor  is  it  material,  for  it  is  conceded  that  in  1866  plaintiff 
owned  the  entire  block  or  lot. 

In  1865,  plaintiff  constructed  a  pier  midway  between  23d 
and  24th  streets,  30  feet  wide  and  extending  northwesterly  to 
the  east  line  of  1st  avenue,  if  prolonged  from  the  north  shore 
to  24th  street.  It  is  85  feet  from  the  north  side  of  this  pier 
to  the  north  line  of  the  plaintiff's  lot,  and  it  is  the  same 
distance  from  the  south  side  of  the  pier  to  the  south  boundary 
of  this  lot.  This  lot  of  land  bounded  by  these  streets  and 
avenues,  partly  below  and  partly  above  low-water  mark,  as 
above  described  was  in  1886  known  on  the  assessment  map  of 
the  8th  ward  of  the  city  of  Brooklyn,  as  block  33.  In  tliat 
year  the  board  of  assessors  of  that  city  valued  this  block  or 
lot  at  815,000,  and  levied  a  tax  thereon  of  $409.54,  which  the 
plaintiff  refused  to  pay  and  the  defendant  advertised  that  it 
would  sell  the  block  on  the  6th  of  June,  1888,  for  the  non- 
payment of  taxes.  In  May  of  that  year  this  action  was  b^nn 
to  restrain  the  sale  on  the  ground  that  the  portions  of 'this 
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block  below  low-water  mark,  on  the  north  and  south  sides  of 
flie  pier,  were  not  within  the  city  of  Brooklyn.  The  plaintiff 
concedes  that  the  part  of  the  block  above  low-water  mark  and 
the  pier  are  within  the  city,  and  subject  to  assessment  tlierein. 
Whether  lands  and  piers  beyond  the  natural  low-water  mark 
of  the  shores  of  the  city  of  Brooklyn  are  within  or  witliout 
the  boundaries  of  the  city  has  been  considered  in  several 
cases.  UdaU  v.  BrooTdyn  (19  John.  175),  was  an  action  to 
recover  a  penalty  for  measuring  grain  for  hire  within  the  then 
village  of  Brooklyn,  in  violation  of  the  ordinances.  It  was 
conceded  that  defendant  was  a  licensed  measurer  in  the  city 
of  Xew  York.  A  pier  had  been  constructed  from  the  shore 
of  Long  Island  westward  beyond  low-water  mark,  on  the  end 
of  which  the  measuring  was  done.  The  defense  was  that  the 
act  complained  of  was  committed  beyond  the  limits  of  Kings 
county,  which  was  bounded  by  low-water  mark.  The  court 
said,  in  deciding  the  case :  "  We  are  of  the  opinion  that 
Kings  county  includes  all  the  wharves  and  made  land  on  the 
Long  Island  shore  of  the  East  river,  as-  well  as  natural  alluvion 
to  the  actual  hue  of  low  water."  lAike  v.  Brooklyn  (43 
Barb.  54)  was  an  action  to  recover  the  value  of  a  building 
destroyed  during  the  draft  riots  of  July,  1863.  The  property 
was  on  the  end  of  a  pier  beyond  low-water  mark.  The  court 
held  that :  "  The  jurisdiction  of  the  city  of  Brooklyn  must, 
from  necessity,  follow  the  shore  as  it  advances  into  the  river 
or  bay,  whether  the  accretion  proceeds  from  alluvion  or  arti- 
ficial deposits  and  erections."  This  case  was  affirmed  by  the 
Court  of  Appeals  in  June,  1865.  AUantio  Dock  Company 
V.  BrooTdyn  (1  Abb.  Ct.  App.  Decis.  24 ;  S.  C,  3  Keyes, 
445 ;  3  Trans.  App.  305)  was  an  action  to  recover  damages 
for  the  destruction  of  a  pier  and  a  dredging  machine  floating 
in  a  basin  formed  in  part  by  the  pier.  The  pier  extended 
below  low-water  mark  and  the  machine  was  floating  near  the 
end  of  the  pier.  It  was  held:  "It  has  been  repeatedly 
adjudged  that  the  boundary  of  territorial  jurisdiction  between 
the  counties  of  New  York  and  Kings  is  the  actual  line  of  low 
water  on  the  Brooklyn  side,  whether  corresponding  with  the 
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original  low-water  line  on  the  East  river  shore,  or  varied  by 
the  permanent  encroachment  of  docks,  piers  and  wharves,  or 
other  artificial  erections  for  the  purposes  of  general  com- 
merce." The  same  rule  was  held  in  Orr  v.  Brooklyn  (36  X. 
Y.  661).  Under  these  decisions  it  cannot  be  doubted  that 
the  pier  was  within  the  jurisdiction  of  the  defendant's  assess- 
ors. Since  the  cases  cited  were  decided  the  boimdaries  of  the 
city  of  Brooklyn  have  been  somewhat  changed,  and  it  is 
asserted  that  they  now  extend  below  the  low-water  mark. 
This  question  we  do  not  consider  it  necessary  to  determine 
upon  this  appeal. 

May  11,  1886,  article  1  of  title  2  of  chapter  13  of  part  1  of 
the  Kevised  Statutes  was  amended  by  adding  thereto  section  4, 
which  then  read  as  follows : 

"  §  4.  When  the  line  between  two  towns,  wards  or  counties 
divides  a  farm  or  lot,  the  same  shall  be  taxed,  if  occupied,  in 
the  town,  ward  or  county  where  the  occupant  resides ;  if 
unoccupied,  each  part  shall  be  assessed  in  the  town,  ward, 
village  or  county  where- the  same  shall  lie." 

This  section  laid  down  a  rule  for  the  assessment  of  lots  in 
cities  divided  by  the  lines  between  wards  or  counties  as  well 
as  for  farms  divided  by  the  boundary  lines  of  towns*  Assum- 
ing this  lot  was,  as  the  plaintiff  contends,  partly  within  the 
city  of  Brooklyn,  and  partly  within  the  city  of  New  York, 
the  case  falls  within  the  statute,  and  the  assessment  was  leg^ 
and  the  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


r 
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Samuel  Schutleb  et  al.,  Appellants,  v.  The  Fhcenix  Insur- 
ance Company,  of  Brooklyn,  Respondent. 

Defendant  insured  a  cargo  of  com  on  a  canal  boat  against  all  perils  and 
losses  which  should  occur  on  the  voyage,  excepting  those  "arising  from 
'^r  caused  by  ice."  The  policy  contained  this  provision  :  "  It  is  under- 
stood there  can  be  no  abandonment  of  the  subject  insured,  nor  shall  the 
acts  of  the  insurers  or  their  agents  in  recovering,  saving  or  disposing  of 
the  property  hereby  insured  be  considered  a  waiver  or  an  acceptance  of 
an  abandonment,  nor  as  affirming  or  denying  any  liability  under  this 
policy ;  but  such  acts  shaft  bo  considered  as  done  for  the  benefit  of  all 
concerned,  without  prejudice  to  the  rights  of  either  party."  The  boat 
having  been  injured  by  ice  and  the  com  damaged  by  wetting,  it  was 
first  taken  possession  of  by  a  state  officer  and  then  defendants'  agent 
took  cTiarge  of  it,  removed  therefrom  the  com  that  was  not  damaged, 
which  was  delivered  to  and  accepted  by  phiintiffs,  and  sold  the  damaged 
corn;  the  proceeds,  after  deducting  expenses  of  sale,  w^ere  paid  over  to 
plaintiflPs,  "without  prejudice,"  to  which  course  of  psocedure  plaintiff 
made  no  objection.  In  an  action  upon  the  policy,  held,  that  the  loss 
having  been  caused  by  a  risk  expressly  excepted  no  liability  existed 
nnd^  the  policy ;  that  defendant  by  taking  possession  of  the  cargo 
did  not  acknowledge  its  liability  for  the  loss,  and  was  not  estopped  from 
contesting  it,  and  no  estoppel  could  be  created  by  subsequent  acts  of 
waiver  or  conduct  on  defendants'  part,  unless  they  amounted  to  a  con- 
version, an^  as  what  was  done  in  saving  the  cargo  was  pursuant  to  the 
provisions  of  the  policy  and  were  for  the  benefit  of  all  concerned,  there 
was  no«conversion,  and  so  defendants  were  not  liable. 

Reported  below,  56  Hun,  498. 

(Argue<l  June  2,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  26,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  tlie  report  of  a  referee. 

This  action  was  brought  upon  a  policy  of  marine  insurance 
(1)  to  recover  tlie  damages  alleged  to  have  been  sustained  by 
the  wetting  of  a  cargo  of  com  (2)  or  to  recover  as  for  a  con- 
version of  the  property. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Matthew  Hale  for  appellants. 
SicKELs  —  Vol.  LXXXIX.        44 
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George  Clinton  for  respondent. 

FoLLETT,  Ch.  J.  November  19,  1887,  the  plaintiffs  owned 
8,000  bushels  of  corn  which  they  shipped  on  the  canal  boat 
"  H.  D.  Taft,"  to  be  carried  on  the  Erie  canal  from  Buffalo  to 
Albany.  On  that  day  the  defendant,  by  an  open  policy  in 
writing,  insured  the  plaintiffs  in  the  sum  of  $4,200  against  the 
adventures  and  perils  of  the  canal  and  all  other  perils,  losses 
or  misfortunes  that  should  happen  to  the  damage  of  the  cargo 
on  the  voyage,  ^'  excepting  perils^  losses  and  misforl/waes  arm- 
ing from  or  caused  hy  ice,^^ 
The  policy  contained  the  following  provision : 
"  In  case  of  loss  or  misfortune  it  shall  be  the  duty  of  the 
captain  and  crew,  or  those  liaving  command,  to  use  the  utmost 
diUgence  and  attention  to  save  tlie  property  until  some  agent 
of  this  company  shall  arrive,  and  upon  his  arrival  to  assist  him 
in  the  care  and  saving  of  the  property,  and  neglect  to  do  sa 
will  render  this  policy  void,  and  it  is  understood  there  can  be 
no  abandonment  of  the  subject  insured ;  nor  shall  the  aftts  of 
the  insurers  or  their  agents  in  recovering,  saving  or  disposing 
of  tlie  property  hereby  insured,  be  considered  a  waiver  or  an 
acceptance  of  an  abandonment,  nor  as  affirming  or  denymg 
any  liability  under  this  policy ;  but  such  acts  shall  be  consid- 
ered as  done  for  the  benefit  of  all  concerned,  without  preju- 
dice to  the  rights  of  either  party."  The  boat  proceeded  on 
its  voyage,  reaching  Hoffman's  Ferry,  which  is  about  ten  miles 
west  of  Schenectady,  at  noon,  December  first.  Before  this 
time  ice  about  two  inches  thick  had  formed  on  the  canal,  which 
during  that  afternoon  had  been  broken  between  Hoffmanns 
Ferry  and  Schenectady,  by  an  ice  breaker  operated  under  the 
direction  of  the  superintendent  of  public  works.  The  effect 
of  breaking  the  ice  was  to  form  a  channel  about  twenty  feet 
wide,  more  or  less,  filled  with  small  pieces  of  floating  ice  and 
leaving  on  each  side  solid  ice  with  ragged  edges.  The  referee 
found  that  the  ice  through  which  the  boat  passed  cut  away 
portions  of  the  planking,  making  an  opening  in  the  boat  near 
the  water  line,  through  which  the  water  leaked.     That  the 
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boat  began  to  leak  shortly  after  three  o'clock  in  the  afternoon 
of  December  first  and  continued  until  about  eleven  o'clock  in 
the  evening  of  that  day,  at  which  time  there  was  about  sixteen 
inches  of  water  in  the  hold,  which  wet  a  portion  of  the  com. 
Shortly  after  the  hour  last  mentioned  the  level  where  the  boat 
lay  was  drawn,  under  the  authority  of  the  superintendent  of 
public  works,  and  the  boat  rested  on  the  bottom  of  the  canal 
until  the  morning  of  December  second,  when  the  injury  to  it 
was  repaired,  aud  the  water  was  then  let  into  the  level  and  the 
boat  floated.  But  the  eorn  had  become  so  wet  that  it  expanded 
with  such  force  as  to  separate  the  planking  of  the  sides  and 
bottom  of  the  boat,  creating  new  leaks  through  which  water 
again  entered  to  the  injury  of  the  cargo.  The  result  was  that 
6,761  bushels  of  the  cargo  were  wet,  1,239  bushels  remain- 
ing dry.  On  that  day  the  defendant,  by  its  agent,  took  pos* 
session  of  the  boat  and  removed  therefrom  the  dry  corn,  which 
was  delivered  to  and  accepted  by  the  plaintiffs  without  preju- 
dice to  the  rights  of  the  parties  as  they  then  existed.  Late  in 
the  afternoon  of  December  third  the  defendants  sold  the 
damaged  corn  for  $2,197.75,  which  sum,  after  deducting  the 
expenses,  was  paid  over  to  the  plaintiffs  without  prejudice  to 
the  rights  of  either  of  the  parties  as  they  then  existed. 

The  referee  found  that  the  defendant  in  taking  possession 
and  selling  the  cargo  acted  in  good  faith ;  that  the  plaintiffs 
were  present  and  knew  what  was  being  done  to  preserve  the 
property  and  that  they  made  no  objection  to  the  means  adopted 
or  to  the  sale  which  was  made.  Afterwards  the  plaintiffs 
served  proof  of  loss  and  brought  this  action  to  recover  the 
damages  sustained.  That  the  injury  to  the  boat  and  the 
resulting  damage  to  the  cargo,  was  caused  by  ice,  which  was 
one  of  the  perils  not  insured  against,  is  found  as  a  fact,  and  no 
case  having  been  made  and  the  record  containing  nothing  but 
the  judgment-roll,  the  facts  found  cannot  be  challenged. 

The  plaintiffs  seek  to  avoid  the  defense  upon  the  theory 
that  the  defendant  by  taking  possession  of  the  cargo  acknowl- 
edged its  liability  for  the  loss  and  is  now  estopped  from  con- 
testing it.     The  cases  in  which  insurers  have,  by  their  conduct, 
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been  estopped  from  interposing  technical  defenses  are  nnmer- 
ons,  but  no  case  has  been  cited  wherein  an  original  liability  has 
been  created  by  such  conduct.  Under  this  policy  the  defend- 
ant was  not  liable  for  a  loss  caused  by  ice,  which  was  a  risk 
expressly  excepted  by  the  terms  of  the  policy.  No  liability 
existing  under  the  policy,  none  could  be  created  by  any  sub- 
sequent acts  of  waiver  or  conduct  on  the  part  of  the  defend- 
ant unless  its  acts  amounted  to  a  conversion  for  which  it  would 
be  liable.  The  court  found  that  what  was  done  by  the  defend- 
ant in  saving  the  cargo  was  pursuant  to  the  provisions  of  the 
policy  and  for  the  benefit  of  all  concerned.  The  learned 
counsel  for  the  appellant  refers  to  many  cases  in  which  it  has 
been  held  that  insurers  become  liable  as  for  a  total  loss  by 
taking  possession  of  the  subject  insured.  This  rule  is  a  well- 
aettled  one,  but  in  the  cases  cited  the  contract  was  quite  differ- 
ent from  the  polic  issued  by  this  defendant  which  contains 
this  provision : 

"Nor  shall  the  acts  of  the  insurers  or  ^aeir  agents  in  recov- 
ering, saving  or  disposing  of  the  property  thereby  insured  be 
considered  a  waiver  or  acceptance  of  an  abandonment,  nor  as 
affirming  or  denying  any  liability  under  this  policy,  but  such 
acts  shall  be  considered,  without  prejudice  to  the  rights  of 
either  party."  This  takes  the  case  out  of  the  rule  ordinarily 
applicable  to  marine  contracts  of  insurance. 

There  are  no  facts  found  by  the  referee  upon  which  a  recov- 
ery can  be  predicated  upon  the  theory  that  the  defendant 
converted  to  its  own  use  any  part  of  the  cargo.  The  boat  was 
first  taken  possession  of  by  a  deputy  superintendent  of  public 
works,  probably  to  diminish  the  dangers  of  interrupting  navi- 
gation, and  when  the  agent  of  the  defendant  arrived  the  next 
day  one  of  the  plaintiffs  liad  reached  the  wreck,  and  made  no 
objection  to  what  was  afterwards  done  with  the  cargo. 

The  judgment  should  be  affirmed  with  costs. 

All  concur,  except  Vakn  and  Parkeb,  JJ.,  dissenting,  and 
Landon,  J.,  not  sitting. 

Judgment  affirmed. 
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Louis  Fleischman^  Kespondent,  v.  Lippman  Toplitz, 

Appellant. 

Under  and  by  the  act  of  1860  (Chap.  845,  Laws  of  1860),  in  reference  to 
the  rights  and  liabilities  of  lessees  of  buildings  in  case  of  their  destruc- 
tion by  the  elements,  or  injury  so  as  to  be  untenantable,  upon  the 
destruction  by  fire  of  a  building  occupied  by  a  tenant,  the  relation 
between  a  tenant  and  his  landlord  is  dissolved,  unless  he  elects  that  it 
shall  continue. 

A  notice  to  the  landlord  from  the  tenant  of  his  intention  to  surrender  is 
not  necessary,  he  is  simply  required  to  surrender  as  soon  as  reasonable 
under  the  circumstances. 

Plaintiff  leased  from  defendant  certain  premises  in  the  city  of  New  York 
upon  which  were  stables,  for  the  term  of  five  years  from  November  1, 
1872.  The  lease  provided  that  plaintiff  should,  at  his  own  cost,  comply 
with  the  rules  and  regulations  of  the  board  of  health  of  the  city.  The 
stables  were  destroyed  by  fire  July  25,  1877,  and  a  number  of  horses 
were  burned  to  death.  Immediately  after  the  fire  a  notice  was  served 
upon  defendant  by  the  board  of  health  requiring  him  to  remove  the 
debris.  This  he  sent  to  plaintiff  with  a  letter  referring  to  the  provision 
of  the  lease  and  requesting  him  to  do  the  work,  adding  that  if  it  should 
be  decided  that  he  (defendant)  was  to  pay  for  it  he  would  do  so.  Plaintiff 
thereupon  commenced  the  work,  which  was  completed  July  thirty- 
first;  he  had  paid  the  rent  to  August  first,  and  did  not  occupy  the  prem- 
ises after  the  fire,  except  to  uncover  and  remove  the  dead  horses.  In 
an  action  to  recover  the  expense  of  the  work,  a  recovery  was  had  for 
the  cost  of  removing  the  debris  other  than  the  dead  horses.  Held,  no 
error;  that  the  facts  did  not  authorize  a  finding,  as  a  matter  of  law,  that 
plaintiff  had  elected  to  continue  his  tenancy,  as  the  occupation  after  the 
fire  was  not  necessarily  under  the  lease. 

It  teems  that  as  the  lease  was  terminated,  the  plaintiff,  as  between  him  and 
his  landlord,  was  not  bound  by  its  terms  to  perform  any  act  made  neces- 
sary by  the  fire,  but  any  burden  cast  upon  the  premises  thereby  was 
to  be  borne  by  the  landlord,  and  so  defendant  was  not  bound  to  remove 
the  dead  horses. 

Upon  the  trial,  defendant  read  from  a  letter  of  plaintiff,  dated  August 
ninth,  an  extract  to  the  effect  that  all  his  property  that  could  be  reached 
having  been  removed,  his  watchman  had  been  withdrawn;  plaintiff 
was  permitted  to  read  from  the  same  letter  an  extract  stating  that  a  bill 
inclosed  was  for  extra  help  hired  pursuant  to  defendant's  directions  and 
instructions.    HM,  no  error. 

Reported  below.  67  Him,  126. 

(Argued  June  2,  1892;  decided  October  1,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  upon 
an  order  made  October  6,  1890,  which  modified  a  verdict  for 
the  plaintiflE  directed  by  the  trial  court,  by  deducting  there- 
from $9,188,  and  in  all  other  respects  overruled  the  exceptions 
directed  to  be  heard  in  the  first  instance  at  the  General  Term. 

The  action  was  to  recover  for  money  expended  by  the 
plaintiff  in  the  removing  the  debris  and  carcasses  of  dead 
horses  from  premises  on  West  Thirtieth  street,  Ifew  York 
city,  immediately  after  a  fire  which  occurred  July  25,  1877, 
and  destroyed  the  stables  upon  the  premises  and  caused  the 
death  of  thirty-seven  horses  which  were  therein  at  the  time. 
The  defendant  was  the  owner  of  the  premises ;  the  plaintiff 
was  his  tenant  under  a  written  lease  for  the  term  of  five  years 
from  November  1,  1872.  The  lease  contained  the  clause  that 
the  plaintiff  "at  his  own  proper  cost,  charge  and  expense, 
will  comply  with  all  the  rules,  orders  and  requirements  of  the 
department  of  buildings  of  the  city  of  New  York,  and  the 
board  of  health  of  said  city."  Immediately  after  the  tire  a 
notice  was  served  upon  the  defendant  by  the  board  of  health 
requiring  him  to  remove  the  debris.  The  defendant  sent  the 
notice  to  the  plaintiff  in  a  letter  which,  after  referring  to  the 
order,  proceeded  :  "  In  my  lease  with  you  it  is  especially  pro- 
vided that  you  have  to  comply  with  the  requirements  of  the 
board  of  health.  The  work  must  be  done  at  once,  and  I 
would  therefore  request  you  not  to  delay  a  moment.  If  it 
will  be  decided  that  I  have  to  pay  for  it,  I  will  do  so 
cheerfully." 

The  plaintiff  immediately  procured  the  work  to  be  done. 
It  consisted  of  throwing  aside  and  piling  up  the  bricks  and 
other  debris,  so  as  to  uncover  the  dead  horses  and  then  taking 
them  away.  The  expense  of  the  work  upon  the  debris 
necessary  to  be  done  to  uncover  the  dead  horses  and  make 
ready  for  their  removal  was  $465.50,  and  the  expense  of 
removing  them  was  eighty-three  dollars  and  forty  cents.  The 
work  was  completed  July  thirty-first.  Plaintiff  had  paid  the 
rent  up  to  August  first.     He  paid  none  afterwards,  and  his 
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only  occupation  of  the  premises  after  the  fire  was  for  the  pur- 
pose of  removing  the  dead  horses  and  making  some  salvage 
of  damaged  property  belonging  to  him.  The  plaintiff, 
August  ninth,  sent  to  the  defendant  the  bills  for  the  expense 
of  the  work  upon  the  debris  and  for  the  removal  of  the  dead 
horses.  This  letter  stated  :  "  Since  all  the  property  belonging 
to  us  that  could  be  reached  has  been  removed  our  watchman 
has  been  withdrawn." 

At  the  close  of  plaintiff's  testimony  the  defendant  moved 
for  a  nonsuit  upon  the  ground  that  the  plaintiff  by  the  terms 
of  the  leafie  was  bound  to  obev  all  tlie  orders  of  the  board  of 
health,  and  therefore  to  remove  the  dead  horses  and  the 
debris  incident  to  such  removal,  and  apart  from  the  lease  was 
bound  to  do  so.  This  motion  was  denied,  and  after  some  evi- 
dence on  the  part  of  the  defendant  to  the  effect  that  the 
plaintiff,  prior  to  the  letter  of  August  ninth,  gave  the  defend- 
ant no  notice  of  his  intention  to  quit  the  premises,  and  that 
the  only  promise  of  the  defendant  was  to  pay  if  he  should  be 
liable,  the  defendant's  counsel  moved  for  a  nonsuit  upon  the 
whole  testimony,  which  was  denied.  The  defendant's  counsel 
then  asked  to  go  to  the  jury  and  requested  the  court  to  charge 
that  if  the  plaintiff  did  not  notify  the  defendant  prior  to  the 
ninth  of  August,  that  he  intended  to  surrender  the  premises, 
the  lease  did  not  terminate  till  then.  The  court  denied 
defendant's  request  to  go  to  the  jury.  Defendant's  counsel 
renewed  his  request  to  go  to  the  jury,  and  asked  the  court  to 
charge  that  if  the  plaintiff  remained  in  possession  of  the 
premises  after  August  first,  he  did  not  quit  and  surrender 
them  to  defendant  within  the  meaning  of  chapter  345,  Laws 
of  1860,  and  that  that  being  so,  the  defendant  was  entitled  to 
a  verdict.  The  court  again  refused,  and  the  defendant  then 
moved  that  the  court  direct  a  verdict  in  his  favor.  This 
motion  was  denied.  The  court  upon  motion  of  plaintiff's 
counsel  then  directed  a  verdict  in  plaintiff's  favor  for  the 
whole  amount  claimed.  The  defendant's  counsel  duly 
excepted  to  the  several  refusals  and  rulings. 

The  General  Term  held  that  the  plaintiff  ought  to  pay  for 
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the  removal  of  the  carcasses  of  his  dead  horses,  and  the 
defendant  for  the  labor  upon  the  other  debris,  and  directed 
judgment  accordingly. 

Further  facts  are  stated  in  the  opinion. 

K  T.  Brackett  for  appellant. 

A,  J,  Dittenhoeffer  for  respondent. 

Landon,  J.  The  defendant's  motions  for  a  nonsuit  were 
properly  denied.  They  were  based  upon  the  assumption, 
which,  we  think,  was  untenable  as  a  matter  of  law,  that  the 
relation  of  landlord  and  tenant  continued  between  the  parties, 
after  the  destruction  of  the  buildings  by  tire  until  the  plaintiff 
gave  notice  of  his  intention  to  surrender  the  leasehold  prem- 
ises, or  at  least  until  he  did  surrender  them. 

His  requests  to  go  to  the  jury  were  coupled  with  the  same 
assumptions  of  law,  and  he  thereupon  asked  the  instruction 
that  if  the  plaintiff  did  not  give  the  notice  of  his  intention  to 
surrender  the  premises  until  the  ninth  of  August,  or  remained 
in  possession  of  the  premises  until  that  date,  the  plaintiff  was 
not  entitled  to  a  verdict. 

The  facts  in  these  respects  were  as  assumed  by  the  defend- 
ant, but  we  think  the  law  was  not. 

The  statute,  Ch.  345,  Laws  of  1860,  dissolved  the  relation 
of  landlord  and  tenant  between  the  parties  unless  the  plaintiff 
elected  that  it  should  continue.  {Smith  v.  Kerr^  108  N.  Y. 
31 ;  Johnson  v.  Opjpenheim^  56  id.  280.)  The  tenant's  elec- 
tion to  continue  the  relation  no  doubt  could  be  inferred  from 
circumstances.  The  act,  however,  does  not  require  the  tenant 
to  serve  the  landlord  with  notice  that  he  intends  to  quit  and 
surrender ;  it  provides  that  upon  the  destruction  of  the  build- 
ing without  fault  of  the  tenant,  the  latter  "  may  thereupon 
quit  and  surrender  possession  of  the  leasehold  premises."  If 
he  does  this  as  soon  as  it  is  reasonable  for  him  to  do  it  under 
the  circumstances,  he  does  it  soon  enough.  Here,  the  destruc- 
tion of  the  buildings  was  complete.      The  plaintiff's  term  as 
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tenant  would  expire  in  lees  than  four  months.  His  rent  was 
paid  until  August  lirst.  The  defendant  requested  the  plaintiff 
to  execute  the  order  of  the  board  of  health,  in  effect  without 
prejudice  to  the  question  of  liability.  It  was  proper  that  the 
plaintiff  should  rescue  such  of  his  damaged  property  from  the 
wreck  as  was  worth  the  labor.  The  defendant  did  not  ask 
from  him  any  expression  of  his  purpose  respecting  the  con- 
tinuance of  his  tenancy.  It  is  inferable  from  the  circumstances 
that  the  defendant  regarded  it  impossible  for  the  plaintiff  to 
continue  the  tenancy.  The  few  days  that  he  spent  in  remov- 
bg  the  dead  bodies  of  the  horses  and  his  own  damaged  prop- 
erty did  not  mislead  the  defendant  nor  prejudice  his  interests. 
The  defendant  accepted  the  surrender.  The  court  could  not, 
under  these  circumstances,  hold,  as  a  matter  of  law,  that  the 
plaintiff  had  elected  to  continue  his  tenancy,  or  had  in  fact 
continued  it.  His  occupation  subsequent  to  the  fire  was  not 
necessarily  under  the  lease,  but  so  far  as  it  was  necessary  for 
the  removal  of  the  dead  bodies  of  the  horses,  it  was  upon  the 
request  of  the  plaintiff  ;  and  for  the  remaining  time,  it  might 
have  been  found  to  have  been  upon  the  implied  request  of  the 
plaintiff  for  time  sufficient  to  remove  his  own  property,  and 
if  so,  and  if  any  liability  was  thereby  incurred,  it  was  for  use 
and  occupation.  {A7Mti/fi  v.  I^ield,  7  Abb.  [N.  S.]  29.) 
But  the  defendant  did  not  request  to  submit  to  the  jury  the 
question  whether  plaintiff  elected  to  continue  under  the  lease, 
or  failed  to  surrender  the  premises  pursuant  to  the  statute,  but 
asked  an  instruction  that  the  plaintiff  could  not  recover, 
because  he  did  not  notify  the  defendant  until  August  ninth 
that  he  intended  to  surrender,  and  also  because  he  remained  in 
possession  after  July  thirty-first,  and  also  up  to  August  ninth, 
neither  of  which  requests  was  tenable. 

The  defendant  also  moved  for  a  nonsuit  because,  as  he 
assumed,  the  plaintiff  was  bound  to  remove  the  dead  bodies 
of  the  horses,  not  only  under  the  terms  of  the  lease  which 
bound  him  to  obey  the  orders  of  the  board  of  health,  but  also 
apart  from  the  terms  of  the  lease,  as  the  owner  of  such  dead 
bodies. 

SioKELs— Vol.  LXXXIX.        45 
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If  the  lease  was  terminated  by  the  statute  upon  the  destruc- 
tion of  the  buildings,  it  is  clear  that  the  plaintiff  as  tenant  and 
as  between  himself  and  his  landlord,  was  not  bound  by  its 
terms  to  perform  any  act  in  respect  to  the  premises  wliich  the 
iire  made  necessary  to  be  performed.  Such  performance  could 
not  be  made  until  after  the  relation  of  landlord  and  tenant 
had  ceased.  Nor  would  the  tenant  in  such  case,  apart  from 
the  terms  of  the  lease,  be  obliged  to  remove  the  dead  bodies 
of  the  horses.  The  act  of  1860,  in  case  of  a  dissolution  of 
the  relation  of  landlord  and  tenant  under  it,  enables  the 
tenant  to  quit  and  surrender  the  premises,  and  discharges  him 
from  liability  for  rent  for  the  unexpired  term.  Manifestly,  the 
damage  to  the  real  estate  and  the  burden  cast  upon  it  by  the 
fire  must  in  such  case  be  borne  by  tlie  landlord  and  not  by  the 
tenant.  The  tenant  is  free  to  depart  from  the  untenantable 
premises ;  the  landlord  resumes  possession  of  his  premises  in 
the  condition  the  fire  has  left  them. 

The  defendant  after  the  denial  of  his  motions  and  requests 
above  considered  moved  the  couil;  to  direct  a  verdict  for  the 
defendant.  For  the  reasons  alreadv  considered  this  motion 
was  properly  denied.  No  request  which  it  was  proper  for  the 
court  to  grant  being  made  to  submit  any  question  of  fact  to 
the  jury,  the  court  did  not  err  in  assuming  that  the  defendant 
did  not  desire  to  go  to  the  jury  upon  any  question  of  fact 
touching  the  plaintiffs  intention  to  continue  the  tenancy,  or 
election  to  do  so,  and  hence  did  not  err  in  deciding  upon  the 
evidence  that  the  plaintiff  had  no  such  intention,  nor  made 
such  election,  and  thereupon  directing  a  verdict  for  the  plamtiff . 

A  question  of  the  admissibility  of  evidence  is  presented. 
After  defendant  read  from  plaintiffs  letter  of  August  ninth, 
the  extract  quoted  above,  with  respect  to  the  removal  of  his 
property  and  mthdrawal  of  his  watchman,  the  plaintiff  was 
pennitted  to  read  from  the  same  letter  an  extract  to  the  effect 
that  the  bill  inclosed  in  the  letter  was  for  extra  help  hired 
pursuant  to  defendant's  directions  and  instructions.  This  was 
the  bill  for  $465.50. 

While  this  part  of  plaintiff's   letter  did  not  relate   to  the 
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same  subject  as  the  part  read  by  the  defendant,  and  did  not 
modify  or  explain  it  {Rouse  v.  W/tited,  24  N.  Y.  170;  Peo- 
ple V.  Beach,  87  id.  508  ;  G rattan  v.  Met/ropolitaii  Life  Ins. 
Co.,  92  id.  274),  yet  as  it  was  of  a  nature  to  elicit  a  reply  from 
the  defendant  and  none  was  made,  it  was  admissible  upon 
the  latter  ground. 

As  no  error  of  the  trial  court  requires  a  reversal,  and  as  the 
General  Term  modified  the  judgment  in  defendant's  favor, 
and  the  plaintiff  does  not  appeal,  the  judgment  of  the  General 
Term  should  be  affirmed  with  costs. 

All  concur,  except  Vanx,  J.,  dissenting. 

Judgment  affirmed. 


If  ART  M.  GouvERNEUR  ct  al.,  Kcspondents,  v.  The  National 

Ice  Company,  Appellant. 
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The  presumption  in  this  state  is  that  lands  under  the  waters  of  small 
inland  non-navigable  ponds  and  lakes  belong  to  the  proprietors  of  the 
adjoining  lands,  and  the  same  rule  Applies  in  the  legal  construction  of 
grants  of  )and  bounded  on  them  as  is  applied  to  conveyances  bounded 
on  fresh  water  streams. 

Unless  restricted,  therefore,  by  express  words,  or  by  other  facts  implying 
a  contrary  intent,  a  conveyance  of  land  adjoining  such  a  lake  or  pond 
describing  it  as  running  ''to  the  pond,''  or  to  some  monument  on  the 
land  at  the  water  and  thence  along  the  pond  to  some  other  monument 
on  the  bank,  carries  the  title  to  the  center  of  the  pond,  and  the  fact  that 
the  lines  along  the  pond  are  described  by  courses  and  distances  rimning 
to  and  from  monuments  on  the  bank,  and  that  the  length  of  the  line 
given  is  the  distance  between  the  monuments  is  no  evidence  of  an  intent 
to  restrict  the  grant  so  as  to  exclude  the  bed  of  the  pond. 

Where,  therefore,  the  owner  of  lands  containing  a  small  lake  or  pond  cov- 
ering about  forty-five  acres,  conveyed  to  different  grantees  all  the  lands 
adjacent  to  and  surrounding  the  pond,  the  deeds  giving  courses  and 
distances,  one  giving  the  lines  as  running  to  the  "pond  near  a  large 
rock,  thence  northerly  along  sjud  pond;"  another,  ** to  a  birch  sapling 
marked  on  the  oust  side"  of  the  pond,  ** thence  south  ♦  *  ♦  along 
the  pond; "  another  giving  the  courses  and  distances  of  different  lines 
"along"  the  pond;  another,  "beginning  near  the  north  side  of  a  large 
rock  on  the  west  side "  of  the  pond,  running  thence  a  specified  course 
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and  distance   "along  said  pond;"  another,  "beginning  at  a  maple 

marked  by  said  pond,  thence  north     ♦     *     *     along  said  pond/*  held, 

that  the  grants  ran  to  the  center  of  the  pond;  and  that  together  the 

grantees  took  title  to  the  whole  thereof. 
Wheeler  v.  Spinola  (54  N.  Y.  877);  Canal  GomrrUmaners  v.  People  (5  Wend. 

428);  Ohamplain,  etc.,  R.  R.  Co.  v.  Valentine {19  Barb.  484),  distinguished. 
The  authorities  upon  the  subject  in  other  states  collated,  and  the  reason 

for  a  different  rule  in  Massachusetts  and  others  of  the  New  England 

states  pointed  out. 
Reported  below,  67  Hun,  474. 

(Argued  June  3,  1892;  decided  October  1,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  September  8, 
1890,  which  reversed  a  judgment  in  favor  of  defendant  entered 
on  a  decision  of  the  court  on  trial  at  Special  Term  and  granted 
a  new  trial. 

This  was  an  action  of  ejectment,  brought  in  January,  1883, 
to  recover  the  possession  of  certain  premises  consisting  of 
water  and  land  under  water  of  a  natural  pond  or  lake  known 
as  Hinckley  pond  or  Croton  lake,  situated  in  the  town  of  Pat- 
terson, county  of  Putnam,  and  is  about  2,500  feet  in  length 
and  800  feet  in  width  in  the  broadest  place,  and  covers  forty- 
five  acres.  Two  streams,  constituting  its  surface  inlets,  enter 
it  at  the  southerly  end.  The  outlet  at  the  north  end  is  known 
as  Muddy  brook. 

The  pond  is  within  a  tract  of  land  granted  June  17,  1697, 
to  Adolph  Phillipse  by  William  III,  King  of  England,  by 
letters  patent,  which  embraced  the  present  Putnam  county. 

The  plaintifEs  by  descent  and  as  successors  in  interest  of  the 
patentee,  who  died  intestate  seized  of  the  premises  in  1749, 
have  title  to  them  unless  it  has  in  the  meantime  been  alienated 
or  otherwise  defeated. 

The  plaintiffs'  ancestors  by  five  deeds  of  dates  January  13, 
1796,  February  6,  1813,  March  9,  1813,  May  1,  1828,  and 
September  30,  1845,  conveyed  all  the  lands  surrounding  and 
adjacent  to  the  pond  to  grantees  therein  mentioned. 

The  several  deeds  respectively  described  parcels  of  lands 
and  mentioned  the  quantities  embraced  within  the  boundaries ; 
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and  the  following  are  the  only  portions  of  the  descriptions 
given  by  the  said  conveyances  in  the  order  of  their  dates 
essential  to  the  questions  here  for  consideration. 

In  the  first :  "  Thence  north  sixteen  degrees  west  forty-three 
chains  and  seventy-nine  links  to  Muddy  brook,  and  down  the 
same  as  it  runs  until  it  bears  due  west,"  etc.  This  first  men- 
tioned course  intersected  the  pond  some  distance  southerly 
from  what  now  appears  to  be  the  outlet. 

In  the  second :  "  Thence  south  eighty-one  degrees  east  five 
chains  *  *  *  to  Hinckley  pond  near  a  large  rock ;  thence 
northerly  along  said  pond  to  the  outlet  thereof,  that  is,  to 
Muddy  brook." 

In  the  third :  "  Thence  running  north  nineteen  degrees  west 
fourteen  chains  forty  links  *  *  *  to  a  birch  sapling 
marked,  on  the  east  side  of  Hinckley  pond ;  thence  south  thir- 
teen degrees  west  three  chains  twenty-six  links  along  said  pond ; 
thence  south  seven  degrees  fifteen  minutes  west  seven  chains 
sixty  links  along  do ;  thence  south  thirty  minutes  west  two 
chains  along  do ;  thence  south  five  degrees  east  two  chains 
along  said  pond ;  thence  south  fourteen  degrees,  fifteen  min- 
utes east  two  chains,  ninety-five  links  along  do  to  a  bunch  of 
basswood  sprouts  marked  at  Abiol  Crosby's  comer." 

Another  description  in  the  same  deed :  "  Thence  nine  degrees 
thirty  minutes  east  ten  chains  eighty-eight  links  along  Abiol 
Crosby  to  a  bunch  of  basswood  sprouts  marked,  then  due 
west  one  chain  along  Hinckley  pond ;  thence  south  sixty-five 
degrees  west  four  chains  along  do ;  thence  south  tliirty-seven 
d^rees  west  five  chains  eighty-five  links  along  do;  thence 
north  seventy-one  degrees  thirty  minutes  west  six  chains 
eighty-eight  links  along  do  to  the  brook  leading  in  said  pond." 

In  the  fourth :  "  Beginning  near  the  south  side  of  a  large 
rock  on  the  west  side  of  Hinckley  pond  *  *  *  j  thence 
running  south  sixteen  degrees  west  five  chains  sixteen  links 
along  said  pond." 

In  the  fifth :  "  Beginning  at  a  stake  in  a  swamp  south  of 
Hinckley  pond;"  thence  several  courses  and  distances,  then 
north  sixteen  degrees,  east  six  chains,  forty-eight  links  "  to  a 
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maple  marked  by  said  pond ;  then  north  sixty  degrees  west 
four  chains  ninety  links  along  said  pond  to  the  beginning." 

About  1,200  feet  in  length  of  the  northerly  portion  of  the 
premises  in  question  lies  along  the  two  courses  of  the  lines  so 
given  in  tlie  first  two  deeds,  and  the  balance  about  1,300 
feet  m  length  of  the  southerly  portion  of  them  is  between  the 
lines  so  described  as  along  it  in  the  last  three  deeds.  Through 
those  five  deeds  and  sundry  mesne  conveyances  the  defendant 
took  title  to  uplands  adjacent  to  and  surrounding  the  whole  of 
the  pond  except  a  portion  at  the  northeasterly  corner  formerly 
owned  by  one  William  Merritt,  and  such  rights  as  the  New 
York  and  Harlem  Kailroad  Co.  acquired  to  a  strip  along  its 
west  shore.  In  1850  and  1851  WilUam  Merritt,  who  then 
had  title  to  a  portion  of  the  upland,  conveyed  to  the  predeces- 
sors of  the  defendant  all  his  interest  in  the  premises  in  ques- 
tion. And  in  1850  and  1851  the  defendant's  predecessors 
filled  in  a  portion  of  the  pond,  built  an  ice  house  thereon  and 
provided  some  other  appliances  for  gathering  ice.  After  the 
construction  of  the  New  York  and  Harlem  railroad,  and  in 
the  winter  of  1850  and  1851,  the  defendant's  predecessors 
commenced  gathering  ice  there  and  shipping  it  to  market  on 
the  railroad.  This  was  done  every  year  thereafter,  unless  the 
winter  of  1853  and  1854:  may  be  excepted.  And  the  defend- 
ant having  acquired  its  interest  there  in  1867,  then  made 
preparations  for  tlie  business  of  gathering  ice  from  the  pond 
and  storing  it  for  shipment  and  market,  and  erected  buildings 
and  provided  means  and  facilities  for  such  business,  which  it 
has  since  then  carried  on  quite  extensively  there.  The  trial 
court  found  that  the  plaintiffs  had  no  title  to  and  were  not 
entitled  to  the  possession  of  the  premises,  and  refused  to  find 
that  by  the  lines  as  defined  in  the  deeds  of  the  parcels  of  land 
around  and  adjacent  to  the  lake  excluded  the  premises  in 
question  from  the  conveyances,  and  directed  judgment  for  the 
defendant. 

Calvin  F   st  "^or  appellant, 

Eugene  Frayer  for  respondents. 
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Bradley,  J.  The  defendant  alleges  severfil  defenses,  and 
the  one  founded  upon  the  denial  of  the  plaintiflEs'  title  is  that  ) 
their  ancestors  conveyed  the  premises  in  question  by  deeds 
to  certain  grantees  many  years  before  this  action  was  com- 
menced. If  this  proposition  of  fact  is  sustained  the  other 
alleged  defenses  will  require  no  consideration. 

The  premises  which  are  the  subject  of  controversy  consist 
of  a  body  of  water  formerly  known  as  Hinckley  pond  and 
later  as  Croton  lake,  and  land  under  the  water  situated  in  the 
town  of  Patterson,  county  of  Putnam.  This  is  a  natural  pond 
or  lake  about  one  hundred  and  fifty-one  rods  in  length,  and  in 
,the  broadest  place  about  forty-eight  rods  in  width,  and  covers 
about  forty-five  acres.  It  has  two  inlets  at  the  southerly  end, 
and  an  outlet  known  as  Muddy  brook  at  the  north  end,  and 
the  court  found  that  there  was  a  slight  and  very  sluggish  cur- 
rent running  through  the  pond  from  south  to  north.  The 
plaintiffs  do  not  claim  title  to  any  of  the  land  adjacent  to  the 
lake,  as  that  was  all  conveyed  by  their  ancestors  by  five  deeds 
made  in  the  years  1796,  1813, 1828  and  1845.  Natural  ponds 
and  small  lakes  are  private  property.  They  pass  by  grant  of 
land  in  which  they  are  included.  They  are  also  presumed,  if 
nothing  appears  to  the  contrary,  to  belong  to  the  riparian 
owners.  And  there  would  seem  to  be  no  substantial  reason 
for  the  application  of  a  different  rule  in  the  legal  construction 
of  grants  of  land  bounded  on  them  than  is  applied  to  convey- 
ances bounding  premises  on  fresh  water  streams.  Our  atten- 
tion has  been  called  to  no  case  in  this  state  where  the  question 
has  arisen  and  essentially  been  the  subject  of  determination. 

In  Canal  Commissioners  v.  Peopls  (5  Wendell,  547)  and  in 
CannL  Appraisers  v.  People  (17  id.  597)  the  chancellor  said : 
"The  principle  itself  does  not  appear  sufliciently  broad  to 
embrace  our  large  fresh  water  lakes  or  inland  seas,  which  are 
wholly  unprovided  for  by  the  common  law  of  England,"  and 
that  a  different  rule  must  probably  prevail  as  to  them,  "  and 
also  as  to  those  lakes  and  streams  which  form  the  natural  bound- 
aries between  us  and  a  foreign  nation." 

A  like  remark  was  made  in  Smith  v:  City  of  Rochester  (92 


360  GouvERNEUR  et  al.  V.  N.  I.  Co.  [Oct., 

Opinion  of  the  Court,  per  Bradley,  J. 

N.  Y.  463)  by  JTudge  Rugeb,  who  added :  "  We  have  arrived 
at  the  conchision  that  all  rights  of  property  to  the  soil  under 
the  waters  of  Hemlock  lake  were  acquired  by  and  belong  to 
its  riparian  owners."  Hemlock  lake  is  about  seven  miles  long 
and  a  half-mile  in  width.  And  the  fact  that  the  title  to  the 
land  in  western  New  York,  within  which  is  Hemlock  lake, 
was  not  derived  from  this  state,  was  not  deemed  and  is  not 
important  upon  the  question  of  its  proprietorship,  because  it 
came  within  the  class  of  small  lakes  the  bed  of  wliich  is  the 
subject  of  private  ownership. 

In  Ledyard  v.  Ten  Eyck  (36  Barb.  102)  it  was  held  that 
land  conveyed  by  deed  bounding  it  on  Cazenovia  lake,  which 
was  five  miles  long  and  three-fourths  of  a  mile  in  width, 
extended  to  its  center.  But  the  conclusion  reached  in  that 
case  may  have  been  supported  upon  another  ground,  which 
was  there  considered. 

In  Wheeler  v.  Spinola  (64  N.  Y.  377)  the  question  was  con- 
sidered in  its  application  to  a  pond,  the  size  of  which  does  not 
appear ;  and  it  was  there  said  that  "  a  boundary  upon  it  does 
not  carry  title  to  its  center,  but  only  to  low-water  mark. 
Such  is  the  rule  as  to  boundaries  upon  natural  ponds  and 
lakes,"  and  in  support  of  the  proposition  are  there  cited  Canal 
Coynmissioners  v.  People  (5  "Wendell,  423) ;  Champlam^  etc,^ 
R.  R,  Co.  V.  Valentine  (19  Barb.  484) ;  Watermcm  v.  Johnson 
(13  Pick.  261) ;  Bradley  v.  Rice  (13  Maine,  198). 

In  the  commissioners'  case  the  relator  claimed  certain 
rights  in  the  Moliawk  river,  which  he  alleged  were  impaired 
by  the  plaintiflEs  in  error ;  and  the  railroad  company  case  had 
relation  to  alleged  rights  in  Lake  Champlain,  which  is  a  large 
navigable  lake  about  one  hundred,  and  thirty  miles  in  length, 
and  varying  from  about  fifteen  miles  to  less  in  width.  This 
is  a  large  navigable  lake,  and  the  Mohawk  has  been  held  to  be 
a  public  river.  Those  two  ca^es  seem  to  have  no  necessary 
application  to  the  present  one.  Reference  further  on  is  made 
to  the  other  two  cited  cases. 

The  controversy  in  Wheeler  v.  Spvnola  had  relation  only  to 
a  strip  of  land  between  high  and  low-water  mark  on  the  south 
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flide  of  Flax  pond,  upon  which  strip  the  defendant  was  charged 
with  committing  treepass  in  cutting  thatch ;  and  as  the  title 
under  which  the  defendant  claimed  was  by  deed  bounding  the 
land  upon  the  pond,  it  was  held  to  extend  to  low-water  mark. 
This  covered  the  locus  in  quOy  and  was  as  far  as  the  court  was 
called  upon  to  go  for  the  purposes  of  the  defense.  While  the 
news  of  the  learned  judge,  upon  whose  opinion  that  case  was 
decided,  are  entitled  to  much  weight,  the  question  now  under 
consideration  was  not  there  necessarily  considered  or  deter- 
mined. And  so  far  as  we  are  advised  it  remains  in  this  state 
an  open  one  for  consideration.  There  is  a  conflict  of  authority 
upon  the  subject  by  adjudication  in  some  of  the  other  states. 
And  in  holding  that  by  conveyances  bounding  lands  on  natural 
ponds,  the  grantees  take  title  only  to  low-water  mark  Massa- 
chusetts seems  to  have  taken  the  lead.  ( Waterman  v.  John- 
4on,  13  Pick.  261.)  That  case  was  decided  in  1832.  There 
was  a  reason  for  such  rule  in  that  state  in  the  fact,  that  by  a 
colonial  law  or  ordinance  adopted  in  1641,  and  amended  in 
1647,  great  ponds,  which  were  defined  as  those  containing 
more  than  ten  acres,  were  declared  public  property,  and  after 
this  ordinance  was  so  amended  in  1647,  such  ponds  have  not 
been  subject  to  private  ownership.  ( West  Roxbury  v. 
Stoddard^  7  Allen,  158 ;  Ilittinger  v.  Eames^  121  Mass.  539.) 
And  after  referring  to  Ledyard  v.  Ten  Eyck  (36  Barb.  102), 
and  to  what  was  there  held  in  relation  to  the  proprietorship  of 
Oazenovia  lake,  Mr.  Justice  Hoar,  in  the  West  Roxbury  case 
added  that  the  state  of  New  York  had  no  statute  similar  in  its 
provisions  to  the  Massachusetts  ordinance  before  mentioned. 
In  Bradley  v.  Riee  (13  Maine  198,  29  Am.  Dec.  501), 
decided  in  1836,  the  question  was  not  discussed,  but  the  court 
said  that  no  case  had  been  cited  or  found  where  the  rule  of 
construction  applicable  to  boundaries  on  streams  had  been 
extended  to  a  pond  or  lake,  and  cited  Waterman  v.  Johnson,, 
to  the  contrary.  It  is  unnecessary  to  refer  to  the  relation 
to  the  colony  and  state  of  Massachusetts  of  the  territory 
constituting  the  state  of  Maine  up  to  the  time  of  its  admission 
SicKELs — Vol.  LXXXIX.        46 
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as  a  state  into  the  Union,  as  such  previous  relation  may  be 
entitled  to  no  consideration  from  the  time  it  became  a 
state. 

In  the  Stats  v.  Gilmanto?i  (9  N.  H.  461),  the  question  was 
whether  the  town  of  Gilmanton  was  chargeable  with  repairs 
of  a  bridge  over  what  may  be  termed  the  outlet  of  Winne- 
pissiogee  lake,  and  that  was  said  to  be  dependent  on  the  fact 
whether  the  place  crossed  by  the  bridge  was  a  river  or  bay. 
It  was  the  boundary  of  the  town ;  and  it  was  accordingly  held 
that  if  a  river,  the  line  of  the  town  would  go  to  the  center, 
and  only  to  the  water's  edge  if  a  bay.  This  question  of  fact 
was  reserved  for  trial.  The  cases  cited  in  support  of  the 
proposition  were  &  parte-  Jennings  (6  Cow.  518)  and  Canal 
Commissioners  v.  People  (5  Wendell,  428).  And  the  court 
there  added  that  such  seems  to  have  been  the  legislative  con- 
struction in  that  state  of  grants  bounding  land  on  lakes  and 
ponds  as  appears  from  the  annexation  of  islands  to  the  towns, 
adjacent,  etc. 

In  Kanoune  v.  Stockhoimr  (48  N.  J.  Eq.  42),  it  was  held  that 
the  line  bounding  the  land  on  the  pond  or  lake  was  in  terms 
confined  to  the  edge  of  it,  and  for  that  reason,  as  well  as  in 
construction  of  law,  the  land  devised  embraced  none  under 
the  water  nor  any  beyond  low-water  mark.  Tlie  proposition 
that  the  rule  applicable  to  boundaries  on  fresh-water  streams 
does  ncyt  apply  to  lakes  or  ponds,  was  held  in  Boorman  v. 
Sunmiclis  (42  Wis.  233)  and  Diedrick  v.  X,  TF.,  etc.^  Hy.  Co, 
(Id.  248).  iViid  the  same  in  Trustees  of  Schools  v.  SchroiZ 
(120  111.  509  ;  60  Am.  Rec.  575).  In  Fletcher  v.  Phelps  (25 
Vt.  257),  there  was  really  no  question  that  the  boundary  of 
the  land  on  Lake  Champlain  was  other  than  at  low- water  mfirk. 
And  the  court  referring  to  the  rule  relating  to  boundaries  of 
land  on  a  fresh-water  stream  added  that  a  different  rule  pre- 
vails where  land  conveyed  is  bounded  on  large  natural  ponds 
or  lakes,  and  cites  the  Waterman  and  Canal  Commissioners 
cases.  The  determination  of  some  of  the  cases  above  cited  is 
founded  upon  the  proposition  that  the  riparian  owners  do  not 
have  titles  to  lakes  and  ponds.     And  in  Paine  v.  Woods  (108 
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Mass.  169),  Mr.  Justice  Gray  said  that  "  the  question  whether 
the  title  in  the  land  under  a  great  fresh-water  pond  or  lake  is 
in  the  proprietors  of  the  lands  adjoining,  or  in  the  crown,  does 
not  seem  to  have  been  ever  judicially  determined  in  England 
and  cites  Marshall  v.  UUestoater  Steam  Navigation  Co,  (3 
B.  &  8. 732)  where  the  question  whether  the  soil  of  lakes  prima 
fame  belongs  to  the  riparian  owners  on  either  side  ad  JUum 
aqtujB^  or  whetlier  it  helongspriTnajfacte  to  the  king  was  raised 
and  undetermined.  But  later,  it  was  held  that  the  right  to 
the  soil  of  nontidal  lakes  was  not  necessarily  in  the  crown. 
{Bristow  V.  Cormicanj  3  App.  Cas.  641 ;  24  Moak,  431.) 
Whatever  may  be  the  doctrine  applicable  to  small  inland  lakes 
and  ponds  elsewhere,  the  presumption  in  this  state  is  that  the 
land  under  their  waters  belongs  to  the  proprietors  of  the 
adjoining  lands.  {Smith  v.  City  of  Rochester^  92  N.  Y.  463.) 
Such  is  the  common-law  rule  in  the  states  where  the  grantees 
of  land  so  situated  and  described  by  boundary  in  grants  as  on 
or  along  such  waters,  take  to  the  center.  {Rwe  v.  Ruddivxam.^ 
10  Mich.  125  ;  Clute  v.  Fisher^  65  id.  48  ;  Ridgway  v.  Lud- 
low, 58  Ind.  248 ;  Lembeck  v.  Nye,  47  Ohio  St.  326  ;  24  N. 
E.  R.  686.)  And  in  Ridgway  v.  Ludlow,  it  was  held  that 
prescriptive  right  acquired  by  adverse  possession  to  land  adja^ 
cent  to  such  a  lake  extended  to  the  middle  of  it. 

In  Hardin  v.  Jordan  (140  U.  S.  371),  the  subject  had  very 
thorough  consideration,  was  elaborately  discussed,  and  the 
conclusion  there  reached  and  adopted  by  a  majority  of  the 
court  was,  that  by  the  common  law  the  grantee  of  lands 
bounded  upon  an  inland  non-navigable  lake  or  pond  takes 
title  to  its  center.  The  lake  there  in  question  is  in  the  state 
of  Illinois,  and  Ib  two  or  three  miles  in  length.  And  the 
court  reviewed  the  case  of  Trustees  of  Schools  v.  Schroll 
(supra),  which  was  criticised,  held  not  to  have  correctly 
declared  the  common  law  applicable  to  that  state,  and  was 
disregarded  as  authority  on  the  subject.  This  is  in  harmony 
with  the  rule  in  our  state  that  the  title  to  the  soil  under  such 
waters  is  in  the  riparian  owners ;  and  analogously  to  that 
relating    to    the    conveyance    and    proprietorship   of   lands 
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bounded  on  fresh-water  streams,  it  would  seem  for  the  same 
reason  to  be  alike  applicable  to  such  lakes  and  ponds. 

The  reason  for  the  distinction  in  the  cases  where  it  has 
been  recognized  has  not  been  the  subject  of  much  discussion 
by  the  courts.  But  a  reason  given  by  Judge  Oseshah  in 
State  of  Indicma  v.  MUk  (11  Fed.  Rep.  389),  had  relation  to 
the  inconvenience  or  difficulty  in  locating  in  the  lakes  the 
lines  of  the  several  proprietors  of  the  uplands.  He  was  deal- 
ing with  a  lake  covering  fourteen  thousand  acres.  But  he 
added  that,  "A  person  might  by  purchasing  the  lands  sur- 
rounding a  lake,  in  view  of  the  size  and  other  circumstances, 
be  held  to  own  the  bed.  Each  case  depends  largely  on  its 
own  facts." 

While  a  lake  may  be  of  such  form  as  to  render  the  designa- 
tion in  it  of  the  lines  of  the  several  riparian  owners  in  certain 
cases  somewhat  difficult  that  fact  in  its  relation  to  the  practical 
effect  of  the  rule  is  not  an  objection  to  its  general  application. 
No  case  will  probably  arise  in  which  their  respective  rights  in 
that  respect  may  not  be  ascertained  and  defined  in  reference 
to  the  location  and  extent  of  the  boundaries  of  their  lands  on 
or  along  the  lake.  Bends  or  bays  in  rivers  may  to  some 
extent  present  like  difficulties.  The  value,  such  as  they  have, 
of  small  non-navigable  lakes  and  ponds  as  a  general  rule  is 
mainly  in  their  relation  to  the  adjacent  lands.  There  may, 
however,  be  exceptional  cases.  The  pond  in  question  has 
since  the  conveyance  of  the  surrounding  lands  become  useful 
in  its  production  of  ice  by  reason  of  railroad  facilities  for 
transportation  of  it  to  market.  But  this  fact  and  the  extent 
of  the  business  and  of  the  preparations  made  there  by  the 
defendant  to  carry  it  on,  have  no  bearing  upon  the  question 
we  are  now  considering.  The  inquiry  has  relation  to  the  title 
in  the  soil  under  the  water  of  the  pond  or  lake.  The  views 
already  given  lead  to  the  conclusion  that  the  common  law 
relating  to  the  construction  and  extent  of  grants  of  land 
bordering  and  bounded  on  such  watere,  is  applicable  alike  to 
conveyance  bounding  lands  on  fresh-water  rivers  and  small 
non-navigable  lakes  or  ponds.     Such  is  the  character  of  the 
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one  in  question;  and  whether  its  bed  was  embraced  in  or 
excluded  from  the  grants  made  by  the  deeds  before  mentioned 
is  dependent  upon  their  construction.  The  boundaries  are 
described  as  along  the  pond;  and  unless  in  some  manner 
qualified  or  restricted  they  by  legal  construction  had  the 
eflFect  to  embrace  its  bed  within  their  grants.  This  in  such 
ease  is  the  presumed  intent  unless  the  contrary  appears.  (Luce 
V,  Carley,  24  Wendell,  451 ;  JSxf  parte  Jennings^  6  Cow.  518 ; 
MbU  V.  Mott,  68  N.  Y.  247.) 

It  is,  however,  urged  that  as  in  the  last  three  of  those  deeds 
the  lines  along  the  pond  are  described  by  courses  and  distances, 
the  intent  thus  appears  to  restrict  the  grants  to  those  lines,  and 
that  such  is  the  legal  eflEect.  It  may  be  observed  that  the 
outer  boundary  of  the  waters  of  the  pond  are  represented  by 
courses  and  distances  as  appears  by  the  deeds,  and  since  they 
are  described  as  along  the  pond,  was  the  boundary  in  legal 
effect  necessarily  so  restricted  by  that  method  of  description 
as  to  exclude  the  bed  from  the  grants  ?  A  boundary  line 
described  as  "  along  the  shore  "  of  a  fresh-water  stream  does 
not  extend  the  grant  to  its  center  {Child  v.  Starr,  4  Hill, 
369),  and  a  like  construction  is  applicable  to  a  boundary  by 
the  bank  of  such  a  stream.  {Starr  v.  Child,  5  Denio,  599 ; 
Halgey  v.  McCormicJc,  13  N.  Y.  296.)  In  those  cases  the 
prescribed  limitation  of  tlie  boundary  lines  to  the  shore  and 
bank  did  not  permit  the  extension  of  the  grant  by  construction 
to  the  thread  of  the  streams.  And  the  same  may  be  said  of 
People  V.  Janes  (112  K  Y.  597). 

Our  attention  has  been  called  to  cases  relating  to  convey- 
ances of  lands  adjacent  to  highways,  where  it  was  held  that  a 
line  described  as  running  along  a  highway  from  and  to  monu- 
ments located  on  one  side  of  it,  did  not  vest  in  the  grantee 
title  to  its  center,  but  by  the  terms  of  the  description  the  road- 
bed was  excluded.  {Jackson  v.  Uatha/way,  15  John.  447 ; 
Kings  Cownty  Fire  Ins.  Co.  v.  Stevens,  87  N.  Y.  287 ;  Smith 
V.  Slocomb,  9  Gray,  36.)  While  there  is  in  legal  effect  analogy 
between  the  boundary  of  grants  on  highways  and  streams  there 
is  this  distinction  that  it  is  not  practicable  to  locate  monimients 
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in  the  channels  of  the  latter,  and  it  is  usual  to  refer  in  the 
description  of  boundary  to  their  location  adjacent  to  the  watei 
to  mark  the  place  of  intersection  with  the  stream. 

In  Zuce  V.  Carley  (24  Wendell,  451)  among  the  courses  in 
the  description  of  the  premises  were  those  to  a  hemlock  stake 
*'  standing  on  the  east  bank  of  the  river,  from  thence  down  the 
river  as  it  winds  and  turns  24  chains  and  ninetv-f  our  links  to  a 
hard  maple  tree,"  etc.  This  maple  tree,  as  appears  by  the 
opinion  of  the  court,  was  described  as  standing  on  or  near  to  the 
east  bank.  And  in  holding  that  the  grantee  took  title  to  the 
center  of  the  river  the  court  said :  "  It  is  never  thought  that 
monuments  mentioned  in  such  a  deed  as  occupying  the  bank 
of  the  river,  are  meant  by  the  parties  to  stand  on  the  precise 
water  line.  They  are  used  to  fix  the  termini  of  the  line 
which  is  described  as  following  the  sinuosities  of  the  stream 
*  *  *.  Where  the  grant  is  so  framed  ae  to  touch  the 
water  of  the  river  and  the  parties  do  not  expressly  except  the 
river,  if  it  be  above  tide,  one-half  of  the  bed  of  the  stream  is 
included  by  construction  of  law.  If  the  parties  mean  to  exclude 
it  they  should  do  so  by  express  exception." 

In  Child  v.  Starr  (4  Hill,  375)  the  chancellor  remarked 
that  "  running  to  a  monument  standing  on  the  bank,  and  from 
thence  by  the  river  or  along  the  river,  etc.,  does  not  restrict 
the  grant  to  the  bank  of  the  stream,  for  the  monuments  in 
3uch  cases  are  only  referred  to  as  giving  the  direction  of  the 
lines  to  the  river,  and  not  as  restricting  the  boundary  on  the 
river." 

In  Seneca  Nation  of  Indians  v.  Knight  (23  N.  Y.  498), 
the  boundary  of  the  land  was  described  as  beginning  at  a  post 
standing  on  the  bank  of  Lake  Erie,  at  the  mouth  and  on  the 
north  side  of  Cattaraugus  creek,  and  after  describing  other 
lines,  proceeded,  "  thence  *  *  *  to  a  post  standing  on 
the  north  bank  of  Cattaraugus  creek ;  thence  down  the  same 
and  along  the  several  meanders  thereof  to  the  place  of  begin- 
ning." It  was  held  that  the  grant  was  to  the  center  of  the 
creek.  The  court  there  referred  to  and  approved  the  remark 
before  mentioned  of  the  chancellor  in  the  GhUd?8  case,  and 
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added :  Parties  may  restrict  their  grants,  "  but  the  restriction 
ought  to  be  found  in  very  plain  and  express  words."  And  in 
Kings  County  F.  Ins.  Co.  v.  Stevens^  the  court  cited  with 
approval  the  Seneca  Nation  case,  and  in  like  manner  noticed 
such  remark  of  the  chancellor  in  the  Child's  case.  . 

Inasmuch  as  a  boundary  by  or  along  a  water  course  is 
effectual  to  take  the  grant  by  legal  construction  to  its  thread, 
it  would  seem  that  the  application  of  theVjourses  and  distances 
of  the  boundary  along  the  water  of  the  stream  may  not  be 
treated  as  qualifying  the  effect  which  would  be  given  to  the 
grant  if  they  were  omitted.  If  the  boundary  were  not 
expressed  as  along  the  pond,  it  might  and  would  be  assumed 
that  there  was  an  intent  to  so  restrict.  And  it  mav  be  observed 
that  the  courses  and  distances  between  the  outer  lines  inter- 
secting it  are  not  controlled  by  any  monuments  given  in  the 
deeds  other  than  along  the  pond. 

A  question  somewhat  similar  to  this  arose  in  Rix  v.  John- 
son (5  K  H.  520 ;  22  Am.  Dec.  472).  There  the  boundary 
ou  a  river  was  described  by  courses  and  distances  between  the 
two  points  of  intersection  of  the  outer  lines  with  the  stream 
by  reference  to  monuments  located  near  it ;  and  it  was  held 
that  the  boundary  was  in  the  river.  The  present  c^ise  is  dis- 
tinguishable from  those  where  the  line  is  described  as  along 
the  shore  or  on  the  bank.  Here  there  is  nothing  in  the  terms 
of  the  deeds  which  places  the  boundary  along  there  outside 
tlie  water  of  the  pond.  Tlie  boundary  is  described  as  along 
the  pond.  The  courses  and  distances  given  represent  the  sinu- 
osity of  the  line  of  connection  of  the  water  with  the  shore ; 
and  the  boundary  as  described  along  the  pond  as  generally 
understood  means  on  its  water.  And  the  fact  that  the  length 
of  the  lines  running  to  and  from  the  monuments  at  the  pond 
is  the  distance  to  and  from  them  on  the  bank,  does  not  of  itself 
affect  the  question.  Such  is  usually  the  case  of  the  descrip- 
tion of  land  bounded  on  streams  in  which  the  grants  are  treated 
as  ad  filum  aqym.  And  as  said  by  IVIr.  Justice  Cowen,  in 
Imce  V.  Ca/rley^  where  the  grant  is  so  framed  as  to  touch  the 
water  of  the  river,  one-half  the  bed  of  the  stream  is  included 
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by  construction  of  law.  This,  of  course,  means  to  the  extent 
of  the  boundary  in  contact  with  the  water. 

It  is  a  matter  of  common  knowledge,  in  respect  to  lands 
bordering  on  streams  and  other  bodies  of  water,  tliat  it  is  usual 
in  surveys,  when  made,  to  so  describe  the  uplands  as  to  com- 
pute the  number  of  acres  they  contain,  as  generally  in  them, 
exclusive  of  the  soil  beneath,  the  water  is  mainly  the  value, 
and  the  quantity  of  the  uplands  embraced  in  a  conveyance 
constitutes,  in  view  of  the  situation,  the  basis  for  the  measure 
of  the  consideration. 

The  conveyances  embracing  the  land  surrounding  this  lake 
or  pond  were  made  many  years  ago.  No  circumstances  appear 
bearing  upon  the  purpose,  construction  or  effect  of  those  con- 
veyances inconsistent  with  the  intent  of  the  grantors  to  include 
its  bed  within  them. 

If  these  views  are  correct,  the  conclusion  of  the  trial  court 
that  the  plaintiffs  had  no  title  to  the  looics  i/n  quo  was  justified 
by  the  evidence. 

And  the  order  should  be  reversea  and  the  judgment  affirmed. 

AH  concur. 

Judgihent  accordingly. 


First  National  Bank,  of  Union  Mills,  Appellant,  -y.  Jubson 

H.  Clark,  Respondent. 

The  implied  engagemeDt  on  the  part  of  a  banker  to  pay  the  checks  of  his 
depositor  does  not  inure  to  the  benefit  of  the  holder  of  a  check  so  as  to 
enable  him  to  enforce  payment  thereon  against  the  bank  prior  to 
acceptance,  and  in  the  absence  of  assent  by  the  banker,  the  giving  of  the 
check,  does  not  operate  as  a  transfer  or  assignment  of  the  debt  created 
by  the  making  of  the  deposit. 

A  deposit  slip  given  by  a  bank  to  a  depositor  is  simply  an  acknowledg- 
ment that  the  amount  of  money  named  therein  has  been  received,  and 
its  delivery  by  a  depositor  to  a  third  person,  does  not  operate  to  assign 
the  debt. 

In  an  action  to  recover  an  amount  alleged  to  have  been  deposited  by  8.  & 
"W.  with  defendant,  a  private  banker,  and  the  debt  transferred  by  said 
firm  to  plaintiff,  the  testimony  of  the  cashier  of  the  latter  was  to  the 
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effect,  that  S.  presented  a  deposit  slip  given  him  by  defendant,  and  the 
check  of  S.  &  W.,  for  the  amount,  stating  that  he  had  that  amount  in 
defendant's  bank,  but  by  agreement  it  would  not  be  available  for  ten 
days;  that  he  wanted  to  use  the  money  and  wished  to  have  the  papers 
discounted,  which  defendant  did,  paying  to  Si  the  amount,  less  the 
discount,  and  receiving  the  check  and  deposit  slip.  Held,  that  this  did 
not,  as  matter  of  law,  amount  to  an  assignment  of  the  debt,  but  that 
the  question  was  one  of  fact  and  was  properly  submitted  to  the  jury. 
The  deposit  was  alleged  to  be  the  avails  of  a  note  discounted  by  defend- 
ant; the  discount  was  denied.  A  witness  for  plaintiff,  who  it  had 
sent  to  defendant  to  demand  payment,  testified  in  substance  that  he 
asked  defendant's  cashier  to  see  his  books,  but  was  not  permitted  to 
do  so.  Defendant  produced  his  books  on  trial,  including  that  of  bills 
discounted,  and  was  permitted  imder  objection  and  exception  to  show 
that  it  did  not  contain  an  entry  of  the  alleged  discount.    EM,  no  error. 

(Argued  June  6,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affinned  a  judgment  in  favor  of 
defendant,  entered  upon  a  verdict  and  aiiirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  $3,412.50  deposited  with 
defendant,  a  private  banker,  by  the  firm  of  Sliney  &  Whalen, 
on  December  5,  1882. 

The  facts,  as  far  as  material,  are  stated  in  the  opinion. 

Hudson  Ansley  for  appellant. 

Rufus  Scott  for  respondent. 

Parker,  J.  John  Sliney,  of  the  firm  of  Sliney  &  Whelan, 
on  December  5,  1882,  gave  to  the  plaintiff  a  deposit  slip  of 
which  the  following  is  a  copy : 

"Deposited  by  Sliney  &  Whelan  witn  Judson  II.  Clark, 
Banker,  Scio,  N.  Y.,  December  5,  1882. 
"Discount  $3,412.50.  F.  M.  BABCOCK." 

Babcock  was  in  the  employ  of  Judson  II.  Clark,  and  acted 
as  hifi  cashier. 
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At  the  same  time  Sliney  made  and  indorsed  in  the  firm 
name  and  delivered  to  plaintiff  a  check,  which  reads  as  follows : 

"  Scio,  N.  Y.,  December  5, 1882. 

"  Judson  H.  Clark,  Banker,  ten  days  after  date  pay  to  the 
order  of  Sliney  &  Whelan,  three  thousand  four  hundred  and 
twelve  and  fifty-one-hundredths  dollars. 

«  $3,412.50.  SLINEY  &  WHELAN.'' 

The  plaintiff  thereupon  paid  to  SUney  the  amount  called  for 
by  the  check,  less  thirteen  days  interest  thereon  and  exchange. 

December  seventh  the  plaintiff  put  the  deposit  slip  and  check 
together  and  sent  them  by  mail  to  the  defendant,  who,  on  or 
immediately  after  December  fifteenth,  the  day  on  which  the 
check  was  made  payable,  returned  the  same  to  the  plaintiff, 
with  a  letter  advising  that  there  were  no  funds  to  meet  the  check. 
Subsequently  plaintiff  demanded  payment  of  the  defendant^ 
which  was  refused,  and  this  action  was  thereupon  begun. 

The  defendant's  denial  of  liability  was  placed  on  two 
grounds : 

(1)  That  Sliney  &  Whelan  did  not  have  on  aeposit  with 
him  on  December  fifth  or  at  any  time  following,  any  sum  of 
money  whatever. 

(2)  That  Sliney  &  Whelan's  pretended  claim  against  the 
defendant  was  not  assigned  to  the  plaintiff. 

On  the  trial  testimony  on  the  part  of  the  plaintiff  was  pre- 
sented tending  to  show  that  on  December  fifth  the  defendant 
discounted  a  note  for  $3,500,  made  by  Knox  Brothers,  and 
indorsed  by  Sliney  &  Whelan,  but  w^ith  the  understanding 
that  the  deposit  should  not  be  drawn  against  for  ten  days,  and 
the  deposit  slip  given  to  Sliney  represented  the  amount  of  the 
note  less  the  discount  agreed  upon. 

Defendant  testified  that  he  told  Sliney  that  he  was  not  in  a 
situation  to  discount  the  note  then,  and  Babcock,  his  cashier, 
testified  that  Sliney  informed  him  that  defendant  Clark  said 
he  should  leave  the  note  there  as  he  might  be  able  to  discount 
it  in  the  future,  and  to  figure  "  the  discount,  and  put  it  on  a 
deposit  sUp,"  which  was  done. 


1892.]  F.  N.  Bank  v.  Clakk.  371 

Opinion  of  the  Court,  per  Parker,  J. 

But  we  need  not  discuss  the  evidence  in  that  regard,  as  the 
court  was  not  asked  to  direct  a  verdict  in  favor  of  the  defend- 
ant, and  the  jury  were  instructed  to  determine  whether  the 
fact  was  as  claimed  by  tlie  plaintiff  or  as  asserted  by  the 
defendant.  To  such  submission  no  exception  was  taken,  and 
necessarily  it  cannot  now  be  urged  that  the  jury  should  not 
have  passed  on  the  question. 

The  court  instructed  the  jury  that  if  they  should  find  that 
the  defendant  did  not  discount  or  agree  to  discount  the  note 
for  Sliney  &  Whelan,  then  their  verdict  should  be  for  the 
defendant ;  but  shouW  they  find  for  the  plaintiff  on  tliat  propo- 
sition then  they  should  go  further  and  consider  whether  that 
which  took  place  between  tlie  plaintiff  and  Sliney  amounted 
to  an  assigmnent  of  Shney  <fc  Whelan's  claim  against  the 
defendant,  for  if  it  did  not,  the  plaintiff  could  not  recover. 
The  plaintiff  excepted  to  the  charge  in  such  respect,  and  also 
to  the  refusal  of  the  court  to  charge  the  following  request : 

"  That  there  was  no  dispute  as  to  what  took  place  between 
Sliney  &  Whelan  and  the  plaintiff  at  plaintiff's  bank  at  the 
time  of  the  delivery  of  the  papers,  and  that  what  took  place 
there  amounted  to  an  assignment  to  the  plaintiff." 

As  the  verdict  may  have  been  put  on  the  ground  that  there 
was  no  assignment  to  the  plaintiff  we  are  required  to  consider 
whether  the  exceptions  to  which  reference  has  been  made  were 
well  taken. 

We  are  thus  conducted  to  an  inquiry  embracing  all  the 
details  of  the  transaction  which  resulted  in  plaintiff's  paying 
over  to  Sliney  &  Whelan  the  face  of  the  check  less  interest 
and  exchange. 

We  will  first  consider  whether  the  giving  of  the  check  by 
Sliney  &  Whelan  to  the  plaintiff  for  the  full  amount  of  the 
deposit  operated  as  an  assignment  of  the  debt. 

Assuming  that  Sliney  ife  Whelan  were  depositors  with  the 
defendant,  the  money  after  deposit  made  belonged  to  the 
defendant.     Sliney  &  Whelan's  right  was  a  chose  in  action. 

The  implied  engagement  on  the  part  of  a  banker  to  pay  the 
checks  of  his  depositor  does  not  inure  to  the  benefit  of  the 
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holder  of  a  check  so  as  to  enable  him  to  enforce  payment 
thereon  against  the  bank  prior  to  its  acceptance.  In  the 
absence  of  assent  by  the  depositary  the  giving  of  a  check  by  a 
depositor  does  not  operate  as  a  transfer  or  assignment  of  the 
debt  created  by  making  a  deposit.  {Harris  v.  Clark^  3  X. 
Y.  93 ;  Chapm<in  v.  WJiite^  6  id.  412 ;  JEtna  National  Bank 
V.  Fourth  National  Bank^  46  id.  87 ;  Dn/tioan  v.  Berlin^  60 
id.  151 ;  Ridey  v.  Phenix  Bank^  83  id.  318.) 

Here  there  was  not  an  acceptance  by  the  banker.  On  the 
contrary  he  refused  to  accept  it,  and  it  follows  that  the  check 
did  not  operate  to  transfer  the  debt.  Nciither  did  the  delivery 
of  the  deposit  slip  have  that  effect.  The  appellant  calls  it  a 
"  certificate  of  deposit,"  but  such  designation  is  not  accurate. 
It  is  in  fact  what  the  witnesses  for  both  plaintiff  and  defend- 
ant assert  it  to  be,  a  deposit  slip,  or  deposit  check. 

The  use  of  the  deposit  slip  is  well  understood.  It  consti- 
tutes an  acknowledgment  that  the  amount  of  money  named 
therein  has  been  received.  It  is  a  receipt  and  nothing  more. 
No  promise  is  made  to  pay  the  sum  named  on  return  of  the 
paper ;  nor  is  it  expected,  either  by  the  depositor  or  depositary, 
that  it  will  ever  be  presented  to  the  bank  again  unless  a  dis- 
pute should  arise  as  to  the  amount  of  deposit,  in  which  event 
it  would  become  important  as  evidence.  It  is  not  intended  to 
furnish  evidence  that  there  remains  money  in  the  bank  to  the 
credit  of  a  depositor,  but  to  furnish  evidence  as  between 
depositor  and  depositary  that  on  a  given  date  there  was  depos- 
ited the  sum  named.  It  may  all,  or  nearly  all,  be  checked  out 
at  the  moment  of  making  the  deposit  slip,  but  the  depositor 
will  not  be  refused  it  on  that  account,  for  long  established 
usage  has  fixed  its  status  in  banking  as  a  mere  receipt,  an 
acknowledgment  that  the  depositor  placed  the  amount  named 
therein  on  deposit.  It  is  not  proof  of  liability,  and  it  will  not 
support  an  action  against  the  bank.  {Hotckkiss  v.  Mosher^ 
48  N.  Y.  482 ;  2  Daniel  Ne.  Insts.,  §  1704.) 

Should  a  suit  be  brought  on  the  debt,  however,  it  would 
furnish  evidence  as  to  time  of  deposit  and  amount,  but  it  has 
no  other  use  unless  it  be  to  assist  in  the  settlement  of  a  dispute 
out  of  court. 
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The  delivery  of  the  deposit  slip,  tlierefore,  did  not  operate 
to  assign  the  debt.  There  was  no  writing  made  or  delivered 
to  the  plaintiff  other  than  the  check  and  deposit  slip,  both  of 
which  we  have  already  considered. 

An  assignment  of  a  debt  due  may,  of  course,  be  made  by 
oral  agreement,  and,  if  founded  on  a  valuable  consideration, 
vests  in  the  assignee  a  right  to  proceed  in  his  own  name  to 
collect  it.     {RisUy  v.  Phenix  Bankj  83  N.  Y.  313.) 

And  the  delivery  by  a  creditor  of  a  check  upon  his  debtor 
for  the  whole  or  a  part  of  a  debt  does  not  preclude  the  payee 
from  showing  a  parol  contract  aside  from  the  check  to  transfer 
the  debt  itself.  {Throop  Orain  Clewner  Co,  v.  Smithy  110 
N.  Y.  83-88.) 

But  in  the  conversation  had  between  Sliney  and  the  plain- 
tiff's cashier,  the  debt  was  not  in  tenns  alluded  to  as  intended 
to  be  assigned  or  transferred.  The  cashier  testified  in  part 
that  Sliney  "  produced  the  deposit  check  and  told  me  he  had 
that  much  money  in  Clark's  bank ;  that  it  would  not  be  avail- 
able for  ten  days,  as  he  had  agreed  to  wait,  and  he  wanted  to 
use  the  money  that  day.  He  drew  a  check  on  Clark's  bank 
and  wished  to  have  us  discount  those  papers  and  let  him  have 
the  money,  which  we  did,  and  paid  him  the  money." 

To  assume  that  all  of  the  evidence  on  that  subject  considered 
together  would  support  a  finding  of  fact  that  Sliney  &  Whelan 
intended  to  transfer  and  the  plaintiff  intended  to  acquire  the 
debt  is  to  adopt  a  view  of  the  evidence  as  favorable  to  the 
plaintiff  as  is  authorized.  That  is  precisely  what  the  trial 
court  did  in  submitting  tlie  question  to  the  jury  for  their 
determination.  The  plaiirtiff,  therefore,  cannot  complain  of 
the  action  of  the  court  in  that  regard. 

The  defendant  produced  in  court  the  books  of  the  bank  in 
use  at  the  time  of  the  alleged  discount,  including  the  book  of 
"  Bills  Discounted,"  and  was  permitted  to  show  that  it  did  not 
contain  any  entry  of  discount  of  the  note  in  question.  Objec- 
tion was  made  by  the  plaintiff,  and  an  exception  taken  to  the 
adverse  ruling  of  the  court.  But  we  shall  not  pass  on  the 
abstract  question  presented  because  we  do  not  deem  the  objec- 
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tion  available  to  the  plaintiff  in  view  of  certain  testimony  pre- 
sented by  it  earlier  in  the  trial. 

The  plaintiff  called  as  a  witness  a  lawyer  whom  it  sent  to 
the  defendant  to  make  a  demand  for  payment,  who  related 
conversations  had  on  that  occasion  with  the  defendant  and  his 
cashier  Babcock.  Among  other  things,  he  testified  that  while 
in  the  bank  "  I  spoke  to  Babcock  about  seeing  the  books. 
Babcock  invited  me  in  and  we  had  a  general  conversation  in 
regard  to  Sliney  &  Whelan,  and  I  asked  him  if  they  had  any 
objections  to  my  seeing  them ;  he  said  no ;  but  I  better  see 
Mr.  Clark,  he  would  rather  have  Mr.  Clark  assent  before  he 
showed  it  to  me.  He  did  not  let  me  see  the  books,  and  I  did 
not  see  them." 

This  testimony  had  no  direct  bearing  on  the  questions  in 
issue,  and  we  can  perceive  no  other  object  for  its  introduction 
than  the  expectation  that  the  refusal  to  allow  plaintiff's  attorney 
to  examine  the  books  would  leave  upon  the  minds  of  the  jury 
the  impression  that  they  contained  entries  tending  to  support 
plaintiff's  contention  that  the  note  was  in  fact  discounted  on 
December  fifth.  Nor  could  the  plaintiff's  counsel  have  been 
prevented  thereafter  from  insisting  in  his  argument  before  the 
jury  that  the  conduct  of  Babcock  in  such  respect  was  a  signifi- 
cant fact  which  should  receive  due  consideration  by  them  in 
detennining  whether  Sliney  or  Clark  and  Babcock  gave  the 
true  version  of  the  transaction.  Thereafter  it  was  proper  for 
the  defendant  to  destroy  the  effect  of  this  testimony  by  the 
introduction  of  the  books  from  which  it  appeared  that  had  the 
plaintiff's  attorney  been  permitted  to  examine  them  he  would 
not  have  discovered  any  evidence  bearing  against  the  defend- 
ant's contentions. 

There  are  no  other  exceptions  requiring  consideration. 

The  judgment  should  be  affirmed. 

All  concur,  except  Bradley  and  Hatght,  JJ.,  not  sitting. 

Judgment  affirmed. 
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The  Atlantic  Avenue  Railboad  Company,  Appellant,  v.     159  289 
Tom  L.  Johnson  et  al.,  Respondents. 

Flfliatiff  was  the  owner  of  a  street  railroad  in  the  city  of  B.,  and  also 
the  franchise  and  right  to  extend  the  road  upon  other  streets,  upon 
obtaining  consent  of  the  local  authorities  and  property  owners.  On 
April  1,  1886,  the  parties  entered  into  a  contract  by  which,  *'in  consid 
eration  of  the  mutual  covenants  and  agreements  '  therein  contained, 
plaintiff  leased  to  the  defendants  the  right  to  use  the  existing  road  and 
the  right  to  construct  and  operate  the  extension;  it  agreed  to  obtain  the 
necessary  consents,  and,  in  case  it  should  fail  to  do  so  within  sixty  days 
and  should  give  notice  to  that  effect  to  defendants,  it  was  provided  that 
at  the  option  of  the  latter  the  lease  and  agreement  should  cease  or  con 
tinue  operative.  Defendants  agreed  to  have  a  specified  portion  of  the 
extension  completed  on  or  before  November  15,  1881,  and  the  residue 
at  times  specified,  unless  delayed  by  legal  proceedings;  and  to  pay  as 
rental  a  percentage  on  the  gross  receipts,  commencing  October  1,  1860; 
they  stipulating  that  the  annual  rental  should  be  not  less  than  $15,000. 
Defendants  took  possession  of  the  completed  road;  plaintiff  did  not 
procure  the  requisite  consents  until  in  October.  1886,  when  defendants 
began  the  construction  of  the  extension,  but  were  restrained  by  order 
of  the  court  on  the  ground  that  the  consent  of  another  street  railroad 
to  laying  the  road  on  one  of  the  streets,  which  was  an  important  part 
of  the  extcn.sion  had  not  been  obtained.  This  consent  was  never  obtained, 
and  a  company  to  whom  defendants  had  assigned  the  lease  gave  plain- 
tiff notice  that  it  elected  to  hold  the  contract  broken  because  of  non 
performance,  and  that  it  was  ready  to  surrender  the  property  on  being 
\  reimbursed  for  the  expenditures.  In  an  action  to  recover  the  guaranteed 
rental,  held,  that  the  lease  was  inoperative  as  a  present  demise  of  the 
extension  not  then  built  and  could  not  be  effective  with  respect  to  the 
right  to  create  such  property  until  plaintiff  procured  the  requisite  con- 
sents; that  the  guaranty,  therefore,  was  dependent  upon  the  perform- 
ance of  the  conditions  precedent  which  were  necessary  to  enable 
defendants  to  complete  the  extension,  and  so  it  never  became  operative. 

It  seems  that  if  the  fixed  amount  of  rent  had  been  guaranteed  from  the 
beginning  of  the  term,  defendants  could  not  have  defended,  but  their 
remedy  would  have  been  to  counter-claim  damages. 

The  company  which  procured  the  injunction  restraining  the  construction 
of  the  extension  was,  after  the  trial  of  this  action,  adjudged  to  have 
forfeited  its  charter.  Plaintiff  claimed,  on  appeal,  that  said  company 
was  a  wrongdoer  in  opposing  the  extension,  and  so,  that  its  covenant 
did  not  require  it  to  overcome  such  resistance.  Held,  untenable;  that 
the  court  could  not  go  outside  the  record  to  reverse  the  judgment;  also 
that  until  the  judgment  of  forfeiture  was  obtained  said  company  had 
the  right  to  oppose  the  extension. 

(Argued  June  6,  1892;  decided  October  1,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18,  1890,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  recover  rent  upon  ^n  alleged 
lease  by  the  plaintiff  to  the  defendants,  executed  April  6, 
1886,  of  tlie  right  to  use  and  operate  a  street  railroad  in  the 
city  of  Brooklyn,  then  already  constructed  from  Fulton  Ferry 
to  Park  and  Vanderbilt  avenues,  and  also  the  plaintiff's  fran- 
chises and  rights  to  construct,  maintain  and  operate  an  exten- 
sion of  the  existing  railroad  through  certain  other  streets, 
including  Central  avenue  to  the  Evergreens  Cemetery.  The 
answer  was  non-performance  by  the  plaintiff  of  the  condition 
precedent  to  the  accruing  of  the  rent  sued  for. 

The  plaintiff  had,  in  addition  to  its  existing  railroad,  fran- 
cliises  under  which,  with  the  consent  of  the  local  authorities 
and  property  owners,  it  could  make  this  extension.  The 
defendants  desired  to  operate  a  cable  railroad  upon  the  con- 
structed road  and  to  use  the  plaintiff's  franchises  to  create  the 
extension  and  operate  the  whole  as  a  cable  road.  The  instru- 
ment of  April,  1886,  is  both  a  lease  and  an  agreement.  It 
recites  that  the  parties,  "  in  consideration  of  the  mutual  cove- 
nants and  agreements  herein  contained,  and  by  each  of  said^ 
parties  to  be  observed  and  performed,  have  agreed  and  by 
these  presents  do  mutually  agree  as  follows." 

By  the  first  clause  the  plaintiff  does  "grant,  demise  and  to 
farm  let"  to  the  defendants  their  successors  and  assigns  for 
and  during  the  term  of  its  corporate  existence  "  all  the  fran- 
chises and  rights  of  the  party  of  the  first  part  to  construct, 
maintain,  and  operate  a  railro^  in  the  city  of  Brooklyn, 
commencing  at  Park  and  Washington  avenues,"  describing 
the  route  of  the  proposed  extension ;  "  also  the  right  to  use 
jointly  with  the  party  of  the  first  part  the  present  railroad 
tmcks,  franchises  and  rights,  from  Washington  avenue  to 
Fulton  Ferry,"  and  tlien  describing  the  existing  railroad, 
together  with  other  rights  and  property  not  here  necessary  to 
mention. 
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Bj  the  eecond  clause,  the  plaintiff  agreed  "  to  obtain  at  its 
own  proper  cost  and  expense  all  necessary  consents,  including 
the  consent  of  the  local  authorities  of  the  city  of  Brook- 
lyn to  the  construction  and  operation  of  a  cable  road  *  *  * 
so  as  to  allow  the  work  of  the  second  party  to  proceed  with- 
out hindrance.  *  *  *  But  in  case  the  party  of  the  first 
part  shall  be  unable  to  procure  the  requisite  consent  for  the 
construction  of  a  cable  road  within  sixty  days  from  the  execu- 
tion of  this  agreement,and  shall  give  notice  of  such  failure  in 
writing  to  the  party  of  the  second  part  this  lease  and  agree- 
ment shall,  at  the  option  of  the  said  party  of  the  second  part 
cease  and  determine,  or  the  party  of  the  second  part  shall 
have  the  right  to  continue  said  agreement,  and  to  operate  said 
road  by  any  other  lawful  power." 

By  the  fifth  clause  the  defendants  agreed  that  "the  said 
railroad  shall  be  completed  and  the  cars  run  thereon  from 
Broadway  to  Fulton  Ferry  on  or  before  November  15,  1886," 
and  "  through  Central  avenue  so  far  as  the  same  is  or  may  be 
graded  on  or  before  October  15,  1887 ;  and  to  the  Evergreens 
Cemetery  as  soon  thereafter  as  the  grading  of  the  street  will 
permit,  unless  delayed  by  legal  proceedings  or  lawful  authority 
over  which  it  has  no  control ;  in  which  case  the  time  so  delayed 
shall  be  added  to  the  times  in  which  said  road  is  to  be  com- 
pleted and  operated." 

By  the  eleventh  and  thirteenth  clauses,  defendants  agreed 
to  pay  the  plaintiff  monthly  fourteen  per  cent  of  its  gross 
receipts  from  passengers,  and  agreed  "  that  the  annual  rent, 
commencing  October  1,  1886,  and  for  each  and  every  year 
thereafter,  shall  amount  to  a  sum  not  less  than  $15,000  per 
year,"  whether  earned  or  not. 

The  defendants  took  possession  of  the  completed  road,  but 
the  plaintiff  did  not  procure  the  requisite  consents  for  the 
construction  of  the  extension  until  in  October,  1886.  The 
defendants  then  commenced  the  work  of  constniction,  and 
while  prosecuting  it  upon  Central  avenue  were  interrupted  by 
the  Broadway  Eailroad  Company  of  Brooklyn  and  by  the  local 
authorities.  Litigation  followed  and  the  plaintiff  was  enjoined 
SiCKELs  —Vol.  LXXXIX.        48 
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from  proceeding  with  the  construction  in  that  avenue,  the 
court  holding  that  the  consent  of  the  Broadway  company  was 
requisite  to  the  plaintiff's  right  to  lay  its  railroad  tracks  upon 
it.  Such  consent  was  never  obtained.  The  defendants  mean- 
while had  completed  about  one-half  of  the  entire  proposed 
extension.  In  January,  1887,  the  defendants  assigned  the  lease 
to  the  Brooklyn  Cable  Company  which  thereafter  assumed  the 
defendants'  rights  and  liabilities  under  it.  This  company  paid 
the  plaintiff  $1,916.45  as  rent.  Soon  after  tlie  plaintiff  was 
enjoined  from  laying  its  tracks  in  Central  avenue  the  Cable 
company  gave  the  plaintiff  notice  that  it  elected  to  hold  the 
contract  as  broken  by  the  plaintiff  by  its  non-performance, 
and  that  the  Cable  company  was  ready  to  surrender  the  prop- 
erty it  had  received  under  it,  upon  being  reimbursed  for  the 
expenditures  incurred  in  complying  with  it. 

The  plaintiff  paid  no  attention  to  this  notice.  The  plaintiff 
abated  $5,(M)0  of  the  guaranteed  rent  of  the  first  year,  and 
brought  this  action  for  the  balance  for  tlie  remainder  of  the 
year  being,  after  crediting  the  payment  mentioned,  $8,083.55. 

The  trial  court  found  that  plaintiff  failed  to  perform  its 
covenants  with  respect  to  the  consents,  and  that  such  failure 
prevented  the  defendants  from  constructing  the  extension  as 
contemplated  by  the  lease,  and  therefore  the  guaranty  of  a 
fixed  sum  as  rent  never  became  operative. 

Further  facts  are  stated  in  the  opinion. 

Benjamin  F.  Tracy  for  appellant. 

Elihu  Root  for  respondents. 

Landon,  J.  The  plaintiff  by  the  instrument  of  April  6, 
1886,  leased  to  the  defendants  for  the  term  of  its  corporate 
existence  the  right  to  use  an  existing  street  railroad  of  about 
one  mile  in  length,  and  agreed  to  perfect  its  chartered  rights 
to  extend  the  railroad  about  four  miles  further,  and  to  confer 
such  rights  upon  the  defendants,  who  agreed  to  act  under 
such  perfected  rights  and  to  complete  the  extension,  and  as 
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completed  the  lease  was  to  attach  to  it ;  and  the  defendants 
agreed  to  operate  both  the  old  and  the  extension  as  a  cable 
railroad.  The  rent  reserved  to  the  plaintiffs-was  to  be  at  the 
rate  of  fourteen  per  centnm  of  the  gross  earnings  of  the  rail- 
road and  without  any  guaranty  of  the  amount  until  October 
1, 1886 ;  but  from  and  after  that  date  the  defendants  guaran- 
teed that  the  rent  should  not  be  less  than  $15,000  per  annum. 
This  action  is  to  recover  the  guaranteed  rent  from  February 
1. 1887,  to  October  1^  1887.  The  defendants'  answer  in  sub- 
stance is  that  the  guaranty  was  dependent  upon  the  perform- 
ance by  the  plaintifE  of  the  conditions  precedent,  which  were 
necessary  to  enable  the  defendants  to  complete  the  contem- 
plated extension,  and  that  these  were  not  performed  by  the 
plaintiff,  and  thus  the  guaranty  never  became  operative. 

By  the  agreement,  which  for  convenience  may  be  called  a 
^ease,  the  plaintiff  agreed  to  obtain  the  consents  of  the  local 
aathoritiee  and  property  holders^  which  by  statute,  Ch.  252, 
Laws  1884,  §  3,  were  necessary  to  perfect  its  right  to  con- 
struct the  extension,  "  so  as  to  allow  the  work  of  the  second 
party  to  proceed  without  hindrance."  The  defendants  agreed 
that  ^'  the  said  railroad  shall  be  completed  and  the  cars  run 
thereon  from  Broadway  to  Fulton  ferry  on  or  before  Novem- 
bei  15, 1886."  This  required  the  completion  of  about  one  and 
one-half  miles  of  the  proposed  extension.  But  the  plaintiff 
did  not  procure  the  requisite  consents  until  in  October,  1886, 
and  thus  the  defendants  could  not  "proceed  without  hin- 
drance," but  were  prevented  from  proceeding  at  all  until 
after  the  day  fixed  for  the  guaranteed  rent  to  begin. 

It  was  provided  in  the  lease  that  "  in  case  the  party  of  the 
first  part  shall  be  unable  to  procure  the  requisite  consents  for 
the  construction  of  a  cable  road  within  sixty  days  from  the 
execution  of  this  agreement,  and  shall  give  notice  of  such 
iailure  m  writing  to  the  party  of  the  second  part,  this  lease 
and  agreement  shall,  at  the  option  of  the  said  party  of  the 
second  part,  cease  and  determine,"  but  the  plaintiff,  notwith- 
standing its  failure,  gave  no  notice  thereof  to  the  defendants. 

By  this  delay  the  defendants  suffered  the  loss  of  the  season 
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most  suitable  for  the  work  of  construction.  They  commenced 
it,  however,  in  October,  1886,  and  prosecuted  it  with  diligence. 
Beyond  Broadway  the  most  considerable  part  of  the  remainder 
of  the  proposed  extension  lay  in  Central  avenue.  The  defend- 
ants commenced  the  work  of  construction  upon  this  avenue  in 
February,  1887.  The  Broadway  Eailroad  Company  of  Brook- 
lyn, assuming  to  act  under  the  authority  granted  to  it  by 
Ch.  461,  Laws  of  1860,  had  already  commenced  the  con- 
struction of  a  railroad  upon  tlie  same  avenue. 

The  trial  court  found  that  its  consent  was  necessary  to  allow 
the  work  of  the  defendants  to  "  proceed  without  hindrance," 
and  that  that  consent  was  refused.  Three  several  actions  were 
commenced  in  the  Supreme  Court ;  one  by  this  plaintiff 
against  the  Broadway  Eailroad  Company,  one  in  the  interest 
of  this  plaintiff  against  the  same  defendant,  and  the  tliird  in 
the  interest  of  the  said  Broadway  company  against  this  plain- 
tiff, all  involving  the  plaintiff's  right  to  construct  its  railroad 
in  Central  avenue.  The  result  was  that  about  July  1,  1887, 
this  plaintiff  was  enjoined  by  the  court  from  proceeding  with 
the  construction  of  the  railroad  therein.  This  injunction  was 
effective  to  prevent  the  defendants  from  completing  the  rail- 
road. Meantime,  the  defendants  had  assigned  the  lease  to  the 
BrookljTi  Cable  Company,  a  corporation  organized,  professedly, 
pursuant  to  the  terms  of  the  lease  to  take  such  assignment. 
The  plaintiff  alleges  that  the  assignment  is  invalid  because  the 
corporation  has  not  the  paid-up  capital  required  by  the  lease 
in  case  of  an  assignment,  but  we  do  not  think  it  necessary  to 
pursue  this  question.  The  defendants  and  their  assignee  had 
spent  large  sums  of  money  in  the  construction  of  the  extension 
of  the  railroad. 

About  July  20,  1887,  shortly  after  the  injunction,  the 
Brooklyn  Cable  Company  notified  the  plaintiff  that  it  would 
hold  the  lease  as  broken  by  the  non-performance  of  its  condi- 
tions to  be  perf onned  by  the  plaintiff,  and  that  it  was  ready  to 
surrender  to  the  plamtiff  all  the  property  it  had  received  under 
the  agreement,  upon  being  reimbursed  for  its  expenditures  in 
complying  with  the  contract.     The  plaintiff  paid  no  attention 
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to  this  notice.  The  trial  court  found  that  the  portions  of  the 
route  contemplated  by  the  lease,  upon  which  the  defendants 
and  their  assignee  were  unable  to  construct  and  operate  a  rail- 
road, were  material  and  substantial  parts  thereof,  and  the  fail- 
are  of  the  plaintiff  to  procure  the  requisite  consents  prevented 
such  construction  and  operation. 

The  plaintiff  claims  that  it  leased  to  defendants  a  railroad  in 
being,  and  delivered  possession  of  it  to  them,  and  also  made 
certain  covenants  to  promote  the  building  and  operation  of  its 
extension  by  the  defendants ;  that  the  lease  is  complete,  and 
plaintijBPs  default,  if  any,  in  regard  to  the  extension,  is  no 
defense  to  the  action  for  rent,  and  can  only  avail  the  defend- 
ants as  a  counterclaim,  and  this  they  have  not  pleaded. 

The  defendants  claim  that  the  lease  was  executory  —  at  least 
as  to  the  guaranteed  amount ;  that  the  covenants  of  the  lease 
were  in  this  respect  mutual  and  dependent,  and  that  the  certain 
amount  of  rent  was  guaranteed  because  the  plaintiff's  cove- 
nants, if  performed,  would  have  given  to  the  defendants  an 
opportunity  to  complete  the  railroad  early  enough  to  enable 
them  to  try  to  earn  the  rent  they  guaranteed  to  pay ;  and  that 
the  breach  of  the  covenants  on  the  part  of  the  plaintiff  resulted 
in  the  non-creation  of  that  part  of  the  railroad  whose  contem- 
plated earnings  were  a  substantial  part  of  the  consideration  for 
the  defendants'  guaranty  of  a  fixed  amount  of  rent ;  also  that 
the  delivery  of  the  perfected  right  to  construct  the  extension 
was  never  fully  made. 

We  think  the  judgment  must  be  affirmed. 

The  lease  recited  that  the  agreements  expressed  in  it  were 
"  for  and  in  consideration  of  the  mutual  covenants  and  agree- 
ments herein  contained,  and  bv  each  of  said  parties  to  be 
observed  and  performed." 

The  lease  was  two  fold  in  its  character ;  the  plaintiff  demised 
to  the  defendants  an  existing  railroad,  and  reserved  a  percent- 
age of  its  gross  earnings  as  rent.  It  also  assumed  to  demise 
its  franchise  and  right  to  operate  an  additional  line  of  railroad. 
We  assume,  without  deciding,  that  the  lease  was  valid.  ( Wood- 
ruff V.  IHe  HaUway  Co.,  93  N.  Y.  609.)     The  defendants 
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were  ready  and  willing  to  treat  it  as  valid.  But  the  additional 
line  of  railroad  had  no  existence,  and  the  plaintiflPs  right  to 
construct  it  was  incomplete,  and  would  remain  so  until  it  should 
procure  the  requisite  consents  of  the  property  owners  and  city 
authorities.  The  lease  would,  therefore,  be  inoperative  aa  a 
present  demise  of  non-existent  property,  and  could  not  be 
effective  with  respect  to  the  right  to  create  such  property  until 
the  plaintiff  sliould  procure  the  consents.  No  present  rent 
could  be  properly  reserved  out  of  the  mere  possibility  of  first 
acquiring  the  right  to  construct  the  railroad,  and  the  contingent 
right  of  afterwards  proceeding  under  it,  however  it  might  be 
as  to  compensation.  Hence  the  plaintiff  covenanted  to  procure 
the  consents,  and  the  defendants  agreed  thereupon  to  proceed 
with  the  construction.  The  construction  was  dependent  upon 
the  consents,  and  hence  tlie  plaintiff  agreed  to  procure  them  so 
as  to  allow  the  defendants  to  proceed  with  the  construction 
"  without  hindrance,"  and  the  defendants  thereupon  agreed  to 
have  a  substantial  part  of  the  road  completed  before  Novem- 
ber  15,  1886,  and  also  that  the  guaranteed  rent  should  begin 
October  1,  1886.  Thus  the  lease  was  an  executed  one  with 
respect  to  the  existing  road  and  tlie  rent  reserved  upon  it, 
and  an  executory  one  with  respect  to  the  additional  road,  and 
the  guaranteed  rent  to  be  reserved  both  upon  it  and  the  old 
road  after  the  defendants  should  have  both  the  time  and 
opportunity  specified  in  the  lease  to  create  the  new,  or  certain 
substantial  portions  of  it.  The  executory  covenants  of  the 
lease  were  plainly  dependent.  True,  the  date  when  the 
guaranteed  rent  should  begin  was  fixed,  but  it  was  fixed  in 
reliance  upon  plaintiff's  timely  performance  of  the  covenants 
on  its  part. 

By  the  terms  of  the  lease  the  plaintiff  was  to  obtain  the  con- 
sents before  the  guaranteed  rent  should  begin  to  accrue ;  such 
consents  were  a  condition  precedent  to  the  existence  of  the 
right  to  create  the  additional  railroad,  much  more  to  the  plain- 
tiff's ability  to  give  defendants  the  possession  of  it,  or  of  the 
right  and  power  to  take  possession  of  it  under  the  plaintiff. 
By  the  terms  of  the  lease  defendants'  guaranty  of  the  amount 
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of  rent  from  October  1,  1886,  was  in  consideration  of  the 
covenants  and  agreements  "  to  be  observed  and  performed  " 
by  the  plaintiff.  Performance  by  the  plaintiff  was,  therefore, 
a  condition  precedent  to  the  liability  of  the  defendants  upon 
tliifl  guaranty.  {Grant  v.  Johnson,  5  N.  Y.  247 ;  Peoples 
Bank  v.  Mitchell,  73  id.  411 ;  Pike  v.  Butter,  4  id.  360.) 

The  plaintiff  urges  that  in  case  of  a  lease  under  which  the 
tenant  takes  and  remains  in  possession,  tlie  breach  of  a  par- 
ticular covenant  on  the  part  of  the  lessor  is  not  a  defense  to 
the  action  for  rent,  but  the  proper  subject  of  recoupment  or^ 
ounterclaim.  (Taylor's  Land.  &  Ten.  §§351-374;  Newinan 
V.  French,  45  Ilun,  65  ;  Etheridge  v.  Oshorn^  12  Wend.  529.) 

The  defendants  are  not  called  upon  by  this  action  to  deny 
their  liability  for  rent  under  the  lease.  They  have  made  some 
payments  and  it  is  not  alleged  that  these  are  not  equal  to 
fourteen  per  centum  of  their  gross  earnings.  The  plaintiff 
seeks  recovery  for  a  fixed  amount,  to  begin  to  accrue  October 
1,  1886.  The  question  is  not  whether  the  defendants  should 
pay  rent,  but  it  is  at  what  rate  ?  They  do  not  claim  to  have 
been  evicted,  but  they  do  claim  that  before  the  guaranteed 
rate  should  begin  the  plaintiff  should  have  given  the  time  and 
opportunity  specified  in  the  lease  to  create  and  take  possession  of 
the  additional  premises,  in  consideration  of  which  an  additional 
rent  was  guaranteed,  and  that  the  plaintiff  failed  to  perform^ 

The  complaint  oroceeds  upon  this  theory,  for  it  alleges 
performance. 

If  the  fixed  amount  of  rent  hc^l  been  guaranteed  from  the 
beginning  of  the.  term,  it  is  probable  that  defendants  would 
have  been  obliged  to  counterclaim  for  damages,  since  in  that 
case  plaintiff's  breach  of  its  covenants  would  have  been  subse- 
quent to  the  time  when  defendants'  liability  for  rent  became 
fixed.  Adjustment  of  mutual  liabilities,  and  not  absolute 
exemption  from  all  liability  upon  the  guaranty  would  have 
been  the  proper  mode  of  measuring  defendants'  rights.  But 
here  the  additional  rent  is  to  accrue  as  the  result  of  plaintiff's 
precedent  performance ;  failing  in  such  performance  it  has  not 
acquired  the  right  to  such  rent. 
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But  the  plaiutiff  insists  that  it  is  not  properly  chargeable 
with  the  non-performance  of  its  covenants  to  obtain  the 
requisite  consents.  It  was  enjoined  from  constructing  its  raU- 
road  upon  Central  avenue  aa  the  result  of  litigations  in  which 
the  Broadway  Railroad  Company  was  the  opposing  party  in 
interest.  The  plaintiff  insists  that  it  now  appears  that  the 
Broadway  Railroad  Company  had  forfeited  its  charter  by  non- 
user  of  its  franchises.  It  appears  from  the  public  reports  of 
the  decisions  of  the  court  that  final  judgment  to  that  effect 
was  obtained  against  that  company  subsequently  to  the  tiial 
of  this  action.  (People  v.  Broadway  H.  Ji.  Co.y  126  N.  Y. 
29.) 

The  plaintiff  thence  insists  that  that  company  was  a  wrong- 
doer in  opposing  and  preventing  tlie  construction  of  tlie  rail- 
road upon  Central  avenue  by  the  plaintiff,  or  by  defendants 
under  the  plaintiff ;  that  it  had  no  right  in  the  avenue  and  no 
consent  to  give  or  withhold,  and  that  the  plaintiff  did  not 
agree  to  overcome  the  resistance  of  a  wrongdoer. 

But  we  cannot  go  outside  of  the  record  in  order  to  reverse 
this  judgment.  Besides,  in  the  actions  referred  to,  in  which 
the  plaintiff  and  the  Broadway  Railroad  Company  were  par- 
ties, the  court  held  that  until  judgment  of  forfeiture  at  the 
suit  of  the  People  should  be  obtained  against  the  latter  com- 
pany, it  had  a  right  to  construct  and  operate  a  railroad  in 
Central  avenue  under  the  authority  given  by  Ch.  461,  Laws 
of  1860,  and  having  constructed  a  portion  of  its  railroad  upon 
said  avenue,  the  plaintiff  was  prevented  by  Ch.  252,  Laws  of 
1884,  §  14,  from  constructing  a  railroad  thqreon  without  the 
consent  of  the  Broadway  Railroad  Company. 

Neither  the  plaintiff  nor  defendants  could  proceed  with  die 
construction  of  the  railroad  upon  Central  avenue  in  the  face 
of  the  decision  and  injunction.  No  appeal  was  taken.  If  we 
could  take  notice  of  the  judgment  in  the  case  of  PeopU  v. 
Broadway  Bailroad  Convpany^  we  should  still  be  confronted 
with  the  fact  that  it  was  not  obtained  until  long  after  the 
plaintiff  made  default  in  procuring  the  consents,  which  during 
all  the  time  for  which  it  seeks  to  recover  rent  in  this  action 
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were,  ae  a  matter  of  fact,  essential  « to  allow  the  work  of  the 
second  party  to  proceed  without  hindrance."  Practically,  the 
plaintiff  was  to  obtain  for  defendants  the  field  for  their  work 
of  extension ;  this  wae  clearly  the  intention  of  both  parties 
and  is  the  essential  basis  of  the  contract ;  failure  in  this  respect 
is  the  misfortune  of  the  plaintiff. 

Other  defaults  on  the  part  of  the  plaintiff  are  found  by  the 
trial  court  which  we  do  not  deem  it  necessary  to  specify. 
Nor  do  we  deem  it  necessary  to  consider  whether  the  align- 
ment by  the  defendants  to  the  Brooklyn  Cable  Company  aids 
theii  defense. 

The  judgment  below  was  without  prejudice  to  the  rights  of 
the  plaintiff  to  recover  otherwise  than  upon  the  guaranty  of 
rent  and  should  be  affirmed*  with  costs. 

All  concur. 

Judgment  affirmed. 

Wells    Paine,    Eespondent,  v.  Jeremlih  W.  Ohandlek, 

Appellant. 

When  the  owner  of  land  sells  and  conveys  part  thereof,  he  Impliedly 
grants  all  those  apparent  and  visible  easements  which  at  the  time  of 
the  grant  were  used  by  said  owner  for  the  benefit  of  the  part  granted 
and  which  are  necessary  for  the  reasonable  use  thereof. 

This  rale  is  not  confined  to  continuous  easements,  or  to  an  absolute  neces- 
sity for  the  use,  but  applies  to  those  artificial  arrangements  which  openly 
exist  at  the  time  of  the  sale  and  affect  materially  the  value  of  the  estate 
granted. 

The  distinction  so  far  as  the  question  of  necessity  is  concerned  between 
cases  of  Implied  grants,  and  of  implied  reservations  pointed  out 

Mn^n  V.  Jordan  (43  Mass.  284);  Bu^  v.  D^er  (125  id.  287)-  Hoot  v 
Wadhams  (107  N.  Y.  384),  distinguished. 

Defendant  was  the  owner  of  two  adjoining  farms,  upon  one  was  a  sprinir 
from  which  pipes  had  been  laid  conducting  the  water  to  the  barnyard  on 
the  other,  thus  furnishing  sufficient  water  for  the  stock  thereon  and  other 
domestic  uses.  Defendant  sold  and  conveyed  the  farm  so  supplied  to 
plaintiff  by  deed  which  conveyed  the  land  with  appurtenances,  but 
made  no  mention  of  the  spring  or  the  pipes.  Defendant  thereafter  duir 
a  weU  upon  his  farm  a  few  feet  from  the  spring,  and  upon  higher 
ground  and  from  it  a  ditch  running  parallel  with  said  pipes  •  this 
resisted  in  lowering  the  water  of  the  spring  below  the  mouth  of  the 
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pipe  so  as  to  deprive  plaintiff  of  the  use  of  the  water.  In  an  action  to 
restrain  such  interference  with  the  water  of  the  spring,  etc.,  the  court 
found  tliat  the  uninterrupted  flow  of  the  water  was  essential  to  the  full 
enjoyment  of  the  estate  conveyed.  Held,  that  plaintiff  was  entitled  to 
the  relief  sought;  that  the  fact  that  the  diversion  was  not  caused  by 
any  direct  interference  with  the  waters  of  the  spring  was  immaterial. 

Bltfis  V.  Oredey  (45  N.  Y.  671),  distinguished. 

It  seems  the  fact  that  defendant's  act  was  malicious  was  not  material,  as 
unless  it  interfered  with  plaintiff's  legal  rights  it  was  not  actionable 
because  done  maliciously. 

(Argued  June  7,  1892 ;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department  entered  upon  an  order 
made  October  23,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  compel,  and  the  judgment 
appealed  from  directed  the  restoration  to  certain  water  pipes 
of  the  waters  of  a  spring  on  defendant's  farm  so  that  it  would 
flow  as  it  had  theretofore  done  to  the  plaintiff's  premises,  the 
complaint  also  asked  and  the  judgment  awarded,  damages  for 
the  diversion  of  tlie  water,  and  in  case  the  waters  could  not  be 
restored  to  the  spring  gave  damages  for  injury  to  the  freehold- 
Prior  to  March  20,  1886,  plaintiff  owned  two  contiguous 
farms  in  Livingston  county  which  he  used  and  cultivated  as 
one,  and  which  are  referred  to  in  the  evidence  as  the  "  Grimes 
farm  "  and  the  "  Paine  farm."  On  March  26,  he  conveyed 
both  farms  to  defendant.  He  was  then  living  on  the  Paine 
farm  and  before  removing  therefrom,  and  on  April  9,  1886, 
he  repurchased  that  farm  from  defendant.  In  1867  a  pipe 
had  been  laid  by  the  then  owner  of  the  two  fanns  from  a 
spring  on  the  Grimes  farm  to  the  barnyard  on  the  Paine  farm 
and  from  that  time  until  the  date  of  the  conveyance  to  the 
plaintiff  sufficient  water  flowed  through  said  pipes  to  water  the 
stock  kept  on  the  Paine  farm  and  also  to  supply  other  domes- 
tic uses.  The  deed  to  the  plaintiff  from  the  defendant  made 
no  mention  of  the  spring  or  pipes  connected  therewith.  It 
described  the  land  and  conveyed  it  with  the  appurtenances. 
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About  a  year  after  the  conveyance  the  defendant  diverted  the 
water  from  the  spring  so  that  it  ceased  to  flow  to  the  Paine 
farm. 

The  court  found  that  the  uninterrupted  flow  of  water 
through  the  pipe  as  constructed  and  in  use  at  the  time  of  the 
conveyance  to  plaintiff  was  essential  to  the  full  enjoyment  of 
the  estate  conveyed  to  him  and  that  the  defendant's  act  in 
stopping  the  flow  of  water  wa.^  malicious  and  done  with  intent 
to  injure  the  plaintiff. 

Other  facts  appear  in  the  opinion. 

Chas.  J.  BisseU  for  appellant. 
E.  A,  Nash  for  respondent. 

Brown,  J.  The  judgment  in  this  action  rests  upon  the  rule 
of  Lamprndn  v.  MUka  (21  N.  Y.  505),  that  when  the  owner 
of  land  sells  a  part  thereof  he  impliedly  grants  to  the  grantee 
all  those  apparent  and  visible  easements  which  are  necessary 
for  the  reasonable  use  of  the  property  granted  and  which  are 
at  the  time  of  the  grant  used  by  the  owner  of  the  entirety  for 
the  benefit  of  the  part  granted. 

The  learned  counsel  for  the  appellant  does  not  attack  the 
principle,  but  his  contention  is  that  the  easement  involved  in 
this  controversy  is  of  the  class  known  as  discontinuous  and 
such  an  easement  passes  by  implication  only  when  absolutely 
necessary  to  the  enjoyment  of  the  property  conveyed.  To  use 
his  own  language  "  the  rule  contended  for  has  been  confined 
to  cases  where  the  easement  claimed  was  something  without 
the  use  of  which  the  premises  would  be  practically  worthless." 
The  rule  is  not  confined  in  its  application  to  continuous  ease- 
ments, but  applies  to  those  artificial  arrangements  which 
openly  exist  and  effect  materially  the  value  of  the  respective 
parts  of  the  estate  at  the  time  of  the  sale.  {Larajmiun  v. 
Milksj  swpra;  CurtisB  v.  Ayrmiltj  47  N.  Y.  73-79.) 

To  support  his  argument  upon  the  claim  of  absolute  neces- 
sity the  appellant  in  part  relies  upon  Massachusetts  cases. 
It  was  said  in  the  opinion  in  Buss  v.  Dyer^  (125  Mass.  287), 
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that  if  an  easement  existed  by  implication  it  was  because  it 
was  absolutely  necessary  to  the  enjoyment  of  theestate. 

But  that  remark  was  not  necessary  to  the  decision  as  the 
verdict  of  the  jury  was  in  the  defendant's  favor  under  a  charge 
that  there  was  no  easement  unless  tliere  was  a  reasonable 
necessity  therefor.  The  learned  judge  who  delivered  the 
opinion  in  that  case  conceded  that  his  statement  of  the  rule 
was  in  conflict  with  the  decision  of  the  courts  of  England  and 
of  this  state.  In  this  state  the  rule  of  strict  necessity  is  applied 
to  implied  reservations  but  not  to  implied  grants.  In  the 
recent  case  of  WeUs  v.  Garhutt  (132  N.  Y.  430),  it  was  said : 
"  As  a  grantor  cannot  derogate  from  his  own  grant  while  a 
grantee  may  take  the  language  of  the  deed  most  strongly  in 
his  favor  the  law  will  imply  an  easement  in  favor  of  a  grantee 
more  readily  than  it  will  in  favor  of  a  grantor." 

This  distinction  between  implied  reservation  and  implied 
grants  there  pointed  out  is  well  founded  in  the  law,  although 
in  some  of  the  reported  cases  it  has  apparently  been  overlooked. 
In  Johnson  v.  Jordon  (43  Mass.  234),  Chief  Justice  Shaw, 
after  stating  the  rules  applicable  to  the  construction  of  a 
grant,  said  "  if  a  man  owning  two  tenements  has  built  a  house 
on  one  and  annexed  thereto  a  drain  through  the  other,  if  he 
sell  and  convey  the  house  with  the  appurtenances,  such  a  drain 
may  be  construed  to  be  de  fdcto  annexed  as  an  appurtenance 
and  pass  with  it,  because  such  a  construction  would  be  most 
beneficial  to. the  grantee,  whereas  if  he  were  to  sell  and  con- 
vey the  lower  tenement,  still  owning  the  upper,  it  might  reason- 
ably be  considered  that  as  the  right  of  drainage  was  not 
reserved  in  terms  it  could  not  be  claimed  by  the  grantor. 
The  grantee  of  the  lower  tenement,  taking  the  language  of 
the  deed  most  strongly  in  his  own  favor  and  against  the 
grantor,  might  reasonably  claim  to  hold  his  granted  estate  free 
of  the  incumbrance."  (See  also  Wheeldon  v.  Burrows^  L.  R. 
[12  Ch.  Div.]  31,  49;  Washburn  on  Easements  [4th  ed.], 
pp.  105-106 ;  Burr  v.  MiUa,  21  Wend.  290.) 

In  Johnson  v.  Jordon  {8upra\  to  which  appellant  refers, 
the  conveyances  of  the  dominant  and  servient  tenements  were 
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simnltaneous  and  the  right  to  the  easement  was  denied  upon  a 
construction  given  to  the  deeds  and  the  circumstance  attending 
their  delivery. 

In  JS^tiss  V.  Dyer  (125  Mass.  287),  the  chimney  in  which  an 
easement  was  claimed  had  worn  out  and  had  been  taken  down, 
and  the  jury  found  as  a  fact  that  the  plaintiff  at  a  reasonable 
cost  could  have  built  one  on  his  own  property,  and  the  facts  of 
the  case  amply  justify  the  decision  without  reference  to  the 
rule  of  strict  necessity. 

Undoubtedly  an  easement  to  pass  by  implication  must  be 
necessary  to  the  enjoyment  of  the  estate  granted,  but  the 
necessity  required  is  a  reasonable  not  an  absolute  one.  Mere 
convenience  would  not  be  sufficient  to  create  or  convey  the 
right. 

The  privilege  or  right  implied  must  be  of  value  to  the 
estate  granted  wliich  the  grantee  has  estimated  as  an  advantage 
to  the  estate  and  paid  for  in  his  purchase. 

In  Curtiss  v.  Ayrault  (47  N.  Y.  73),  the  essential  question 
of  fact  there  involved  was  stated  to  be  whether  the  grantor  of 
the  plaintiff  in  arriving  at  the  price  he  would  pay  considered 
and  had  a  right  to  consider  as  an  element  of  value  of  the  land 
he  was  buying  the  ditch  across  the  tract  giving  the  supply  of 
water  tlirough  it.  (See  also  Simmon8  v.  Cloonan^  81  N.  Y. 
557-506;  O'Rorle  v.  Smith,  11  R.  1.259;  Washburn  on 
Easements  [4th  ed.],  pp.  110-111.) 

lioot  V.  Wadhaim  (107  N.  Y.  384),  cited  by  the  appellant, 
was  distinguished  by  the  court  in  its  facts  from  Lavipman  v. 
Milks  and  kindred  cases,  and  nothing  need  be  added  to  what 
was  tliere  said  on  this  subject. 

Tlie  trial  court  in  this  case  found  as  a  fact  that  the  uninter- 
rupted flow  and  use  of  the  water  through  the  pipes  from  the 
spring  on  the  Grimes  farm  was  essential  to  the  enjoyment  of 
the  estate  conveyed  to  the  plaintiff,  and  this  finding  has  ample 
support  in  the  evidence.  After  the  water  was  cut  off  plaintiff 
dug  a  well  upon  his  premises  and  failed  to  procure  sufficient 
water  for  his  stock  and  he  was  under  the  necessity  of  driving 
them  considerable  distances  down  a  hill  to  a  stream  in  order  to 
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water  them.  The  court  further  found  that  the  loss  of  the  flow 
of  water  in  the  barnyard  impaired  the  rental  value  of  the 
farm  fifty  dollars  a  year  and  depreciated  tlie  fee  value  six 
dollars  per  acre,  and  it  is  apparent,  therefore,  that  the  use  of 
the  water  was  a  substantial  and  valuable  right  and  not  a  mere 
convenience. 

The  facts,  therefore,  justified  the  court  in  holding  that  the 
plaintiff  took  under  his  deed  by  unplication  a  right  to  the  use 
of  the  waters  of  the  spring. 

It  appeared  that  the  diversion  complained  of  was  not  caused 
by  any  direct  interference  with  the  waters  in  the  spring,  but 
that  the  defendant,  upon  his  own  land  and  upon  ground  higher 
than  the  spring,  and  a  few  feet  therefrom,  dug  a  well,  and  from 
it  a  ditch  extending  north  about  twelve  rods,  parallel  with  the 
pipes  leading  to  the  Paine  farm  and  about  ten  feet  therefrom. 

That,  as  a  result  of  this  act,  the  body  of  the  water  in  the 
spring  was  diminished  and  fell  below  the  mouth  of  the  pipe 
leading  to  the  Paine  farm,  and  the  court  found  that  this  was 
done  maUciously  and  with  the  purpose  of  depriving  the  plain- 
tiff of  the  use  of  the  water. 

The  fact  that  the  defendant's  act  was  with  malice  towards 
plaintiff  is  of  no  importance  in  determining  its  legal  character. 
Unless  it  interfered  with  a  legal  right  of  the  plaintiff,  it  was 
not  actionable  because  done  maUciously.  A  person  may  do 
what  he  pleases  upon  his  own  land,  and  so  long  as  he  violates 
no  legal  duty  that  he  owes  to  his  neighbor,  he  is  not  liable, 
although  he  may  perfonn  the  act  for  the  sole  purpose  of  injur- 
ing his  neighbor.  The  question  presented,  therefore,  is  was 
the  act  of  intercepting  the  flow  of  water  to  the  spring  an 
interference  with  the  rights  of  the  plaintiff  acquired  under 
his  deed  ? 

The  appellant  contends  it  was  not  and  cites  us  to  Bliss  v. 
Greeley  (45  K.  Y.  671).  In  that  case  the  plaintiff  had  acquired 
by  deed  the  right  to  use  a  spring  of  water  upon  defendant's 
property  and  to  carry  the  same  through  a  pipe  to  his  house 
on  adjoining  land.  The  defendant,  by  excavation  on  his  farm 
a  short  distance  from  the  spring,  intercepted  the  flow  of  water 
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thereto  and  plaintLfiPs  right  was  destroyed.  The  court  held 
that  the  plaintiffs  rights  were  no  greater  than  if  he  had  owned 
the  fee  of  the  *land  in  which  was  the  spring,  and,  upon  prin- 
ciple of  law  applicable  to  adjoining  lands  when  neither  one 
has  any  easement  or  right  in  the  land  of  the  other,  held  that 
the  plaintiff  could  not  recover. 

In  Johnstown  Clieese  Manufacturing  Co,  v.  Veghte  (69  N. 
T.  16),  Bliss  V.  Greeley  was  distinguished  from  the  case  then 
before  the  court,  and  because  in  the  latter  case  there  was  a 
grant  of  the  use  of  the  water  which  at  the  time  of  the  grant 
was  being  conducted  to  the  spring,  and  the  intent  of  the  par- 
ties was  to  secure  a  continuance  of  that  supply  as  a  thing 
necessary  to  the  operation  of  the  cheese  factory,  the  defendant 
was  restrained  from  digging  on  his  land  and  intercepting  the 
flow  of  water  to  the  spring  from  which  plaintiff's  supply  was 
drawn. 

In  this  case  the  rights  of  the  parties  under  the  implied  grant 
of  the  use  of  the  water,  are  to  be  determined  by  a  considera- 
tion of  the  circumstances  surrounding  it,  the  situation  of  the 
respective  farms  with  reference  to  it,  with  a  view  to  ascertain 
the  true  intent  of  the  parties. 

The  general  rule  is  that  a  man,  who  owns  land  subject  to  an 
easement,  has  a  right  to  use  his  land  in  any  way  not  incon- 
sistent with  the  easement,  and  the  extent  of  the  easement  is  to 
be  determined  by  a  true  construction  of  the  grant  creating  it, 
aided  by  such  circumstances  surrounding  the  estate  and  parties 
as  have  a  legitimate  tendency  to  sliow  the  intention  of  the 
parties.  (.Onthank  v.  Z.  S.  cfe  M,  S,  E,  R,  Co,^  71  N.  Y. 
194.) 

Under  this  rule,  the  rights  of  the  owner  of  the  easement  are 
paramount  to  the  extent  of  his  grant.  There  is  no  joint  use 
of  land  contemplated  in  the  sense  that  the  rights  of  the  grantee 
of  the. easement  must,  under  certain  circumstances,  give  way 
to  those  of  the  grantor. 

The  intent  of  the  parties,  under  the  implied  grant  to  the 
plaintiff,  was  that  plaintiff  should  have  the  use  of  the  water  in 
Ijis  farmyard  as  a  thing  not  only  beneficial  to  the  estate  pur- 
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chUsed  by  him,  but  necessary  to  the  full  enjoyment  thereof. 
If  deprived  of  that  use,  he  loses  that  which  was  an  open  and 
visible  appurtenance  to  his  property,  and  which  represented  a 
part  of  the  consideration  for  which  he  paid  the  purchase-price 
to  the  defendant.  By  the  acts  of  the  former  owner,  the 
defendant's  land  became  servient  to  the  pkintiflPs  to  such 
extent  as  was  apparent  at  the  time  of  the  conveyance  to  the 
plaintiff.  And  plaintiff's  legal  right  was  that  the  water  should 
continue  to  flow  to  his  barnyard  as  it  flowed  when  he  acquired 
his  title. 

Any  act  of  defendant's  which  impaired  that  right  was  action- 
able. Defendant  could  not  lawfully  by  direct  means  lower 
the  watier  in  the  spring  below  the  pipe  leading  to  plamtiff's 
property,  nor  could  he  lawfully  divert  the  water  from  the 
spring  and  thus  deprive  plaintiff  of  its  use.  Such  acts  would 
be  in  violation  of  his  implied  contract  and  actionable.  Sub- 
stantially this  same  question  was  raised  in  Curtiss  v.  AyromU 
(p.  81)  and  Simmons  v.  CJoonan  (p.  566,  supra). 

In  the  first  case,  in  discussing  the  point  that  defendant's  acts, 
being  upon  his  own  lands,  were  not  in  violation  of  plaintiff's 
rights,  it  was  said:  "It  matters  not  how  the  diversion  is 
effected,  whether  by  digging  a  new  ditch  or  deepening  an  old 
one,  the  reciprocal  rights  of  the  parties  are  to  have  the  status 
of  the  tract  maintained  as  it  was  when  Newbold  sold." 

The  full  enjoyment  of  the  property  purchased  by  the  plam- 
tiff  was  the  thing  contemplated  by  the  parties.  This  could 
not  be  had  if  the  flo\*  of  water  was  stopped.  That  the 
defendant  could  do  this  without  incurring  any  liability  would 
be  destructive  of  the  contract  implied  in  his  deed,  and  reduce 
the  grant  to  a  mere  license  revocable  at  his  will. 

We  are  of  the  opinion  that  the  defendant's  acts  were  clearly 
an  interference  with  the  legal  rights  of  the  plaintiff  and  were 
actionable. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 

Emma  Fishbough,  Appellant. 

The  provision  of  the  statute  that  "no  person  shall  at  any  time,  in  this 
state,  kill  or  expose  for  sale,  or  have  in  possession  after  the  same  is 
killed,  any  eagle,  *  *  ♦  or  any  song  bird "  (§  12,  chap.  534,  Laws 
of  1879,  as  amended  by  §  2,  chap.  584,  Laws  of  1880),  refers  to  the 
exposure  for  sale  of,  or  having  in  possession,  dead  Dirds  only,  and  the 
possession  of  live  birds  of  the  varieties  specified,  or  the  transfer  of  them 
by  one  to  another,  is  not  within  the  inhibition  of  the  act. 

PiBople  V.  Fishbough  (58  Hun,  404),  reversed. 

(Argued  June  7,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  9, 1890,  which  affirmed  a  judgment  in  favor  of 
plaintijBf,  entered  upon  a  decision  of  the  trial  court  on  trial  at 
Circuit. 

The  nature  of  the  action  and  the  facts,  as  far  as  material, 
are  stated  in  the  opinion. 

Josiah  T,  Marean  for  appellant. 

Thomas  W,  Fitzgerald  for  respondent, 

Bradley,  J.  The  action  was  brought  to  recover  penalties 
for  alleged  violation  of  the  statute,  whicli  provides  that  "  no 
person  shall,  at  any  time  in  this  state,  kill  or  expose  for  sale,  oi: 
have  in  possession  after  the  same  is  killed,  any  eagle,  wood- 
pecker, night  hawk,  yellow  bird,  wren,  martin,  oriole,  or  any 
song  bird,  under  a  penalty  of  five  dollars  for  each  bird  so 
killed,  exposed  for  sale,  or  had  in  possession."  (L.  1879,  ch. 
534,  §  12,  as  amended  by  L.  1880,  ch.  584,  §  2.)  The  defend- 
ant in  May,  1889,  kept  a  bird  store  in  the  city  of  Brooklyn, 
and  then  had  in  her  possession  and  exposed  for  sale,  seventeen 
five  yellow  birds.  This  was  charged  to  be  in  violation  of  such 
statute,  and  the  determination  to  that  effect  resulted  in  a 
recovery  of  eighty-five  dollars  against  the  defendant. 

The  question  is  one  of  construction  of  the  statute.  And  for 
SicKELs — Vol.  LXXXIX.        50 
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that  purpose  reference  may  be  had  to  the  object  in  view,  which 
was  to  prevent  the  destruction  of  the  birds  there  mentioned. 
The  prohibition,  therefore,  was  directed  to  the  killing  of  them, 
and  to  make  it  eilectual  in  that  respect  was  applied  in  like 
manner  to  the  having  them  in  possession  after  they  were 
killed.  It  so  far  had  relation  only  to  the  killing  of  birds  and 
the  possession  of  them  after  they  were  killed.  And  although 
a  person  by  having  the  possession  of  live  birds  does  not  violate 
the  statute,  it  is  said  that  if  he  exposes  them  for  sale  he  does 
violate  it  as  effectually  as  if  he  should  kill  them  or  have  them 
in  his  possession  after  they  were  killed,  because,  perchance, 
the  purchaser  who  would  violate  no  law  in  buying  miglit  kill 
them.  Is  there  any  reason  why  the  purchaser's  possession  of 
live  birds  would  be  more  objectionable  than  that  of  the  person 
from  whom  he  should  purchase  them  ?  If  there  is,  and  the 
sale  is  within  the  intended  interdiction,  why  was  not  the  pur- 
chase as  well  as  the  sale  ^vithin  the  statutory  condemnation, 
and  the  purchaser  as  well  as  the  seller  in  like  manner  sub- 
jected to  the  penalty  ?  Inasmuch  as  the  statute  does  not  pro- 
hibit the  having  possession  of  the  live  birds,  the  reason  is  not 
apparent  for  the  legislative  intent  to  discriminate  in  that 
respect  between  the  person  who  should  sell  and  the  person 
who  should  obtain  from  him  the  possession  by  purchase.  It 
is,  however,  suggested  that  by  putting  live  birds  in  the  market 
they  miglit  come  to  the  possession  of  a  purchaser  who,  for 
some  lucrative  purpose,  would  kill  them.  This  is  upon  the 
assumption  that  they  might  be  purchased  for  some  sort  of 
ornamentation  and  for  that  purpose  be  killed.  While  such 
may  or  may  not  be  the  ^purpose  of  the  sale  and  purchase,  the 
act  of  the  purchaser  in  buying  would  be  no  less  within  tlie 
reason  for  penal  statutory  imputation  than  would  that  of 
the  seller.  We  have  thus  far  proceeded  with  a  view  to  the 
inquiry  whether  the  legislative  intent  was  such  as  to  bring  the 
charge  made  against  the  defendant  within  the  statute,  and 
think  it  was  not  unless  the  language  employed  fairly  requires 
construction  to  that  effect,  and  that  the  charge  against  her 
cannot,  for  support,  rest  upon  doubtful  interpretation.     While 
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the  statute  may,  perbapB,  have  been  made  to  express  more 
clearly  than  it  did  the  purpose  in  its  bearing  upon  a  charge  of 
the  character  of  that  made  in  the  present  case,  we  think  the 
fair  import  of  it  is  such  that  the  prohibited  exposure  for  sale 
relates  to  dead  birds  only.  This  would  be  the^  effect  of  the 
relation  of  the  words  "  after  the  same  is  killed  "  back  to  the 
words  "  expose  for  sale,"  and  tlius  restrict  tlieir  application  in 
like  manner  as  are  the  words  relating  to  the  possession.  This 
is  the  natural  and  more  obvious  meaning  of  the  language  used 
as  it  would  ordinarily  be  understood,  and  it  is  the  more  reason- 
able interpretation  of  the  statute  in  tliat  respect.  If  the  pur- 
pose had  been  to  limit  the  application  of  the  words  "  after  the 
same  is  killed  "  to  the  possession  it  could  have  been  done  by 
placing  them  between  the  words  "  or  "  and  "  have,"  so  as  to 
make  it  read  "  or  after  the  same  is  killed  have  in  possession," 
etc.  It  is  suggested  by  counsel  in  support  of  the  plaintiff's 
contention  that  if  the  legislature  had  intended  to  prohibit  the 
exposure  for  sale  of  dead  birds  only,  the  section  would  have 
been  constructed  as  follows :  "  No  person  shall  at  any  time  in 
this  state  kill  and  expose  for  sale,  or  have  in  his  possession," 
etc.  But  it  may  be  seen  that  within  a  statute  so  framed  the 
killing  might  be  inoffensive  without  the  further  act  of  exposure 
of  the  dead  bird  for  sale  by  tUm  who  had  killed  it.  At  all 
events  it  would  be  open  to  such  construction.  There  is  no 
essential  force  in  the  criticism  that  application  of  the  words  of 
exposure  for  sale,  to  dead  birds  only,  would  render  the  words 
of  possession  useless,  because  the  former  would  include  both. 
It  might  and  might  not.  The  use  of  the  language  as  to  both 
may  not  have  been  unreasonably  precautious,  as  the  act  of 
exposure  for  sale  might  not  necessarily  be  that  of  the  person 
having  the  possession  of  them  in  the  legal  sense  of  the  tenn. 
The  purpose  of  the  statute  was  to  prevent  the  killing  of  the 
specified  birds,  and  to  accomplish  it,  so  far  as  it  would,  by 
prohibiting  the  having  or  exposing  dead  birds  for  sale. 

The  view  here  taken  of  the  statute  is  that  the  transfer  by 
one  to  another  of  live  birds  was  not  within  its  contemplated 
inhibition  any  more  than  was  the  possession  of  them. 
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Song  birds,  known  as  such,  in  addition  to  those  specially 
mentioned  were  included  within  the  terms  of  the  statute. 
They  might  be  treated  as  pets,  and  while  it  might  not  be  sup- 
posed that  the  legislature  intended  to  prohibit  their  sale,  the 
same  reason  would  exist  to  prevent  their  destruction. 

The  language  used  in  tlie  act  of  1879  and  carried  into  that 
of  1880  was  not  first  used  there.  The  same  was  used  in  some 
of  the  provisions  of  L.  1871,  ch.  721 ;  L.  1872,  ch.  433 ;  L.  1874, 
ch.  511;  L.  1875,  ch.  1S8.  The  only  apparent  purpose  of 
section  12,  ch.  534,  L.  1879,  was  to  take  protection  from  the 
sparrow  and  give  it  to  the  robin,  as  in  other  respects  it  was 
substantially  the  same  as  section  9,  ch.  721,  L.  1871,  and  the 
amendment  of  1880  merely  left  out  the  robin  and  bobolink. 
All  those  statutes  so  far  as  relates  to  the  phrase  in  question 
were,  we  think,  entitled  to  the  construction  here  given.  A 
like  purpose  and  policy  are  carried  into  the  only  statute  now 
remaining  on  the  subject  (Laws  1882,  ch.  488),  the  78th  sec- 
tion of  which  provides  that  "  wild  birds  shall  not  be  killed  or 
caught  at  any  time  or  possessed  after  the  same  have  been 
killed." 

While  this  statute  does  not  necessarily  aid  in  the  construc- 
tion of  the  former,  it  seems  to  embrace  all  that  was  essential 
in  the  other  to  accomplish  the  ^irpose  in  view  there. 

These  views  lead  to  the  conclusion  that  the  facts  found  upon 
which  the  defendant  was  charged  with  liability  were  not 
within  the  inhibition  of  the  statute  upon  which  it  was  predi- 
cated. And,  therefore,  the  judgment  should  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Vann  and  Beown,  JJ.,  dissenting. 

Judgment  reversed. 


1892.] 


Cnr  OF  CoHOEs  v.  D.  &  H.  C.  Oo. 


397 


Statement  of  case. 


The  City  of  Cohoes,  Appellant,  v.  The  President,  Mana- 
gers AND  Company  of  the  Delaware  and  Hudson  (.Vnal 
Company,  Kespondent. 

The  Same,  Appellant,  v.  The  Same,  Respondent. 

Aside  from  the  method  prescribed  by  statute,  public  highways  may  be 
created  in  the  following  ways:  by  prescription,  as  where  land  has  been 
used  by  the  public  as  a  highway  for  twenty  years  with  the  knowledge, 
but  without  the  consent  of  the  owner;  by  dedication  through  offer  an(f 
implied  acceptance,  or  where  the  owner  throws  open  his  land  intend- 
ing to  dedicate  it  to  the  public,  and  the  latter  use  it  for  such  a  length 
of  time  that  they  would  be  seriously  inconvenienced  by  an  interrup- 
tion of  the  enjoyment;  by  dedication  through  offer  and  actual  accept- 
ance, or  where  the  owner  throws  open  his  land,  and  by  acts  or  words 
invites  acceptance,  and  the  public  authorities  in  charge  formally  or  in 
terms  accept  it  as  a  highway. 

An  offer  to  dedicate  may  be  qualified  or  made  subject  to  a  certain  con- 
dition, and  if  it  is  accepted  eum  onere,  the  land  becomes  a  highway 
subject  to  the  burden. 

The  owner  has  no  power  after  acceptance  to  increase  the  burden  or  to 
revoke  the  dedication. 

Where  a  highway  is  once  shown  to  exist  it  is  presumed  to  continue  until 
it  is  shown  to  exist  no  longer. 

Where,  therefore,  a  person  invokes  the  aid  of  the  statute  of  1861  (Chap. 
811,  Laws  of  1861),  declaring  that  a  public  highway  laid  out  and  dedi- 
cated which  shall  not  have  been  opened  and  worked  within  six  years  after 
the  time  of  its  being  laid  out  shall  cease  to  be  a  highway,  the  burden  is 
upon  him  to  show  that  his  case  is  within  its  provisions. 

In  actions  to  restrain  defendant  from  laying  tracks  and  erecting  buildings 
upon  land  claimed  by  plaintiff  to  be  one  of  its  streets,  it  appeared,  and 
the  court  found,  that  prior  to  18*58  the  land  had  become  a  highway  by 
dedication.  In  that  year  a  railroad  company,  to  whose  rights  defendant 
0ucceeded  without  the  consent,  so  far  as  appeared,  of  the  owner  of  the 
land  or  of  plaintiff,  laid  down  tracks  along  the  easterly  side  of  the  street, 
occupying  all  but  thirty  feet  of  its  width,  and  also  built  a  freight-house 
at  one  end  of  the  street,  entirely  obstructing  the  street  at  that  end. 
After  the  tracks  were  laid  teams  and  vehicles  passed  along  the  street 
west  of  the  tracks,  and  after  the  freight-house  was  built  they  passed 
to  the  west  of  it  over  a  vacant  lot  outside  the  line  of  the  street,  still 
continuing  to  use  the  unobstructed  portion  of  the  street.  In  1883  defend- 
ant obtained  from  the  original  owner  of  the  premises  a  quit-claim  deed  of 
the  rights  and  interests  it  had  in  1858,  "if  any,  in  the  land  covered 
by  said  alleged     ♦     •    •    street."     In  1885  defendant  commenced 
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laying  an  additional  track  in  the  street.  About  1887  the  freight-house 
was  torn  down  and  defendant  began  the  construction  of  a  new  one 
occupying  more  of  the  street.     Held,  that  the  actions  were  maintainable. 

It  was  claimed  by  defendant  that  the  actions  were  not  maintainable  because 
plaintiff's  mayor  and  common  council  had  not  determined  the  width  of 
the  street  according  to  the  use  that  had  been  made  of  it,  as  required  by 
the  provision  of  the  statute  making  it  the  duty  of  highway  commis- 
sioners to  cause  roads  laid  out,  but  not  sufficiently  described,  and  those 
used  for  twenty  years  but  not  recorded,  to  be  ascertained,  described  and 
entered  on  record.     (1  R.  S.  501,  §  1,  subd.  3.)    There  was  no  finding 

,  or  evidence  that  it  had  not  been  complied  with.  Held,  that  conceding 
the  statute  applies  to  incorporated  cities  (as  to  which,  qtuere),  it  was  to 
be  presumed  that  the  city  officials  had  performed  their  duty. 

CHty  of  Cohoes  v.  2>.  <fe  H.  GanaX  Co,  (54  Hun,  558),  reversed. 

(Argued  June  7,  1892;  decided  October  1,  1893.) 

Appeal  in  each  action  from  a  judgment  of  the  General 
Temi  of  the  Supreme  Court  in  the  third  judicial  department, 
entered  upon  an  order  made  September  10,  1889,  which 
affirmed  a  judgmefit  in  favor  of  defendant  entered  UDon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  action  first  above  entitled  was  commenced  December 
27,  1885,  to  restrain  the  defendant  from  laying  an  additional 
railroad  track  in  an  alleged  public  street  of  the  city  of  Cohoes, 
without  the  permission  of  the  proper  authorities.  The  defend- 
ant denied  that  the  so-called  street  was  ever  a  public  highway, 
and  alleged  tliat  it  had  duly  acquired  from  the  owner  of  the 
fee  of  the  strip  of  land  in  question  the  right  to  use  the  same 
for  its  tracks  and  for  railroad  purposes. 

The  original  proprietor  of  the  land  within  the  boundaries 
of  the  city  was  the  Cohoes  company,  wliich  acquired  title  to 
the  same  Ifovember  5,  1833.  Upon  a  map  of  the  then  village 
of  Cohoes,  known  as  the  Olmstead  map,  made  in  July,  1835, 
and  since  1857,  at  least,  kept  at  the  office  of  said  company, 
the  land  in  question  was  designated  as  Yan  Hensselaer  street. 
A  copy  of  said  map,  numbered  175,  was  tiled  in  the  Albany 
county  clerk's  office,  bearing  "  upon  the  margin  thereof  the 
words  and  figures,  '  July,  1835,'  and  the  official  index-book  of 
maps  kept  in  said  office,  indicates  the  date  of  making  said 
map  to  have  been  July,  1835."     On  December  28,  1847,  the 
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Cohoes  company  conveyed  a  lot  fronting  on  said  street  accord- 
ing to  the  lot  number  as  designated  on  the  map  so  "  filed  in 
the  office  of  the  city  and  county  of  Albany,"  and  in  the 
description,  named  "  the  northwest  comer  of  Ontario  and 
Van  Kensselaer  streets  "  as  the  starting  point.  Another  map 
of  said  village,  dated  1845,  made  by  the  engineer  of  the 
Cohoes  company,  known  as  the  Frost  map,  designates  the  land 
in  question  as  Van  Kensselaer  street,  and  upon  all  of  said  maps 
the  same  territorv  is  laid  down  as  a  street  under  that  name, 
eighty  feet  wide,  extending  southerly  from  the  Mohawk  river 
to  Mohawk  street  and  crossed  nearly  at  right  angles  by  Oneida, 
Ontario  and  Pine  streets  in  the  order  named.  A  canal  about 
thirty  feet  wide  is  designated  upon  each  of  the  maps  as 
extending  on  the  westerly  side  of  Van  Rensselaer  street  from 
Mohawk  to  Ontario  street,  where  it  turns  to  the  west  and 
continues  for  several  blocks  until  it  reaches  a  larger  canal.  A 
similar  canal  is  also  laid  down  on  the  west  side  of  Van 
Bensselaer  street  for  a  part  of  the  distance  between  Ontario 
and  Oneida  streets.  The  business  of  the  Cohoes  company  is 
the  leasing  of  water-power  for  manufacturing  purposes,  and 
it  has  many  canals,  used  to  distribute  the  water,  located  in, 
along  and  under  the  streets,  arched  over  in  places  for  safety 
and  convenience.  No  canal,  however,  has  at  any  tune  actually 
existed  along  Van  Eensselaer  street,  except  on  paper.  Said 
maps  included  the  land  of  the  Cohoes  company  and  showed 
the  streets  and  building  lots,  duly  numbered,  and  mill  sites 
into  which  its  property  was  divided  and  from  time  to  time 
said  company  conveyed  lots  referring  to  the  maps  for  further 
description.  December  28,  1847,  it  thus  conveyed  a  lot 
"beginning  at  the  northwest  comer  of  Ontario  and  Van 
Bensselaer  streets,  running  thence  northerly  100  feet."  Janu- 
ary 1,  1858,  it  conveyed  another  lot,  "  beginning  at  a  point  in 
the  west  line  of  Van  Bensselaer  street  100  feet  northerly  from 
the  comer  of  Ontario  street."  One  of  the  courses  runs  to  the 
"westerly  line  of  Van  Eensselaer  street."  August  20,  1861, 
it  conveyed  a  third  parcel  "  known  *  *  *  as  lot^  Nos.  21 
and  23  "  according  to  the  "  map     *     *     *    made  by  James 
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Frost,"  two  of  the  courses  being  given  as  follows :  "  Kmrning 
thence  easterly  along  said  line  of  Ontario  street  to  the  west 
line  of  Yan  Rensselaer  street  and  thence  along  tliat  line  sonth- 
erly  200  feet."  These  conveyances  were  respectively  recorded 
January  25, 1849,  November  30, 1885,  and  July  25,  1871.  In 
1845,  when  the  Frost  map  waa  made,  monuments  were  placed 
along  the  sides  of  Yan  Rensselaer  street  "  as  then  surveyed 
and  as  so  laid  down  on  said  map,  at  the  corners  of  intersecting 
streets,  some  of  which  still  remain."  In  1853,  the  Albany  and 
Nortliem  Railroad  Company,  to  whose  rights  the  defendant 
Jias  succeeded,  laid  three  tracks  along  the  easterly  side  of  Yan 
Rensselaer  street  for  its  entire  length,  thus  occupying  about 
fifty  feet  in  width,  or  all  of  the  street  except  a  strip  thirty  feet 
wide  on  the  westerly  side.  The  map  of  the  route  of  said  rail- 
road company  filed  August  16,  1853,  "locates,  lays  down  and 
designates  Yan  Rensselaer  street  precisely  as  the  other  maps 
above  mentioned."  In  1853  the  said  railroad  company  built 
a  freight-house  near  the  comer  of  Oneida  street,  about  fifty- 
two  feet  long  and  extending  entirely  across  that  part  of  Yan 
Rensselaer  street  not  occupied  by  the  tracks,  so  as  to  com- 
pletely obstruct  the  street  at  that  point.  It  continued  there 
and  was  used  for  railroad  purposes  until  1886  or  1887,  when 
it  was  torn  down. 

From  a  period  beginning  as  early  as  1845  and  continuing 
until  said  tracks  were  laid  "  people  having  occasion  to  travel 
that  way  passed  with  teams  and  vehicles  over  the  line  of  Yan 
Rensselaer  street  about  where  the  tracks  "  were  placed.  After 
that,  "  teams  and  vehicles  passed  along  said  street  to  the  west 
of  the  railroad  tracks  and  after  the  freight-house  was  built,  to 
the  west  of  that  over  a  vacant  lot  outside  of  the  line  of  the 
street  and  upon  passing  the  freight-house,  turned  into  the 
street  again." 

The  people  were  also  accustomed  to  drive  on  the  west  side 
of  Yan  Rensselaer  street  to  and  from  the  freight-house  for 
the  purpose  of  delivering  and  receiving  freight  and  express 
matter.  In  June,  1874,  the  plaintiff's  common  council  duly 
adopted  a  resolution  "  that  Yan  Rensselaer  street  from  Oneida 
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street  south  to  its  intersection  with  the  Mohawk  street  be 
and  hereby  is  declared  a  public  highway  and  that  the  same  be 
graded."  The  resolution  also  provided  for  the  service  upon 
abutting  owners  of  a  notice  to  show  cause  why  the  grade 
should  not  be  established  and  the  street  graded. 

At  Tarious  times  between  1879  and  1885  the  superintendent 
of  streets  filled  up  the  holes  and  ruts  on  Van  Eensselaer  street 
and  did  some  other  work  thereon,  mostly  upon  his  own  motion, 
but  partly  pursuant  to  the  directions  of  the  chairman  of  the 
street  committee  of  the  conmion  council.  It  does  not  appear 
when  the  village  of  Cohoes  was  organized,  but  it  was  recog- 
nized as  an  incorporated  village  by  an  act  passed  in  1849. 
(Laws  of  1849,  chap.  314.)  The  city  was  incorporated  in 
1869.     (Laws  of  1869,  chap.  912.) 

Li  1883,  the  defendant  obtained  from  the  Cohoes  company 
a  quit-claim  deed  "  of  all  the  rights  and  interest  which  the 
said  company  '^  had  in  1853,  "  if  any,  in  the  land  covered  by 
said  alleged  Yan  Eensselaer  street." 

It  is  provided  by  plaintiff's  charter  (Laws  of  1869,  chap. 
912,  tit  3,  §  32),  that  violations  of  ordinances,  passed  in  behalf 
of  the  plaintiff,  may  be  restrained  by  injunction.  In  Novem- 
ber and  December,  1885,  when  the  defendant,  without  per- 
mission, attempted  to  excavate  Van  Rensselaer  street  for  the 
purpose  of  laying  another  track  on  the  west  side  thereof,  and 
the  first  action  was  commenced  to  restrain  such  acts,  there  was 
a  city  ordinance  in  force  prohibiting  all  persons  from  digging 
up  or  obstructing  <any  of  the  streets  of  the  plaintiff  without 
first  obtaining  the  written  consent  of  its  mayor. 

The  old  freight-house  having  been  removed  in  1887,  the 
defendant,  without  permission,  began  to  excavate  on  the  west 
side  of  Van  Eensselaer  street,  thirty-four  feet  south  of  the 
south  line  of  the  former  freight-house,  and  thirty  feet  north 
of  the  north  line  thereof,  for  the  avowed  purpose  of  building 
a  new  freight-house. 

The  second  action  was  commenced  in  December,  1887,  to 
restrain  the  defendant  from  thus  interfering  with  and  obstruct- 
ing the  alleged  street. 
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The  complaint  in  each  action  was  dismissed  bj  the  trial 
court. 

Further  facts  are  stated  in  the  opinion. 

^.  Ootrntryrnan  for  appellant.  ^ 

Edwin  Young  for  respondent. 

Vann,  J.     Public  highways  may  be  created  in  four  ways : 

1.  By  proceedings  under  the  statute.  (2  R.  S.  [8th  ed.]  p. 
1372  et  seq.;  also  p.  1383,  §  100.) 

2.  By  prescription,  or  where  land  is  used  by  the  public  for 
a  highway  for  twenty  years,  with  the  knowledge,  but  without 
the  consent,  of  the  owner.  The  presiunption  of  a  grant  of  the 
right  of  way  springs  from  the  mere  lapse  of  said  period  of 
time  in  connection  with  the  adverse  user  by  the  public. 

3.  By  dedication  through  offer  and  impUed  acceptance,  or 
where  the  owner  throws  open  his  land  intending  to  dedicate  it 
for  a  highway,  and  the  public  use  it  for  such  a  length  of  time 
that  they  would  be  seriously  inconyenienced  by  an  interrup- 
tion of  the  enjoyment.  This  rests  upon  the  principle  that  the 
owner  is  estopped  from  revoking  his  offer  after  the  public  have 
acted  on  it  for  so  long  a  period  that  it  would  be  a  fraud  upon 
them  if  he  were  permitted  to  do  so.  No  particular  length  of 
time  is  required  to  effect  such  a  dedication,  as  every  case  of  an 
estoppel  in  pais  necessarily  depends  upon  its  own  facts. 

4.  By  dedication  through  offer  and  act«al  acceptance,  or 
where  the  owner  throws  open  his  land  and  by  acts  or  words 
invites  acceptance  of  the  same  for  a  highway,  and  the  public 
authorities,  in  charge  of  the  subject,  formally,  or  in  terms 
accept  it  as  a  highway.  In  the  absence  of  an  actual  convey- 
ance the  owner  does  not  part  with  his  title  to  the  land,  but 
only  with  the  right  to  possession  for  the  purpose  of  a  highway. 

Although  there  has  been  some  conflict  of  opinion  upon  the 
subject,  we  understand  this  to  be  the  law  as  established  by  the 
weight  of  authority  in  this  state.  {Flack  v.  ViUa^e  of  Oreen 
lakmd,  122  N.  T.  107,  113;  Driggs  v.  PhiUips,  103  id.  77; 
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People  V.  Loehfdm^  102  id.  1 ;  Cooh  v.  Ha/rrU^  61  id.  448, 
454;  Holdane  v.  Trustees  of  Cold  Spring^  21  id.  474; 
McMannis  v.  Butler^  51  Barb.  436;  Carpenter  v.  Orynn^ 
35  id.  395  ;  Wiggins  v,  TaUmadge^  11  id.  457 ;  Clements  v. 
Village  of  West  Troy,  10  How.  Pr.  199 ;  Ward  v.  Davis,  3 
Sand.  502 ;  Hunter  v.  Trustees  of  Sandy  HiU,  6  Hill,  407 ; 
Denning  v.  Rooms,  6  Wend.  651 ;  CoMen  v.  Thurbur,  2 
Johnfi.  424;  Elliot  on  Roads  ife  Streets,  119 ;  Thompson  on 
Highways,  65 ;  Angell  on  Highways,  §  144 ;  Greenleaf  on  Ev. 
§  662 ;  2  Dillon  Mun.  Corp.  §  491 ;  5  Am.  &l  Eng.  Encyc.  396.) 

The  same  rule  prevails  in  the  Supreme  Court  of  the  United 
States,  in  the  courts  of  most  of  the  states,  and  in  England. 
(President,  etc.,  of  the  City  of  Cincinnati  v.  White,  6  Pet. 
431 ;  Barclay  v.  IloweU,  id.  499 ;  Buchanan  v.  Curtis,  25 
Wis.  99 ;  Marcy  v.  Taylor,  19  111.  634 ;  Green  v.  Tcmn  of 
CanoAMi,  29  Conn.  157 ;  Kennedy  v.  Le  Van,  23  Minn.  513  ; 
City  of  Waterloo  v.  Union  MHZ  Co,,  72  Iowa,  437 ;  State  v. 
Trask,  6  Vt.  655 ;  Abbott  v.  MUls,  3  id.  521,  526 ;  Hobhs  y. 
LaweU,  19  Pick.  405;  State  v.  HiU,  10  Ind.  219;  Price 
V.  Town  of  Breckinridge,  92  Mo.  379 ;  Wolf  v.  Brass,  72 
Tex.  133 ;  Commonwealth  v.  McDonald,  16  Serg.  &  R.  390 ; 
Doe  V.  Jones,  11  Ala.  64,  84 ;  DovasUm  v.  Payne,  2  Smith's 
Leading  Cases,  142,  153,  note ;  liughby  Charity  v.  Merry- 
wather,  11  East,  375,  n. ;  The  King  v.  Inhabitants  of  Leake, 
5  Bam.  &  Ad.  469 ;  Lade  v.  Shepherd,  2  Str.  1004 ;  Ja/rvis 
V.  Deam,  3  Bingh.  447 ;  Woodyer  v.  Iladdcn,  5  Taunt.  126  ; 
Regina  v.  Petrie,  30  Eng.  L.  &  Eq.  207.) 

There  are  some  cases  holding  otherwise,  aud  others  that  have 
been  supposed  to  hold  otherwise,  but  upon  examination  it  will 
be  found  that  they  depended  on  local  statutes  or  special  cir- 
cumstances. {Underwood  Y.  Stuyvesant,  19  Johns.  181;  L. 
1787,  ch.  61,  88 ;  L.  1797,  ch.  43 ;  L.  1799,  ch.  70 ;  Osioego 
V.  Oswego  Corneal  Co.,  6  K  Y.  257,  266 ;  L.  1811,  ch.  231.) 

There  are  obiter  remarks  also  scattered  through  the  books 
showing  that  certain  judges  have  held  views  at  variance  with 
the  foregoing  rule,  but  we  do  not  regard  it  essential,  in  order 
to  decide  this  case,  to  make  specific  reference  to  them,  or  to 
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analyze  the  authorities,  for  the  learned  connsel  for  the  defend- 
ant, with  great  fairness,  states  the  law  substantially  as  we  have 
stated  it. 

The  trial  judge  found  in  the  decision  upon  which  judgment 
was  entered,  "  that  the  Cohoes  company,  the  original  owners 
of  the  fee,  in  surveying,  designating  and  laying  down  said 
Yan  Kensselaer  street  upon  the  aforesaid  maps,  selling  said  lots 
and  allowing  the  same  to  be  used,  expressed  an  equivocal  and 
qualilied  intent  to  permit  such  user  as  a  public  highway,  sub- 
ject to  the  right  of  revocation  by  said  Cohoes  company ;  that 
the  action  of  the  Cohoes  company,  permitting  the  defendant 
to  lay  its  tracks  and  build  its  freight-house  in  said  Van  Bens- 
selaer  street  and  by  other  acts,  expressed  an  intent  to  revoke 
/  said  equivocal  and  qualified  dedication  of  Van  Rensselaer 
street  for  highway  purposes  before  it  was  accepted  by  the  city 
authorities,  or  by  user  by  the  public,  or  otherwise." 

Upon  the  request  of  the  plaintiif,  the  trial  judge  also  found 
"that  there  has  been  a  continuous  user  on  the  part  of  the 
public  of  the  whole  of  said  territory  between  Pine  and  Oneida 
streets  since  in  or  before  the  year  1845,  except  as  the  same 
was  temporarily  deflected  by  the  laying  down  of  said  railrof.d 
tracks  and  the  erection  of  said  freight-house ;  that  from  1845 
down  to  the  time  of  the  commencement  of  this  action,  the 
public  user  of  said  Van  Rensselaer  street  from  Oneida  to  Pine 
street  has  been  general,  continuous  and  exclusive  for  all  the 
purposes  of  a  public  street  or  highway ;  that  the  Cohoes  com- 
pany, the  original  owners  of  the  fee,  in  surveying,  designating 
and  laying  down  said  Van  Rensselaer  street  upon  the  aforesaid 
maps,  and  opening,  or  allowing  the  same  to  be  opened,  for  use, 
intended  to  and  did  dedicate  the  same  as  a  public  street  or 
highway,"  and  "  that  before  the  laying  down  pf  the  railroad 
tracks  in  1853,  the  dedication  by  the  Cohoes  company  of  said 
Van  Rensselaer  street  between  Oneida  and  Pine  streets  as  a 
public  street  and  highway  had  been  accepted  by  the  public  by 
user  and  public  travel  thereon." 

Upon  the  request  of  the  defendant,  the  trial  judge  further 
found  "that  there  never  has  been  any  dedication  of  Van 
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BenBselaer  street  for  highway  purposes ;  that  there  has  ae  f er 
been  an  acceptance  of  the  alleged  dedication  by  the  authori- 
ties, nor  by  user,  and  that  there  never  has  existed  a  public 
highway  at  the  loctca  in  qtio  by  dedication  and  acceptance/' 

It  is  our  duty  to  harmonize  these  findings  so  as  to  arrive  at 
the  real  intention  of  the  trial  judge,  if  it  is  possible.  {Ben- 
nett V.  Bates,  94  N.  Y.  354.) 

We  are  unable,  however,  to  reconcile  the  conflict,  and  as  the 
presumption  of  regularity  does  not  extend  to  the  method  pre- 
scribed by  statute  to  aid  a  party  in  correcting  errors  on  appeal, 
we  are  compelled  to  accept  the  finding  that  is  most  favorable 
to  the  appellant.  {KeUey  v.  LeggetU  122  N.  Y.  633 :  Wahl  v. 
Ba/mum,  116  id.  87.) 

In  the  further  discussion  of  the  subject,  therefore,  we  shall 
assume  that  in  1853  Yan  Bensselaer  street  had  become  a  high- 
way by  dedication.  It  is  unnecessary  for  us  to  consider  the 
effect  of  the  action  of  the  Cohoes  company  in  designating 
canals  upon  the  maps  within  the  bouTidaries  of  the  street, 
for  that  could  amount  to  no  more  than  an  implied  reservation 
of  the  right  to  construct  the  canals  as  thus  located.  Ko 
attempt  has  been  made  to  exercise  the  right,  and  it  is  imma- 
terial in  this  controversy  whether  it  exists  or  not.  An  offer 
to  dedicate  land  for  the  pnr|K>se  of  a  highway  may  be  qualified 
or  made  subject  to  a  certain  burden,  and  if  it  is  accepted  cum, 
onere,  the  burden  continues,  bat  the  land  becomes  a  highway 
notwithstanding.  After  acceptance  there  is  no  power  to 
increase  the  burden  or  to  revoke  the  dedication,  except  accord- 
mg  to  the  terms  of  the  reservation,  so  that  assuming  that  the 
Cohoes  company  had  the  reserved  right  to  dig  the  canals,  it 
had  no  other  right  and  no  general  power  of  revocation. 
{Ayres  v.  Penn.  Ji.  R.  Co.,  52  N.  J.  Law,  405 ;  48  id.  44 ; 
State  V.  Society,  etc.,  44  id.  502 ;  People  v.  Kingmcm,  24 
N.  Y.  559 ;  CornweU  v.  Catrtmissioners,  10  Exch.  771 ;  Le 
Neve  V.  Mile  End  Old  Town,  8  El.  &  Bl.  1054 ,  Fisher  v. 
Pr(ywse,  2  Best  &  S.  770 ;  Mercer  v.  Woody  ate,  L.  R.  [5  Q. 
B.]  26;  Arnold  v.  Blaker,  6  id.  433;  St.  Mary^s,etc,  v. 
Jacobs,  7  id.  47 ;  Arnold  v.  UoJhrook,  8  id.  96 ;  Angell  on 
Highways,  151^156.) 


406  City  of  Cohoes  v,  D.  &  H.  C.  Co.  [Oct., 


Opinion  of  the  Court,  per  Vann,  J. 


After  Van  Rensselaer  street  became  a  highway  by  dedica* 
tion,  whether  burdened  witli  the  right  to  construct  canals  in  it 
or  not,  no  action  on  the  part  of  tlie  original  proprietor  conld 
deprive  it  of  that  character,  for  a  highway,  when  once  estab* 
lished,  continues  until  discontinued  according  to  law.  (Driggs 
V.  Phmij}s,  103  N.  Y.  77 ;  Adams  v.  S.  cfe  IT,  E.  JR.  Co., 
11  Barb.  414;  Doe  v.  Jones,  11  Ala.  63;  5  Am.  &  Eng. 
Encyc.  410.) 

Moreover,  there  is  no  evidence  of  any  attempt  at  revocation 
by  the  Cohoes  company,  prior  to  1883,  when  it  conveyed  to 
the  defendant  the  right  "  to  use  and  occupy  as  a  part  of  its 
railroad,  for  its  tracks  and  for  railroad  purposes  and  uses  that 
part  of  the  land  in  said  city,  called,  known  and  laid  down  on 
the  Frost  map  as  Van  Rensselaer  street." 

It  does  not  appear  that  the  Cohoes  company  ever  consented 
to  any  act  of  occupancy  of  said  street  by  the  defendant  or  its 
predecessor  prior  to  1883.  The  construction  of  the  railroad 
tracks  and  freight-house  in  1853  was  apparently  without 
authority,  and  the  Cohoes  company  after  that  date  in  convey- 
ing land,  repeatedly  recognized  Van  Rensselaer  street,  eo 
nomine^  as  an  existing  street.  The  utmost  that  can  be  said  is 
that  in  common  with  the  village  authorities,  the  general  public 
and  the  owners  of  lots  abutting  upon  the  street,  it  suffered  the 
railroad  to  occupy. 

It  is  claimed  that  the  street  ceased  to  exist  as  a  liighway 
before  the  commencement  of  this  action  by  virtue  of  chapter 
311  of  the  Laws  of  1861,  which  provides  that  "  every  public 
highway  and  private  road  already  laid  out  and  dedicated  ta 
the  use  of  the  public  that  shall  not  have  been  opened  and 
worked  within  six  years  from  the  time  of  its  being  so  laid  out, 
and  every  such  highway  hereafter  to  be  laid  out  that  shall  not 
be  opened  and  worked  within  the  like  period,  shall  cease  to  be 
a  road  for  any  purpose  whatever." 

It  is  not  important  to  consider  whether  this  statute  applies 
to  a  street  in  a  city  or  to  a  case  of  continuous  offer  and  user 
for  about  forty  years,  as  in  our  judgment  the  burden  of  proof 
is  upon  tlie  one  who  invokes  the  aid  of  the  statute  to  show 
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that  his  case  falls  within  its  provisions,  and  that  burden  was 
not  met  by  the  defendant  upon  the  trial  of  these  actions.  {In 
re  Woolsey,  95  N.  Y.  135 ;  Vcmderbeck  v.  City  of  Rochester^ 
46  Hun,  87.) 

The  trial  justice  found  "  that  no  portion  of  Van  Rensselaer 
street  has  ever  been  worked  within  the  meaning  of"  said 
statute  "  prior  to  June  4,  1880,  or  within  six  years  after  the 
resolution  of  acceptance  of  said  city."  To  this  finding  the 
plaintiff  excepted  and  thus  raised  the  question  of  law  whether 
there  was  any  evidence  to  support  it.  {Halpin  v.  PJienix 
Ins.  Co,,  118  K  Y.  165.) 

An  examination  of  the  record  discloses  no  evidence  upon 
the  subject,  except  that  from  1879  to  1885,  some  work  was 
done  upon  tlie  street  by  the  city  authorities.  The  linding  can 
be  sustained,  therefore,  only  upon  the  theory  that  tlie  burden 
of  proof  was  upon  the  plaintiff  to  show  affinnatively  that  an 
established  highway  was  not  abandoned  by  failing  to  work  the 
same  during  the  period  named.  This  was  no  part  of  the 
plaintiff's  case,  but  was  matter  of  defense.  When  a  highway 
is  once  shown  to  exist,  it  is  presumed  to  continue  until  it  is 
shown  to  exist  no  longer.  {Beckwlth  v.  WhaZen,  65  N.  Y. 
322.)  The  presumption  is  in  favor  of  continuance,  not  of 
cessation.  "The  burden  of  proof  as  to  any  particular  fact 
lies  on  that  person  who  wishes  the  court  to  believe  in  its  exist- 
ence, unless  it  is  provided  by  any  law  that  the  burden  of  prov- 
ing that  fact  shall  lie  on  any  particular  person."  (Stephen's 
Law  of  Ev.  155 ;  2  Best  on  Ev.  364.)  "  When  the  existence 
of  a  person,  a  personal  relation  or  a  state  of  things  is  once 
established  by  proof,  the  law  presumes  that  the  person,  rela- 
tion or  state  of  things  continues  to  exist  as  before,  until  the 
contrary  is  shown,  or  until  a  different  presumption  is  raised 
from  the  nature  of  the  subject  in  question."  (Greenl.  Ev. 
§  41 ;  2  Stark.  Ev.  590,  688 ;  Fames  v.  Eames,  41  N.  11. 177 ; 
Brown  v.  King,  5  Met.  173 ;  Pedslee  v.  Robhins,  3  id.  164.) 
The  authorities  apply  the  principle  to  a  partnersliip,  a  state  of 
mind,  seizin,  disability  and  many  other  facts,  which,  when 
shown  to  exist  are  presumed  to  continue  until  the  presumption 
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is  rebutted.  We  think  that  the  principle  should  be  applied  to 
the  case  of  a  public  highway  in  existence  as  early  as  1853  and 
in  actual  use  ever  since. 

It  is  further  claimed  that  the  plaintiff  isannot  maintain  this 
action  because  its  mayor  and  common  council  have  not  deter- 
mined the  width  of  Van  Kensselaer  street  according  to  the  use 
that  has  been  made  of  it. 

This  position  is  based  upon  that  provision  of  the  Revised 
Statutes  wliich  directs  commissioners  of  highways  "  to  cause 
such  of  the  roads  used  as  highways  as  shall  have  been  laid  out 
but  not  suflSciently  described,  and  such  as  shall  have  been  used 
for  twenty  years  but  not  recorded,  to  be  ascertained,  described 
and  entered  of  record  in  the  town  clerk's  office."  (2  R.  S. 
[8th  ed.]  p.  1347,  §  1,  sub.  3 ;  1  R.  S.  501,  §  1,  sub.  3.) 

The  trial  justice  appears  from  his  elaborate  opinion  to  have 
based  the  dismissal  of  the  complaint  wholly  upon  this  statute 
and  the  act  of  1861,  already  considered. 

Even  if  the  statute  apphes  1 3  the  plaintiff,  an  incorporated 
city,  there  is  neither  finding  nor  evidence  that  it  has  not  been 
complied  with.  A  resolution  of  the  common  council  adopted 
in  1874  and  entered  in  the  minutes  of  the  city  clerk,  declared 
Van  Rensselaer  street  a  public  highway  "  from  Oneida  street 
isouth  to  Mohawk  street."  The  case  shows  nothing  further 
upon  the  subject  and  it  will  not  be  presumed  in  the  absence 
of  evidence  that  public  officers  failed  to  do  their  duty. 

Moreover,  actions  are  expressly  authorized  by  the  charter  of 
the  plaintiff  to  restrain  violations  of  its  ordinances,  one  of 
which  prohibited  every  person,  etc.,  from  digging  up,  or 
encumbering  "  ani/  of  the  streets,  alleys  or  any  portion  thereof, 
without  the  written  consent  of  tlie  mayor." 

Even  without  the  aid  of  a  special  statute  it  was  long  since 
held  by  high  authority  that  a  municipal  corporation  could  pre- 
vent by  injunction  the  erection  of  a  nuisance  upon  lands 
dedicated  to  the  use  of  its  inhabitants.  (Trustees j  etc.j  of 
Watertown  v.  Cowen^  4  Paige,  610.) 

Without  further  elaboration  of  our  views,  we  think  that 
upon  the  facts,  as  found  by  the  trial  court  at  the  request  of 


1892.]  Hathaway  v.  O.  Ins.  Co.  409 


Statement  of  case. 


the  plaintiff,  Yan  Bensselaer  street  became  a  public  highway 
bv  dedication  in  1853  and  tliat  it  has  never  ceased  to  be  such. 

The  judgment  in  each,  action  should,  therefore,  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  event. 

All  concur,  except  Follbtt,  Ch.  J.,  dissenting,  Parker,  J., 
not  voting  and  Lakdon,  J.,  not  sitting. 

Judgment  reversed. 


AusTnr  B.  Hathaway,  Bespondent,  v.  Orient  Insuranob 

Company,  Appellant 

Where  a  claim  arises  in  favor  of  A.  and  B.  against  C.  out  of  a  contract 
between  the  three,  by  the  terms  of  which  A.  has  the  prior  and  B.  the 
subsequent  right,  C.  and  B.  cannot,  without  the  consent  of  A.,  effect 
an  accord  and  satisfaction  which  will  cut  off  the  right  of  A. 

Plaintiff  held  a  mortgage  upon  certain  real  estate  which  contained  a  cove- 
nant on  the  part  of  the  mortgagor  to  keep  the  buildings  insured  for  the 
benefit  of  its  holder.  Pursuant  to  this  covenant,  the  owner  of  the  fee 
procured  from  defendant  a  policy  of  insurance  on  the  buildings,  by  the 
terms  of  which  any  loss  was  made  payable  to  plaintiff,  "  as  his  mort- 
gage interest  may  appear/'  A  loss  having  occurred,  a  settlement  was 
made  between  the  owner  and  defendant,  without  the  knowledge  or  con- 
sent of  plaintiff.  In  an  action  upon  the  policy,  held,  that  the  settlement 
was  not  8  bar  to  a  recovery. 

Trader^  Ins.  Ch.  v.  Boberts  (9  Wend.  404);  TiUau  v.  Kingston  Mut.  Ins,  Co. 
(5  N.  Y.  405);  Qrosvemn'  v.  Atlantic  F.  Ins.  Co.  (17  id.  891);  Buffalo 
Steam  Engine  Works  v.  Sun  Mut.  Ins.  Co.  (Id.  401),  distinguished. 

(Argued  June  8,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  plaintiff,  as  assignee  of  a  mort- 
gage, which  contained  a  covenant  that  the  buildings  upon  the 
mortgaged  property  should  be  kept  insured  against  damage  by 
iire  for  the  benefit  of  the  holder  of  the  mortgage,  to  recover 
his  interest  in  a  policy  for  $1,900  issued  thereon  by  defendant, 
SicKELs — Vol.  LXXXIX.        52 
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$1,200  of  which  was  on  tlie  buildings  destroyed  and  their  con- 
tents, and  $700  on  machinery  in  the  bnilding,  which  plaintiff 
claimed  was  attached  to  and  formed  part  of  the  realty.  In 
said  policy  tlie  loss,  if  any,  was  made  payable  to  plaintiff  "  aa 
his  mortgage  interest  may  appear."  The  property  insured 
was  destroyed  by  fire,  and  subsequently  the  owner  and  defend- 
ant, without  plaintiffs  knowledge  or  consent,  estimated  the 
loss  upon  the  buildings,  including  machinery  and  personal 
property,  at -$1,200,  $700  of  which  was  paid  to  the  owner  and 
$500  sent  to  plaintiff,  who  refused  to  accept  it,  and  brought 
this  action  to  recover  the  amount  of  his  interest  in  the  prop- 
erty destroyed,  which  he  alleged  to  be  $1,674.70. 
Further  facts  are  stated  iii  the  opinion. 

Sichard  Crowley  for  appellant. 

8.  E,  Filkins  for  respondent. 

Follett,  Ch.  J.  The  mortgage  held  by  the  plaintiff  con- 
tained a  covenant  that  the  buildings  should  be  kept  insured 
against  damage  by  fire  for  the  benefit  of  its  holder.  Pursuant 
to  this  covenant  Breckon,  the  owner  of  the  fee,  procured  the 
policy  on  which  the  action  was  brought,  by  the  terms  of  which 
the  defendant  "  does  insure  T.  W.  Breckon."  *  *  *  "  Loss,. 
if  any,  payable  to  A.  B.  Hathaway,  as  his  mortgage  interest 
may  appear."  The  owner  of  the  fee  and  the  mortgagee  each 
had  an  insurable  interest  in  the  property  which  could  have 
been  protected  by  separate  policies,  or  by  a  single  one  as  they 
and  the  insurer  might  agree.  The  policy  describes  Breckon 
as  the  owner  and  Hathaway  as  mortgagee,  and  provides  that 
in  case  of  loss  the  damages  shall  be  "  payable  to  Hathaway  as 
his  mortgage  interest  may  appear." 

It  is  said  that  Hathaway  is  the  appointee  of  Breckon.  He 
is,  but  he  is  not  a  mere  appointee  of  Breckon,  and  without  a 
vested  interest  in  the  policy.  He  acquired  his  right  to  recover 
the  damages,  not  solely  by  the  appointment  of  Breckon,  but 
by  the  policy,  a  contract  entered  into  between  the  insurer,  the 
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owner  of  the  fee  and  the  mortgagee.  Had  this  policy  provided 
that  in  case  of  loss  the  damage  should  be  paid  to  a  person 
having  no  interest  in  the  insured  property,  such  person  would 
have  been  a  naked  appointee,  the  same  as  though  the  damages 
had  been  directed  to  be  paid  to  a  bank  or  to  any  collecting  agent^ 
and  the  owner  could  have  settled  the  loss  and  released  the 
insurer  on  his  own  terms.  It  may  be  that  the  same  rule 
would  have  been  applicable,  as  between  the  insurer  and  the 
appointee,  liad  the  loss  been  payable  "  to  A.  B.  Hathaway,'^ 
having  an  insurable  interest,  which  was  neither  known  to  nor 
described  by  the  insurer  in  its  policy.  The  rights  of  an 
appointee,  an  agent,  or  the  trustee  of  an  express  trust,  who 
has  no  interest  in  a  contract  which  he  may  enforce,  are  -  quite 
differuiit  from  those  of  a  person  having  a  vested  legal  interest 
in  a  contract  created  by  the  concurrent  action  of  all  the  parties 
to  it. 

The  questions  decided  in  Trader^  Ins,  Co.  v.  Roberts  (9 
Wend.  404) ;  TUlou  v.  Kingston  Mutual  Ins,  Co.  (5  N.  Y. 
405) ;  Orosvenor  v.  Atlantic  Fire  Ins,  Co.  (17  id.  391),  and 
Buffalo  Stea/m  Engine  Works  v.  Sun  Mutual  Ins.  Co.  (Id. 
401),  are  not  involved  in  the  case  at  bar,  and  it  is  unnecessary 
to  attempt  to  harmonize  those  and  kindred  decisions.  In  the 
cases  cited  the  ownere  of  property  insured  it  in  their  own 
names,  the  loss,  if  any,  payable  to  mortgagees,  or  the  insurance 
was  assigned,  with  the  assent  of  the  insurer  to  the  mortgagees 
for  their  security,  and  before  a  loss  occurred,  and  while  the 
contract  of  insurance  was  in  part  executory,  the  owner  increased 
the  risk  or  did  a  prohibited  act,  or  omitted  to  perform  some 
act  required  by  the  policy.  The  question  in  these  cases  was 
whether  the  violation  of  the  contract  by  the  owner  was  a 
defense  to  an  action  by  or  for  the  benefit  of  the  mortgagee. 
No  such  question  is  involved  in  the  case  at  bar.  The  liability 
of  the  insurer  is  admitted,  and  the  question  here  is  whether 
the  owner  of  the  property  and  the  insurer  may,  without  the 
concurrence  of  the  mortgagee,  effect  an  accord  and  satisfac- 
tion without  the  assent  of  the  latter.  It  is  a  general  rule  that 
where  a  demand  is  owned  by  several  by  such  an  unity  of 
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interest  that  all  must  be  joined  as  parties  in  a  strictly  personal 
action  for  its  recovery,  that  a  release  of  the  claim  by  one  of 
the  owners  is  as  effectual  as  the  release  of  all.  {Austin  t. 
HaU^  13  Johns.  286;  Decker  v.  Li/omgsUm^  16  id.  478; 
Osbom  V.  Martha? 8  Vmeya/rd^  etc.y  140  Mass.  649.)  But  this 
rule  has  its  exceptions.  {Gook  v.  Keneda^  29  Barb.  120; 
Upjohn  V.  Ewing,  2  Ohio  State  13 ;  1  A.  &  E.  Ency.  106.) 

Breckon  the  owner  was  not  a  necessary  party  plaintiff  to  an 
action  for  the  recovery  of  the  amount  due  from  the  defendant, 
for  the  whole  amount  was  recoverable  by  an  action  brought 
by  the  naort^gee  individually  {Dakin  v.  LvDerpocly  London 
<&  Globe  Ins.  Co.^  77  N.  Y.  600),  though  a  joint  action  by  the 
owner  and  the  mortgagee  could  have  been  maintained.  (  Wirme 
V.  Niagara  Fire  Ins.  Co.^  91  N.  Y.  186.) 

In  case  a  claim  arises  in  favor  of  A.  and  B.,  against  C,  out 
of  a  contract  entered  into  by  the  three,  to  which  claim  by  the  con- 
tract A.  has  the  prior  and  B.  the  subsequent  right,  C.  &  B:  can- 
not without  the  consent  of  A.,  effect  an  accord  and  satisfaction 
which  will  cut  off  the  right  of  A.  {Ennis  v.  Ha/rmony  Fire 
Ins.  Co.^  3  Bosw.  516 ;  Cromwell  v,  Brooklyn  Fire  Ins.  Co.^ 
44  N.  Y.  42 ;  Reid  v.  McCrum,  91  id.  412 ;  BaUis  v.  Dobin, 
67  Barb.  507.) 

•  In  CromwelVs  case  a  house  and  lot  had  been  sold  under  an 
executory  contract  by  which  the  vendee  covenanted  to  insure 
the  house  for  the  vendor's  benefit.  The  vendee  went  into 
possession  and  insured  the  house  under  a  policy  payable  to 
the  vendor  in  case  of  loss.  On  the  expiration  of  this  policy 
the  vendee  took  out  a  new  one  payable  to  himself,  and  during 
its  life  the  house  was  burned.  The  vendor  had  assigned  his 
interest  in  the  contract,  and  the  assignee,  Cromwell,  the  plain- 
tiff in  the  action,  notified  the  insurer  of  his  rights  under  the 
contract,  demanded  payment  of  the  loss  and  forbade  its  pay- 
ment to  the  vendee.  The  insurer  disregarded  the  demand 
and  notice,  paid  the  amount  due  under  the  policy  to  the  vendee. 
In  an  action  brought  by  Cromwell,  the  assignee  of  the  vendor, 
it  was  held  that  he  was  entitled  to  recover,  notwithstanding 
the  accord  and  satisfaction  between  the  insured  and  the  vendee. 
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The  principle  upon  which  this  decision  rests  is  that  the  vendee 
and  insurer  could  not  eflFect  an  accord  and  satisfaction  which, 
would  bar  an  action  by  one  having  a  prior  equitable  right  to 
the  money  due  under  the  contract.  Jietd  v.  MoOnmb  {8upra\ 
is,  in  its  facts,  a  stronger  authority  in  support  of  the  jud^nent 
in  the  case  at  bar.  In  that  case  the  owner  of  realty  mortgaged 
it  covenanting  to  keep  the  buildings  insured  and  tlie  policy 
assigned  to  the  mortgagee.  Afterwards  Hugh  McCrum 
acquired  the  title  to  the  property  subject  to  the  mortgage  and 
obtained  policies  of  insurance  on  the  buildings,  which  were 
indorsed  by  the  insurers :  "  Loss,  if  any,  payable  to  John  Beid^ 
Mortgagee."  Subsequently  McCrum,  procured  the  insurers 
to  cancel  the  indorsement  and  to  write  on  the  policies :  ^^  The 
mortgagee's  interest  having  ceased,  the  loss  if  any.  is  now  pay- 
able to  Hugh  McCrum  as  owner." 

The  mortgagee's  interest  had  not  terminated  and  he  iiad  no 
knowledge  of  the  change.  After  this  the  buildings  were 
destroyed  by  fire  and  the  mortgagee  began  an  action  to  fore- 
close his  security,  making  McCrum  and  the  insurers  parties 
defendant,  asking  that  McCrum  be  compelled  to  assign  the 
insurance  and  the  insurers  required  to  pay  the  }oss  to  the 
plaintiff.  It  was  held  that  the  policies  could  not  be  legally 
changed  without  the  assent  of  the  mortgagee,  and  that  he  was 
entitled  to  recover  the  loss  from  the  insurers. 

Upon  principle  and  authority  it  seems  to  be  clear  that  uue 
defendant  in  this  case  had  no  authority  to  agree  with  the 
owner  as  to  the  amount  of  the  damages,  and  determine  as 
between  him  and  the  mortgagee  what  sum  was  payable  to  each, 
and  the  accord  and  satisfaction  entered  into  between  the 
insurer  and  the  owner  is  not  a  bar  to  a  recovery  by  the  mort- 
gagee of  his  damages. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed* 
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The  City  of  Eoohbster,  Appellant,  v.  Benjamin  Simpson. 

Respondent. 

The  legislature  may,  in  the  interest  of  the  public  health,  vest  in  the  com- 
mon councils  of  cities  power  to  pass  ordinances  requiring  either  the 
filling  up  or  draining  of  excavations  upon  lands  within  the  corporate 
limits  which  are  filled  with  stagnant,  foul  and  unwholesome  water. 

An  ordinance  passed  pursuant  to  such  authority  has  the  same  force  as  an 
act  passed  by  the  legislature  itself. 

Plaintiffs  charter  (g  276,  chap.  14,  Laws  of  1880)  gives  to  its  common 
council  power  to  pass  ordinances  for  tne  draining  and  regulating  of  any 
grounds  in  the  city  "which  shall  be  sunken,  damp,  foul  *  ♦  ♦  or 
unwholesome."  Said  common  council  passed  an  ordinance  requiring  the 
owner  of  any  stone  quarry  or  premises  theretofore  used  for  quarrying 
stone  therefrom  to  cause  the  same  to  be  filled  up,  or  the  water  drained 
therefrom  and  the  quarries  or  excavations  kept  dry.  In  an  action  to 
recover  the  penalty  prescribed  for  a  violation  of  the  ordinance  it 
appeared  that  defendant  owned  land  in  the  city  formerly  used  as  a 
quarry  upon  which  was  an  excavation  filled,  as  plaintiffs  evidence 
tended  to  show,  with  stagnant  water  from  which  arose  offensive  odors. 
Defendant's  evidence  was  to  the  effect  that  the  water  came  from  a 
spring  and  that  the  pond  was  useful  to  defendant  as  he  gathered  from 
it  large  quantities  of  ice.  Held  (Bradley,  Brown  and  Laxdok,  JJ., 
dissenting);  that  the  common  council  had  power  to  pass  the  ordinance; 
and  that  the  evidence  justified  a  verdict  against  defendant. 

Cfity  of  Bochester  v.  Simpaon  (57  Hun,  36),  reversed. 

(Argued  June  8,  1892 ;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  fifth  judicial  department  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1890,  which  reversed  a  judg- 
ment of  the  County  Court  of  Monroe  county,  entered  upon  an 
order  which  affirmed  a  judgment  of  the  Municipal  Court  of 
the  city  of  Rochester  in  favor  of  the  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 


C.  D.  Kiehel  for  appellant. 
R.  E.  White  for  respondent. 
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Pabkeb,  J.  Tliifi  action  was  brought  to  recover  a  penalty 
of  fifty  dollars  for  the  alleged  violation  of  an  ordinance  which 
it  is  claimed  enjoined  upon  the  defendant  the  duty  of  either 
filling  with  earth  certain  premises  owned  by  him  from  which 
stone  was  formerly  quarried,  or  draining  therefrom  the  water 
with  which  it  was  nearly  filled. 

With  respect  to  its  condition  one  witness  testified :  "  In  the 
summer  months,  during  July  and  August,  I  have  smelled  very 
offensive  odors,  such  as  usually  arisa  from  stagnant  waters,  aiid 
have  noticed  the  green  scum  on  the  top  of  the  water ;  it  is  so 
every  summer ;  I  have  seen  a  dead  dog  in  there  at  different 
times,  or  dead  dogs  in  there  at  different  times ;  I  have  observed 
the  odor  as  I  have  been  passing,  but  not  so  far  away  as  my 
house ;  but  when  passing  so  much  odor  as  to  cause  me  to  put 
my  hand  to  my  mouth." 

Another  witness  who  had  known  the  place  for  thirty  years, 
said :  ^^  In  the  spring  of  the  year,  as  soon  as  the  ice  is  off  and 
it  becomes  warm,  it  is  full  of  toads  and  bull-frogs,  and  a  nasty 
greenish  substance  floating  on  top.  Then  in  the  bottom  of  it 
it  grows  up  with  eel  grass,  and  in  the  summer  months,  when 
it  is  very  offensive  the  odors  arising  from  it  *  *  *.  I  have 
seen  dead  animals  in  there  at  different  times,  and  dead  fish 
floating  in  the  water." 

A  witness  who  had  lived  witliin  two  or  three  hundred  feet 
of  the  pond^  testified :  '^  This  odor  I  have  observed  is  a  strong, 
sickening  odor ;  I  passed  by  on  the  east  side  of  the  pond,  but 
ill  warm  weather  have  gone  around  on  the  west  side  on  account 
of  the  odoi." 

The  witness  Slattery  said :  "  I  have  noticed  a  green  scum  on 
the  pond  and  eel  grass  growing  from  the  bottom ;  have  the 
pleasure  of  hearing  the  bull-frogs  nights  *  *  *  j  the  water 
in  that  pond  I  should  think  was  stagnant ;  during  the  summer 
months  it  lowers  in  quantity ;  I  have  noticed  that  at  times  it  is 
higher  than  at  others ;  it  is  higher  after  rains." 

A  witness  who  had  known  the  premises  twenty  years  and 
lived  withm  one  hundred  and  twenty  feet  of  them,  testified  : 
''I  have  often  observed  odors  from  it ;  it  was  a  strong,  offen- 
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sive  odor ;  I  can  smell  it  all  the  time  where  I  live  when  the 
wind  is  in  the  south  ]  I  could  smell  it  where  I  lived ;  I  have 
observed  dead  bodies  there ;  I  have  seen  dead  bodies  in  there 
upon  more  than  one  occasion ;  I  saw  a  dead  baby  pulled  out 
of  there ;  I  have  seen  dead  dogs  and  dead  cats  there  a  couple 
of  times,  that  is  all ;  the  edges  of  the  pond  has  a  green  scum 
on  and  grass  grows  all  around  them,  as  far  as  I  could  see ;  if 
you  don't  call  that  stagnant  water  I  do  not  know  what  you 
would  call  it ;  I  have  only  seen  dead  fish  at  the  edges." 

Evidence  was  adduced  on  the  part  of  the  defense  tending  to 
show  that  the  water  was  not  stagnant ;  that  it  came  largely 
from  a  spring  in  one  comer  of  the  quarry,  and  that  the  pond 
was  useful  to  the  defendant,  as  he  gathered  large  quantities  of 
ice  from  it  in  the  winter.  But  in  other  respects  the  testimony 
quoted  was  not  disputed.  Indeed,  some  of  the  defendant's 
witnesses  acknowledged  the  existence  of  the  odors  described 
by  plaintiff's  witnesses,  and  the  defendant  conceded  the  pres- 
ence of  the  green  scum,  which  he  attributed  to  the  frogs. 

There  must  be  invoked  in  support  of  the  judgment  origin- 
ally rendered,  if  need  requires  it,  a  view  of  the  evidence  most 
favorable  to  the  plaintiff,  for  the  judgment  has  not  been 
reversed  on  the  facts.  The  County  Court  affirmed  the  judg- 
ment and  the  reversal  by  the  General  Term  was  for  alleged 
errors  of  law. 

As  there  are  no  exceptions  to  the  admission  or  rejection  of 
testimony,  which  justify  a  reversal  of  the  judgment,  the  sole 
inquiry  is,  does  the  evidence  support  the  judgment  reached  by 
the  trial  court. 

That  the  legislature,  in  the  interest  of  the  public  healthy 
may  vest  in  the  common  council  of  cities  power  to  pass  ordi- 
nances requiring  either  the  filling  up  or  draining  of  such  ponds 
as  the  one  in  question  must  here  be  deemed  to  have  been,  does 
not  admit  of  debate,  and  it  would  be  a  work  of  supererogation 
to  attempt  a  review  of  the  authorities  in  view  of  the  careful 
and  exhaustive  consideration  which  they  have  received  by  this 
court  in  Crmin  v  People  (82  K  Y.  318)  and  Village  of 
Ca/rthage  v.  Frederick  (122  id.  268). 
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This  leads  us  to  examine  the  plaintiffs  charter  with  the  view 
of  ascertaining  whether  the  powers  conferred  by  it  are  broad 
enough  to  authorize  the  passage  of  ordinances  requiring  either 
the  tilling  up  or  draining  of  ponds  Hke  the  one  in  question. 

It  reads :  "  The  common  council  shall  have  power  to  pass 
and  enact  such  by-laws  and  ordinances  as  they  shall  from  time 
to  time  deem  necessary  and  proper  for  the  tilling  up,  draining, 
cleansing,  cleaning  and  regulating  any  grounds,  yard?,  sUps  or 
cellars  within  the  said  city,  that  shall  be  sunken,  damp,  foul, 
encumbered  with  filth  and  rubbish  or  unwholesome." 

These  premises  are  certainly  within  the  class  which  the  leg- 
islature declared  the  common  council  might  provide  by  ordi- 
nance for  either  tiDing  up  or  draining,  for,  as  appears  by  the 
evidence  we  have  quoted,  they  are  sunken,  damp,  foul  and 
unwholesome. 

The  settled  law  is  that  a  municipal  corporation  possesses  not 
only  the  powers  specifically  conferred  upon  it  by  its  charter, 
but  also  such  as  are  necessarily  incident  to,  or  may  fairly  bj 
implied  from,  those  powers.     But  resort  to  impUcation  is  not 
required  here,  for  the  charter  confers  upon  the  common  coun- 
cil, in  terms,  the  authority  to  further  legislate  so  ag  to  provide 
for  the  filling  up  or  draining  of  premises  in  the  situation  ot 
defendant.     An  ordinance,  passed  pursuant  to  such  authority, 
has  the  same  force  within  the  corporate  Umits  as  an  act  passed 
by  the  legislature  itself.     (  Village  of  Olover»viUe  v.  JloweU^ 
TO  N.  T.  287;  City  of  Brooklyn  v.  Breslin,  57  id.  591-596.) 
So,  having  express  authority  to  provide  by  ordinance  for  the 
tiUing  up  or  draining  of  such  premises,  if  the  common  council 
did  in  fact  do  it,  andipin  so  doing  did  not  transcend  the  powei*s 
conferred,  their  action  is  legal  and  the  ordinance  enforceable. 
The  ordinance  reads  as  follows :  "  Every  owner,  occupant 
or  lessee  of  any  stone  quarry,  or  premises  lieretofore  used  for 
quarrying  stone  therefrom,  witliin  the  city  of  Rochester,  shall 
cause  the  same  to  be  filled  with  earth  even  with  the  surface  of 
the  ground  before  any  excavation  was  made,  or  shall  cause  the 
water  therein  to  be  drained  therefrom,  and  said  quarries  or 
excavations  kept  dry,  and  the  water  prevented  from  accumu- 
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lating  or  standing  tlierein,  under  a  penalty  of  fifty  dollars  for 
each  offense,  to  be  sued  for  and  recovered  from  the  owner, 
occupant  or  lessee  thereof,  severally  and  respectively." 

As  we  have  already  observed,  the  specific  authority  given 
the  common  council  for  furtlier  legislation,  by  way  of  ordi- 
nance, embraces  premises  in  the  situation  of  those  in  question. 
The  ordinance  quoted  refers  to  premises  of  a  certain  class  or 
kind  to  which  defendant's  belong,  and  it  provides  for  their 
filling  with  earth,  or  that  they  be  drained  and  water  prevented 
from  accumulating. 

The  ordinance  is,  therefore,  within,  and  in  accordance  with, 
the  terms  of  plaintiff's  charter,  and  the  courts  have  no  authority 
to  refuse  enforcement  of  it. 

The  judgment  should  be  reversed  and  the  judgment  of  the 
County  Court  affirmed,  with  costs. 

All  concur,  except  Bradley,  Bbown  and  liANDONy  JJ., 
dissenting. 

Judgment  reversed. 
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Henry  G.  Volkmar,  Appellant,  v.  The  Manhattan  Eailway 

Company,  Respondent. 

In  an  action  to  recover  damages  for  personal  injuries  received  through  the 
alleged  negligence  of  defendant,  the  following  facts  appeared:  Plaintiff, 
while  driving  along  Sixth  avenue  in  the  city  of  New  York,  under 
defendant's  elevated  railroad  structure,  was  struck  by  a  portion  of  a 
broken  bolt,  to  which  an  iron  plate  was  attached,  which  fell  from 
defendant's  structure  and  caused  the  injuries  complained  of.  Plaintiff 
proved  that  the  bolt  in  question  passed  through  the  guard  rail  and 
stringer,  and  the  iron  plate  had  been  held  i^place  by  a  nut,  and  that 
the  bolt  broke  about  two  inches  from  the  nut.  Defendant  then  proved 
that  its  road  had  been  properly  constructed,  and  called  one  R.,  who 
testified  that  he  was  defendant's  track  walker  and  inspector  at  the 
point  in  question,  that  his  duty  was  to  move  carefully  over 
the  track  during  the  day  and  carefully  examine  all  the  bolts  and 
fastenings,  and  keep  them  tight;  that  during  the  month  in  which 
the  accident  occurred  he  followed  out  these  instructions  to  the  best  of 
his  ability  Plaintiff's  coimsel  asked  tc  have  defendant's  negligence 
submitted  to  tne  jury  on  the  ground  that  the  fact  that  the  bolt  fell  was 
presumptive  evidence  that  detendant  wap  negligent     This  request  was 
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denied  and  a  verdict  was  directed  for  defendant.  Held,  error;  that  the 
fact  that  the  holt  was  broken  and  part  of  it  fell  was  sufficient  to  raise  a 
presumption  that  in  that  particular  defendant's  structure  was  out  of 
repair  and  dangerous;  and  that  the  evidence  of  R.  was  not  sufficient  to 
remove  such  presumption. 

Also  hM^  that  even  if  R/s  testimony  had  been  sufficient  to  overthrow  the 
presumption,  he  was  an  interested  person,  who  might  be  actuated  by  a 
motive  to  shield  himself  from  blame,  and  so  his  credibility  was  involved 
and  this  was  a  question  for  the  jury. 

It  was  claimed  that  plaintiff  should  have  produced  upon  the  trial  the  piece 
of  iron  which  hit  him,  and  which  he  claimed  was  lost.    Held,  untenable. 

Volkmar  v.  M,  JR.  R,  Co,  (26  J.  &  8.  125),  reversed. 

(Argued  June  9,  1892,  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  the  first  Monday  in  April,  1891,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  verdict  directed  by 
the  court  and  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

The  nature  of  the  action  and  the  facte,  bo  far  as  material, 
are  stated  in  the  opinion. 

Edwin  R.  Leavitt  for  appellant. 

Braina/rd  ToUes  for  respondent. 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  a  personal  injury. 

On  the  24th  of  June,  1885,  the  plaintiff  was  driving  along 
Sixth  avenue,  in  the  city  of  New  York,  in  a  wagon,  going 
uptown  under  the  defendant's  elevated  railroad  structure. 
When  near  Thirty-ninth  street  an  iron  plate  or  clip  with  a  part 
of  a  broken  bolt  fell  from  the  structure,  striking  him  upon  the 
shoulder,  causing  the  injury  for  which  this  action  was  brought. 

It  appears  that  the  bolt  was  about  fourteen  inches  long ; 
that  it  passed  through  the  guard  rail  of  the  defendant's  road, 
the  stringer  upon  which  it  rested  and  an  iron  plate  or  clip 
underneath,  which  was  held  in  place  by  a  nut  upon  the  end 
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of  the  bolt ;  that  the  bolt  was  broken  about  two  inchefi  from 
the  nut. 

These  facts  having  been  shown  the  plaintiff  rested.  There- 
upon the  defendant  introduced  evidence  showing  a  proper 
construction  of  its  elevated  railway,  and  then  called  Samuel  S. 
Roacli  as  a  witness,  who  testified  that  he  was  the  defendant's 
track  walker  and  inspector  at  the  place  where  the  injury  was 
received  by  the  plaintiff ;  that  it  was  his  duty  to  move  care- 
fully over  the  track  during  the  daytime  to  examine  carefully 
all  the  rails,  switches,  signals,  bolts  and  fastenings  of  all  kinds 
and  to  keep  them  tight ;  that  in  June,  1885,  he  was  engaged 
in  following  out  his  instructions,  and  that  he  performed  them 
to  the  best  of  his  ability. 

The  defendant's  counsel  then  moved  the  court  to  direct  a 
verdict  for  the  defendant,  which  motion  waa  granted. 

The  plaintiff  asked  permission  to  go  to  the  jury  upon  the 
question  of  the  defendant's  negligence  upon  the  ground  that 
the  evidence  showed  that  the  presumption  arose  that  the 
defendant  was  negligent  in  view  of  the  fact  that  the  iron  plate 
fell  from  its  structure  upon  the  plaintiff.  This  request  was 
denied  and  an  exception  was  taken  by  the  plaintiff  to  such 
denial  and  to  the  direction  of  a  verdict  in  favor  of  the 
defendant. 

No  question  is  made  but  that  the  defendant's  elevated  rail- 
road was  properly  constructed.  It  is  claimed,  however,  that 
it  was  negligently  suffered  to  get  out  of  repair,  and  that 
because  of  such  negligence  the  plaintiff  suffered  the  injury- 
complained  of. 

It  was  the  duty  of  the  defendant  to  exercise  ordinary  care 
for  the  purpose  of  keeping  its  structure  in  proper  repair  so  as 
to  prevent  injury  to  persons  passing  over  or  underneath  it. 

The  evidence  showed  that  the  bolt  was  broken,  and  that  in 
consequence  the  iron  plate  or  clip  fell  upon  the  plaintiff.  The 
structure  was  consequently  out  of  repair,  and  under  the  cir- 
cumstances I  think  the  presumption  of  negligence  follows. 
Q  It  has  been  held  that  where  a  building  adjoining  a  street 
falls  into  the  street  in  the  absence  of  explanatory  circumstances 
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negligence  will  be  presumed,  and  tlie  burden  is  placed  upon 
the  owner  of  showing  the  use  of  ordinary  care ;  that  where  a  -\ 
plaintiff  was  passing  on  a  highway  under  a  railroad  bridge 
when  a  brick  fell  from  one  of  the  pilasters  upon  which  an  iron 
girder  of  the  bridge  rested,  striking  him  upon  the  shoulder, 
causing  injury,  negligence  would  be  presumed  ;  that  where  a 
barrel  rolled  out  of  the  window  of  a  warehouse  onto  a  street, 
injuring  a  person  passing,  negligence  would  be  presumed; 
that  where  a  person,  while  walking  along  the  street  in  front  @ 
of  a  building,  was  struck  by  a  falling  chisel,  the  presumption 
of  negligence  is  sufficient  to  call  for  an  explanation;  that 
where  plaintiff  was  injured  while  walking  on  the  sidewalk  of  (y 
a  street  immediately  under  the  defendant's  railroad  by  being 
struck  with  a  heavy  piece  of  metal  which  fell  from  one  of 
defendant's  cars  passing  above,  that  from  the  nature  of  the 
accident  neghgence  might  be  inferred,  etc.  {MuUen  v.  St. 
Johiiy  57  N.  Y.  567 ;  Kearney  v.  London  R,  H,  Co.j  L.  R. 
[5  Q.  B.]  411 ;  S,  a,  6  id.  759 ;  Byrne  v.  Boodle,  2  Hurl.  & 
Colt.  722 ;  Cahalin  v.  Cochran,  1  N.  Y.  St.  Rep.  583 ;  GdU 
V.  Manhattan  By,  Co.,  24  id.  24;  affirmed  125  JST.  Y.  '514; 
Payne  v.  Troy  cfe  Boston  B.  B.  Co.,  83  id.  572.) 

The  learned  General  Term,  in  its  opinion,  admits  this  propo- 
sition, and  concedes  that  the  fall  of  the  plate  or  clip  in  the 
absence  of  an  explanation  raises  a  presumption  of  negligence. 
That  court,  however,  reached  the  conclusion  that  the  presump- 
tion was  overthrown  by  the  evidence  produced  on  behalf  of 
the  defendant.  As  we  have  seen,  that  evidence  was  given  by 
the  witness  Roach.  It  was  his  duty,  as  he  testified,  to  examine 
carefully  all  rails,  switches,  signals,  bolts  and  fastenings  of  all 
kinds,  and  to  keep  them  tight.  lie  further  states  that  in  June, 
1885,  he  was  engaged  in  following  out  his  instructions  and 
performed  them  to  the  best  of  his  ability.  In  no  place  does 
he  testify  that  he  ever  examined  the  bolt  and  clip  which  fell 
upon  the  plaintiff.  He  does  not  tell  us  how  often  he  passed 
over  the  track,  or  to  what  extent  he  examined  the  bolts  and 
fastenings.  He  only  gives  us  his  own  conclusion  that  he  per- 
formed his  duty  to  the  best  of  his  ability.     It  does  not  appear 
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4o  US  that  this  was  sufficient  to  remove  the  presumption  which 
necessarily  follows  from  the  established  fact  that  the  bolt  was 
broken,  and  in  that  particular  the  structure  was  out  of  reoair 
and  dangerous. 

But  even  if  this  evidence  wag  sufficient  to  remove  the  pre- 
sumption as  held  by  the  General  Term,  the  credibility  of  the 
witness  would  still  be  involved  and  be  a  question  for  the  jury. 
This  witness  was  the  defendant's  track  walker.  It  waa  his 
duty  to  examine  the  bolt  which  was  broken.  If  there  was 
any  negligence  for  which  the  defendant  was  chargeable,  it  was 
that  of  this  witness.  He  was,  therefore,  a  person  interested, 
and  possibly  actuated  by  a  motive  to  sliield  himself  from 
blame.  {Dean  v.  Van  Nostrand^  23  Weekly  Digest,  97; 
Elwood  V.  ir.  TJ,  Tel.  Co.,  45  N.  Y.  549-554.) 

It  is  claimed  that  the  plaintiff  neglected  to  produce,  upon 
the  trial  tlie  broken  bolt.  His  counsel  said  it  was  lost.  He 
had  established  a  prima  fade  case  when  he  rested.  Tlie 
burden  was  then  on  the  defendant.  The  upper  portion  of  the 
broken  bolt  was  left  in  the  structure  in  the  possession  of  the 
def^dant  who  could  have  produced  it  had  it  so  desired. 

The  plaintiff  should  have  been  permitted  to  submit  to  the 
jury  the  question  of  the  defendant's  negligence. 

The  judgment  should  consequently  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

AU  concur,  except  Follett,  Ch.  J.,  Bjejown  and  Pakkkr, 
JJ.,  dissenting. 

Judgment  reversed. 
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Elul  a.  Sabin,  Appellant,  v>  Andrew  S.  Phinney, 
^  Impleaded,  etc..  Respondent. 

A  certificate  of  membership  was  issued  to  one  S.  by  a  subordinate  lodge 
of  the  Order  of  United  Workmen,  incorporated  under  the  act  of  1877 
(§  4,  chap.  74,  Laws  of  1877),  w^hich  provides  for  a  beneficiary  fund  to 
be  paid  to  the  heirs  or  representatives  of  deceased  members,  "or  to 
such  person  or  persons  as  such  deceased  member  may,  while  living, 
have  directed,"  and  tliat  "  the  person  or  persons  to  w^hom  and  the  man- 
ner and  time  in  which  the  same  shall  be  paid  on  the  death  of  a  member 
shall  be  regulated  and  controlled  by  the  rules  and  by-laws  of  the  cor- 
poration." The  by-laws  provided  (§  17)  that  any  member  desiring  to 
make  a  new  direction  as  to  the  payment  of  a  beneficiary  certificate 
held  by  him  mjiy  do  so  by  authorizing  such  change  in  writing  on  the 
back  of  his  certificate,  and  that  "  no  change  shall  be  valid  and  binding 
until  reported  to  the  grand  recorder  and  a  new  certificate  issued."  The 
sum  specified  in  the  certificate  w^as  made  payable  on  the  death  of  S.  to 
plaintiff,  his  wife,  and  was  delivered  to  her;  she  also  became  a  member 
of  an  endowment  company,  the  certificate  being  made  payable  to  S.  on 
her  death;  subsequently  S.  and  his  wife  separated.  She  took  possession 
of  the  certificate  issued  to  her  without  his  consent,  and  he,  without 
her  consent,  took  the  certificate  issued  to  him,  and  pursuant  to  an  agree- 
ment with  one  P.,  who  was  in  no  way  related  to  him,  a  new  certifictite 
was  issued,  payable  to  P.  upon  the  death  of  S. ;  all  of  the*  steps 
required  by  the  by-laws  of  the  society  having  been  complied  with. 
The  wife  paid  no  part  of  the  expenses  incident  to  such  membership  of 
her  husband  or  of  herself.  Upon  the  death  of  8.,  his  wife  brought 
this  action,  claiming  that  her  interest  in  the  certificate  was  vested  and 
she  was  entitled  to  recover  the  amount  due  upon  it.  Held,  untenable; 
and  that  as  the  by-laws  of  the  corporation  imposed  no  limit  as  to  the 
persons  to  whom  certificates  should  be  payable,  S.  htid  a  right  to  direct 
the  amgunt  of  his  certificate  to  be  paid  to  a  stranger  having  no  insurable 
interest  in  his  life,  and  his  appointee  could  be  changed  at  any  time  he 
might  elect  upon  conforming  with  the  requirements  of  the  by-laws  of 
the  society. 

(Argued  June  9,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  of  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

This  was  an  action  upon  a  certificate  of  membership  issued 
to  John  C.  Sabin  by  the  Grand  Lodge  of  the  Ancient  Order 
of  United  Workmen  of  the  State  of  New  York,  which  was 
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incorporated  March  29,  1877,  by  chapter  74  of  the  laws  of 
that  year.  This  statute  authorized  the  corporation  to  create 
subordinate  lodges  and  accumulate  funds  for  the  benefit  of 
members.     The  fourth  section  of  the  act  provides : 

"  §  4.  Such  beneficiary  fund  as  may  be  ordained  suitable  by 
said  corporation  may  be  set  apart  and  provided  to  be  paid 
over  to  the  families,  heirs  or  representatives  of  deceased  or  dis- 
abled members,  or  to  such  person  or  persons  as  such  deceased 
member  may,  while  living,  have  directed ;  and  the  collecting, 
management  and  disbursement  of  the  same,  as  well  (m  the 
person  or  jpersona  to  whom^  and  the  manner  and  time  in  which 
the  same  shall  be  paid,  on  the  death  of  a  member,  shall  be 
regulated  and  controlled  by  the  rules  and  by-laws  of  the 
corporation     *     *     *     /' 

Among  the  by-laws  of  the  corporation  was  the  following : 

"  §  17.  Any  member  holding  a  beneficiary  certificate  desir- 
ing at  any  time  to  make  a  new  direction  as  to  its  payment, 
may  do  so  by  authorizing  such  change  in  writing  on  the  back 
of  his  certificate  in  the  form  prescribed,  attested  by  the 
recorder,  with  the  seal  of  the  lodge  attaehed,  and  by  the  pay- 
ment to  the  Grand  Lodge  of  the  sum  of  fifty  cents  ;  but  no 
change  or  direction  shall  be  valid  or  have  any  binding  force  or 
effect  until  it  shall  have  been  reported  to  the  grand  recorder, 
the  old  certificate,  if  practicable,  filed  with  him  and  a  new  bene- 
ficiary certificate  issued  thereon,  and  said  new  beneficiary 
certificate  shall  be  numbered  the  same  as  the  old  certificate.'^ 

Prior  to  March  22, 1879,  a  subordinate  lodge  was  oi^nized 
at  Hornellsville,  N.  Y.,  and  designated  as  George  Washington 
Lodge  No.  132^  of  which  John  C.  Sabin  became  a  member, 
and  on  the  24rth  of  March,  1879,  received  a  certificate  of 
which  the  following  is  a  copy : 

^'  No.  9513.  $2,000. 

"  The  Grand  Lodge  of  the  Ancient  Order  of  United  Work- 
men of  the  State  of  New  York : 

*'  This  certificate,  issued  by  the  authority  of  the  Grand 
Lodge  of  the  Ancient  Order  of  United  Workmen  of  the  State 
of  New  York,  witnesseth :    That  John  C.  Sabin,  a  master 
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workman  degree  member  of  George  Washington  Lodge  No. 
132,  of  said  order,  located  at  Homellsville,  in  the  State  of  New 
York,  is  entitled  to  all  the  rights  and  privileges  of  member- 
ship in  the  Ancient  Order  of  United  Workmen,  and  to  parti- 
cipate in  the  beneficiary  fund  of  the  order  to  the  amount  of 
$2,000  which  sum  shall,  at  his  death,  be  paid  to  Ella  A.  Sabin. 

"  This  certificate  is  issued  upon  the  express  condition  that 
said  John  C.  Sabin  shall,  in  every  particular,  while  a  member 
of  said  order,  comply  with  all  the  laws  and  rules  and  require- 
ments thereof. 

''In  witness  whereof,  the  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  the  State  of  New  York,  has 
caused  this  to  be  signed  by  its  Grand  Master  Workman  and 
Grand  Recorder,  and  the  seal  thereof  to  be  attached  this  22nd 
day  of  March,  one  thousand  eight  hundred  and  seventy-nine. 

"J.  G.  ARMSTRONG,  Grand  Recorder. 

"  [seal  of  grand  lodge.] 

"Attest.     E.  M.  Clark,  Grand  Master  WorTcmanP 

I  "We  the  undersigned  Master  Workman  and  Recorder  of 

George  Washington  Lodge  No.  132,  do  hereby  countersign 
this  certificate  and  attach  the  seal  of  this  lodge  hereto,  render- 
ing the  same  vahd  and  in  full  force,  this  24th  day  of  March, 

I  1879.  C.  D.  CRANDALL,  Recorder. 

I  "[seal   of   GEORGE    WASHINCJTON    LODGE.] 

I 

"Attest.     D.  F.  Cridler,  Master  WorkmanP 

Ella  A.  Sabin  mentioned  in  the  certificate  was  the  wife  of 
John  C.  Sabin.  August  8, 1882,  Ella  A.  Sabin  became  a  mem- 
ber of  the  Bath  Mutual  Endowment  Co.,  and  procured  a  cer- 

j  tificate  therefrom,  payable  to  John  0.  Sabin  in  case  of  her 

death.     The  first-mentioned  certificate  was  delivered  bv  the 

\  husband  to  the  wife,  and  the  second  certificate  by  the  wife  to 

the  husband,  each  intending  by  the  certificates  so  issued  and 
deUvered  to  provide  for  the  survivor.  In  May,  1883,  the  hus- 
band and  wife  separated  by  mutual  consent  and  thereafter 
never  lived  together.  The  husband  paid  the  dues  on  both 
memberships  or  certificates  until  he  and  his  wife  separated. 
SiGKELs — Vol.  LXXXTX.        54 
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About  the  time  of  their  separation  the  wife  took  posseesion  of 
the  certificate  upon  lier  life,  and  the  husband  of  the  certificate 
upon  his  life.  The  husband  took  the  certificate  issued  upon 
liis  life  without  the  consent  of  the  wife,  and  slie  the  certificate 
issued  on  lier  life  without  his  consent.  Afterwards  John  C. 
Sabin  resolved  not  to  keep  said  certificate  in  force  for  the  bene- 
fit of  his  wfe,  and  so  informed  the  respondent,  but  at  the 
same  time  expressed  the  desire  to  remain  a  member  of  the 
lodge.  It  was  then  agreed  between  Sabin  and  Phinney,  who 
were  in  nowise  related,  that  Phinney  should  pay  all  subse- 
quent dues  and  that  a  new  certificate  should  be  issued  payable 
to  him  on  the  death  of  Sabin.  To  accomplish  this  Sabin 
executed  the  following  indorsement  upon  the  certificate,  and 
delivered  it  to  Phinney : 

"I,  John  C.  Sabin,  to  whom  the  within  certificate  was  issued 
do  hereby  revoke  my  former  direction  of  to  the  payment  of 
the  beneficiary  fund  due  at  my  death,  and  now  authorize  and 
direct  said  payment  to  be  made  to  A.  S.  Phinney,  or  his  heirs, 
bearing  —  relationship  to  mybelf  of 

"Witness  my  hand  and  seal  this  lOtli  day  of  July,  1883. 

"  [seal.]  JOHN  C.  SABIN." 

And  the  same  was  attested  as  follows : 
"Attest.     Geqbge  C.  Platt,  Recorder, 

"  [seal  GEORGE  WASHINGTON  LODGE.]  " 

The  oriorinal  certificate  witli  the  aforesaid  indorsement  was 
by  Phinney  delivered  to  the  officers  of  the  Grand  Lodge  who 
canceled  it,  and  July  20,  1883,  issued  a  new  one  precisely  like 
the  one  set  forth,  except  it  was  payable  to  Andrew  S.  Phinney, 
instead  of  Ella  A.  Sabin.  After  receiving  this  certificate 
Phinney  paid  all  dues  on  it.  At  some  time  in  1883,  Ella  A. 
Sabin  surrendered  the  certificate  which  was  issued  upon  her 
life  payable  to  her  husband,  and  received  a  new  one  payable 
to  her  legal  representatives.  John  C.  Sabin  was  employed  on 
a  railroad  train,  and  in  September,  1883,  he  was  injured  by  an 
accident,  and  on  the  thirteenth  of  October  following  he  died 
intestate.  The  appellant  and  respondent  each  claims  to  be 
entitled  to  the  fund  payable  by  the  terms  of  the  certificate. 
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The  Grand  Lodge  does  not  contest  its  liability  and  has  paid 
the  amount  into  court. 

DeMerville  Page  for  appellant. 

George  JV.  Orcutt  for  respondent. 

FoLLETT,  Ch.  J.  The  appellant  insists  that  the  cancellation 
of  the  first  certificate  which  was  payable  to  her,  and  the  sub- 
stitution of  the  second,  which  was  payable  to  the  respondent, 
were  void  for  two  reasons : 

1.  That  the  respondent  had  no  insurable  interest  in  the  life 
of  John  C.  Sabin. 

2.  That  she,  the  wife,  acquired  by  virtue  of  the  first  certifi- 
cate and  its  delivery  to  her  a  vested  right  to  the  sum  payable 
on  her  husband's  death  of  which  she  could  not  be  deprived 
without  her  consent. 

The  statute  under  which  the  corporation  was  organized 
expressly  provides  that  the  funds  "  may  be  set  apart  and  pro- 
vided to  be  paid  over  to  the  families,  heirs  or  representatives 
of  deceased  or  disabled  members,  or  to  »uch  person  or  persons 
as  such  deceased  member  tnay^  while  living^  have  directed,"^ 

The  by-laws  of  a  corporation  impose  no  limitation  on  the 
persons  to  whom  certificates  should  be  payable.  It  was  held 
in  Mousey  v.  Mutual  Belief  Society  of  Rochester  (102  N.  Y. 
523)  that  there  being  no  restriction  in  the  act  under  which  the 
society  was  incorporated  against  making  a  certificate  payable 
to  a  person  in  nowise  related  to  the  member,  that  a  certificate 
issued  to  a  stranger  was  not  void  as  a  wager  policy.  In  that 
ease  the  certificate  was  issued  in  favor  of  a  person  not  related 
to  the  member,  and  who  was  not  a  member  of  the  society,  but 
in  the  case  at  bar,  the  certificate  was  issued  in  favor  of  a  mem- 
ber of  the  order.  Under  the  statute  and  by-laws  a  member  of 
this  corporation  can  legally  direct  the  sum  to  become  due  at 
hiB  death  to  be  paid  to  a  stranger  having  no  insurable  interest 
in  his  life.     (Niblack  on  M.  B.  Societies,  §  178.) 

Did  the  plaintiff  by  tlie  certificate  and  its  delivery  to  her 
acquire  a  vested  interest  in  the  sum  payable  thereunder,  of 
which  she  could  not  be  deprived  without  her  consent  ? 

It  is  to  be  observed  that  the  wife  never  paid  any  part  of  the 
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expenses  incident  to  the  membership  of  her  husband  in  this 
society,  nor  of  her  membership  in  the  society  to  which  she 
belonged,  and  no  pecuniary  consideration  can  be  raised  in  her 
favor.  The  statute  under  which  the  corporation  was  organ- 
ized, its  by-laws,  together  with  the  application  for,  and  the 
certificate  of  membership  constituted  the  contract  which  existed 
between  the  member  and  the  society,  which  instruments  con- 
strued together  measure  the  rights  of  these  litigants,  {ffelienr 
herg  v.  Dist  No,  1,  94  N.  Y.  580 ;  Sa/nger  v.  RoihschUd.  123 
id.  677 ;  Niblack  on  M.  B.  Societies,  §  166.) 

The  relation  which  existed  between  Sabin  and  the  society 
subjected  him  to  certain  burdens  and  entitled  him  to  certain 
benefits  during  the  continuance  of  his  membership,  and  if  he 
died  while  in  good  standing  in  the  order  his  appointee  became 
entitled  to  a  certain  sum.  This  relation  could  be  terminated 
at  any  time  at  the  will  of  the  member,  and  the  appointee  was 
changeable  from  time  to  time  as  he  might  elect.  If  we  choose 
to  term  this  relation  a  contract  and  it  was  established  by  agree- 
ment, the  contract  gave  the  right  of  change  of  the  beneficiary 
with  or  without  reason.  Any  person  who  became  an 
appointee  in  such  a  certificate  took  the  position  subject  to  the 
absolute  right  of  the  member  to  substitute  a  new  one  at  any 
moment.  The  rights  acquired  by  the  member  by  virtue  of 
this  relation  did  not  amount  to  a  chose  in  action.  He  had  no 
interest  in  the  society  that  was  assignable  or  transferable  until 
some  right  of  action  had  accrued.  The  appointee  had  no  vested 
interest  in  the  sum  which  might  in  a  contingency  become  pay- 
able on  death  of  the  member.  {HeUenberg  v.  DuL  No,  1, 
supra  y  Sanger  v.  liothschUd^  supra  /  Brown  v.  Ca;tkdlic 
Mivtual  Benefit  Assn.^  33  Hun,  263 :  Boasierg  v.  Cronan,  30 
N.  Y.  S.  R.  483.) 

It  being  settled  that  an  appointee  under  such  a  contract  has 
no  vested  interest  in  the  sum,  the  position  taken  bv  the  plain* 
tiff  in  this  case  becomes  utterly  untenable. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley,  J.,  not  sitting,  and  Hatqht,  J., 
not  voting. 

Judgment  affirmed. 
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Jake  M.  Bower,  as  Administratrix,  etc.,  Appellant   v  The 

State  of  New  York,  Respondent. 

Under  the  provisions  of  the  act  authorizing  appeals  to  this  court  "  upon 
questions  of  law  only,"  from  a  final  award  or  order  of  the  Board  of  Claims 
and  declaring  that  the  practice  upon  the  hearing  of  such  appeals  shall 
conform  as  near  as  may  be  to  that  prevailing  upon  appeals  from  a  court 
of  record  (§  10,  chap.  205,  I^aws  of  1883,  as  amended  by  chap.  507,  Laws 
of  1887 ;  and  §  11  as  amended  by  chap.  60,  Laws  of  1884)  when  there 
is  a  conflict  of  evidence  or  any  evidence  to  support  the  determination 
of  the  board,  the  questions  of  fact  are  not  reviewable. 

Upon  a  claim  presented  under  the  act  of  1885  (Chap.  845,  Laws  of  1885), 
which  authorizes  the  Board  of  Claims  "  to  hear,  audit  and  determine  the 
claims  for  damages  for  persons  owning  real  property  adjacent  to  or 
bordering  upon  Seneca  lake  or  its  inlets  *  »  *  by  reason  of  the 
overflow  of  water  caused  by  the  state  dam  at  Waterloo,  and  the  flush 
hoards  kept  thereon,"  held,  that  said  board  might  treat  the  natural  water 
level  of  the  lake  as  the  standard  from  which  to  determine  the  question 
of  liability  of  the  state,  without  reference  to  the  fact  whether  the  water 
would  have  been  lower  if  the  dam  were  maintained  as  it  was  prior  to  the 
time  the  state  acquired  title,  unless  the  change  made  by  the  state  had  the 
effect  to  raise  the  water  of  the  lake  above  its  mitural  level;  also  that  if  the 
improvements  by  the  state  in  giving  greater  capacity  in  depth  and  width 
to  the  outlet  would,  without  the  dam,  have  lowered  the  lake,  this  was 
not  available  to  the  claimant  to  charge  the  state  with  the  effect  of  the 
maintenance  of  the  dam,  unless  it  appeared  that  it  raised  the  lake  al)ove  its 
natural  level  or  the  level  it  would  have  had  without  the  improvements. 

The  board,  therefore,  having  found  that,  during  the  period  embraced  in 
the  claim,  the  evidence  failed  to  establish  that  the  dam  or  flush  boards,  as 
maintained  by  the  state,  had  raised  the  waters  of  the  lake  above  its 
natural  level,  and  that  the  damages  complained  of  were  the  result  of 
natural  causes  to  which  the  dam  and  flush  boards  had  not  perceptibly 
contributed,  and  so  that  no  claim  had  been  established,  which  conclu- 
sions there  was  some  evidence  to  sustain,  held,  that  the  decision  was 
not  reviewable  here. 

(Argued  June  9,  1892;  decided  October  1.  1892.) 

Appeal  from  decision  of  the  Board  of  Claims,  made  April 
10,  1889,  awarding  to  the  claimant  nothing. 

The  claim  was  filed  by  Oliver  P.  Bower,  the  claimant's 
intestate,  in  June,  1886,  for  damages  sustained  by  him  by  the 
flooding  of  his  lands  situate  in  the  county  of  Schuyler,  alleged 
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to  have  been  occasioned  by  the  state  dam  in  the  Seneca  river 
(the  outlet  of  Seneca  lake)  at  Waterloo,  in  raising  the  water  of 
Seneca  lake.  A  dam  has  been  maintained  in  the  river  by  the 
state  at  that  place  for  the  purposes  of  the  Cayuga  and  Seneca 
canal  since  it  was  opened  to  navigation  as  such  in  1828.  Prior 
to  that  time,  the  Seneca  Navigation  Company,  incorporated  in 
1813,  had  constructed  a  dam  there.  Its  riglits  were  purchased 
by  the  state  pursuant  to  Laws  of  1825,  chapter  271.  The 
dam  was  reconstructed  in  1841,  and  the  present  dam  was  built 
in  1884.  The  damages  claimed  were  for  the  six  years  ending 
in  1886. 

The  original  claimant  died  during  the«pendency  of  the  pro- 
ceedings, and  his  personal  representative  was  substituted  as  the 
claimant.  The  Board  of  Claims  found  that  the  evidence  failed 
to  establish  tliat  the  damages  to  the  land  had  been  aggravated 
by  the  height  at  which  the  flush  boards  upon  the  dam  had  been 
maintained  by  the  state  during  those  six  years,  or  that  the  dam 
or  flush  boards,  as  maintained  for  that  period,  had  raised  the 
water  of  the  lake  above  its  natural  level ;  also  that  the  land 
liad  been  rendered  unfit  for  cultivation  by  reason  of  natural 
causes  to  which  the  state  had  not  perceptibly  contributed  by 
tlie  maintenance  of  the  dam  and  flush  boards  during  that  time, 
and  determined  that  no  claim,  legal*  or  equitable,  against  the 
state  was  established. 

3f.  M.  Cass^  Jr,^  for  appellant. 

S,  W,  Roserulale^  Attorney-General^  for  respondent. 

Per  Curiam,  The  case  comes  here  for  review  by  virtue  of 
the  statute,  which  provides  that  the  party  "  feeling  aggrieved 
by  the  final  award  or  final  order  of  the  board  may  appeal  to 
the  Court  of  Appeals  upon  questions  of  law  only,  arising  upon 
the  hearing  of  the  claim,  or  upon  the  excess  or  insufliciency  of 
such  award  or  order.  The  Court  of  Appeals  shall  hear  such 
appeal  and  affirm,  reverse  or  modify  such  award  or  order,  oi 
dismiss  such  appeal,  or  award  a  new  hearing  before  the  Board 
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of  Claims,  as  justice  may  require."  (L.  1883,  ch.  206,  §  10, 
as  amended  by  L.  1887,  ch.  507,  §  1.)  And  that  "  tlie  practice 
upon  the  hearing  of  appeals  in  the  Court  of  Appeals  from  the 
final  order  or  award  of  the  board  shall  conform,  as  near  as 
may  be,  to  the  practice  prevailing  upon  appeals  from  the  courts 
of  record  of  the  state."  (L.  1883,  ch.  205,  §  11,  as  amended 
by  L.  1884,  ch.  60,  §  7.) 

The  restriction  by  the  statute  of  the  review  to  questions  of 
law  is  in  accordance  with  the  practice  of  this  court  on  appeals 
from  judgments  in  cinl  actions,  and  consequently  when  there 
is  a  conflict  of  evidence  or  any  evidence  to  support  the  deter- 
mination of  the  board  the  question  of  fact  thus  presented  is 
not  the  subject  of  review. 

It  is  urged  by  the  learned  counsel  for  tlie  claimant  that  the 
evidence  required  the  board  to  find  a  state  of  facts  which 
entitled  him  to  an  award  of  damages;  and,  therefore,  the 
exceptions  to  its  findings  and  to  its  refusal  to  find  as  requested 
were  well  taken.  The  fact  is  established  that  by  the  flooding 
of  Bower's  land  situated  near  the  head  of  Seneca  lake  in  the 
village  of  Watkins,  it  was  to  quite  an  extent  unfitted  for 
profitable  cultivation  during  the  period  in  question.  And  to 
enable  persons  owning  lands  there  to  seek  relief  for  such 
injuries  as  were  occasioned  by  the  state  dam  at  Waterloo,  it 
was  provided  by  Ch.  345,  L.  1885,  that  the  Board  of  Claims 
was  authorized  "  to  hear,  audit  and  detennine  the  claims  for 
damages  of  persons  owning  real  property  adjacent  to  or  border- 
ing upon  Seneca  lake,  or  its  inlets  in  said  state,  by  reason  of 
the  overflow  of  water  caused  by  the  state  dam  at  Waterloo 
and  the  flush  boards  kept  thereon  within  six  years  immediately 
preceding  the  filing  of  such  claims  with  said  Board  of  Claims." 

It  is  apparent  that  the  purpose  of  this  statute  was  to  permit 
the  persons  coming  within  its  provisions  to  obtain  from  the 
state  relief  for  the  damages  so  far  as  they  were  attributable  to 
the  maintenance  of  the  dam  and  flush  boards.  And  the  que&- 
tion  presented  for  determination  by  the  Board  of  Claims  was 
whether  or  not  the  claimant  had  suffered  any  and  what  dam- 
ages from  that  cause,  and  that  was  dependent  upon  the  fact 
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whether  the  dam  had  the  effect  to  raise  the  water  in  the  lake 
eiseeiitially  above  its  natural  level.  The  finding  of  the  board 
that  it  did  not  is  challenged  by  the  claimant.  A  dam  had 
been  in  the  Seneca  outlet  at  or  about  the  same  place  for 
upwards  of  seventy  years  at  the  time  the  claim  was  filed,  and 
had  been  maintained  by  the  state  about  sixty  years.  It  does 
not  appear  by  the  evidence  what  was  the  condition  of  the  land 
at  and  near  the  head  of  the  lake  at  the  time  the  dam  was  first 
constructed  by  the  Seneca  Navigation  Company.  But  it  does 
appear  that  quite  a  large  tract,  including  that  of  the  claimant, 
has  been  known  as  marsh  lands,  through  wliich  passes  the  inlet 
of  the  lake.  Since  the  state  succeeded  to  the  rights  of  the 
navigation  company,  its  purpose,  as  indicated  by  the  course  of 
legislation  in  providing  for  the  maintenance  of  the  dam  and 
the  use  of  the  outlet  for  the  canal,  has  been  not  to  raise  the 
water  in  the  lake  above  its  natural  level.  The  authority  given 
to  the  canal  conmiissioners  was  to  so  construct  the  works  as  to 
reduce  the  water  in  the  canal  two  feet  below  its  natural  level 
by  deepening  it  at  Waterloo  and  in  the  outlet  of  the  lake. 
(L.  1828,  cli.  290) ;  and  to  reduce  the  waters  of  the  lake  to 
the  level  of  the  water  in  the  outlet  at  a  point  half  a  mile  below 
the  foot  of  the  lake.     (L.  1829,  ch.  360.) 

Later  the  commissioners  were  authorized  to  lower  the  lake 
level  of  the  canal  one  foot  and  secure  four  feet  depth  of  water 
in  it  by  removing  obstructions  at  the  head  of  the  outlet  and 
enlarging  the  channel  so  as  to  extend  the  lake  level  to  Water- 
loo. (L.  18M,  ch.  313.)  It  appears  by  the  public  canal  records 
that  pursuant  to  this  "act  of  1844  improvements  were  made, 
which,  it  is  claimed,  had  the  effect  to  reduce  the  low-water 
stage  of  the  lake  about  one  foot.  This  seems  to  be  matter  of 
deduction  not  otherwise  very  clearly  appearing  by  the  record 
here.  In  1854:,  provision  was  made  for  the  enlargement  of 
this  and  the  Erie  and  Oswego  canals  (Ch.  16).  Before  this 
enlargement  was  completed,  the  canal  commissioners  were 
authorized  in  doing  it  to  excavate  the  Seneca  river  and  the 
canal  from  near  Waterloo  into  the  lake  to  the  depth  of  nine 
feet  and  of  the  width  not  exceeding  that  required  by  law  for 
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the  enlargement  of  the  canal.  (L.  1857,  ch.  479.)  And  by 
that  act,  it  was  further  provided  that  nothing  in  it  should  "  be 
BO  construed  as  to  authorize  or  permit "  the  dam  to  be  raised 
above  its  then  height.  The  enlargement  seems  to  have  been 
completed  in  1861. 

The  canal  commissioners  were  afterwards  authorized  to  raise 
and  maintain  the  dam  not  exceeding  its  original  height,  but  so 
as  not  to  raise  the  waters  of  the  lake  above  their  natural 
height ;  and  it  was  provided  that  no  claim  should  be  enter- 
tained for  any  damages  to  land  or  property  by  reason  of 
restoring  the  dam  to  its  original  height.     (L.  1867,  ch.  752.) 

The  channel  was  deepened  nine  feet  a  portion  and  seven 
feet  the  rest  of  the  way  from  the  lake  to  Waterloo,  and  it  was 
widened.  But  nothing  was  done  by  way  of  raising  the  dam, 
pursuant  to  the  act  of  1867,  until  the  fall  of  1884,  when  it 
was  rebuilt.  In  the  meantime  in  an  act  making  appropriation 
for  its  reconstruction  it  was  provided  that  the  dam  should  be 
sufScient  to  restore  and  maintain  the  waters  of  the  lake,  but 
not  above  their  original  height.     (L.  1872,  ch.  343.) 

Thus  appears  the  legislative  purpose  to  not  raise  the  natural 
level  of  the  lake.  And  how  well  that  policy  was  observed  in 
practical  effect  as  the  dam  was  maintained  was  a  question 
before  the  Board  of  Claims.  It  is  represented  by  the  public 
records  relating  to  the  canal  that  the  dam  of  1828  was  two  feel 
lower  than  that  of  the  Seneca  Navigation  Company,  and  no 
evidence  appears  to  the  contrary  in  the  record  here.  And  it 
may  be  inferred  that,  subject  to  the  limitation  in  respect  to 
the  natural  level  of  the  lake,  the  pro>asions  for  raising  it  was 
in  reference  to  the  height  of  the  original  dam  which  the  state 
found  there  when  it  took  the  rights  of  the  navigation  company. 
The  dam  which  was  constructed  in  1841  was  made  four  feet 
and  eight  inches  in  height,  notwithstanding  the  plan  and 
direction  of  the  engineer  that  it  be  made  four  feet  high.  This 
it  seems  was  thereafter  the  only  dam  there  until  the  new  one 
was  constructed  in  1884.  The  comparative  height  of  those 
two  dams  was  the  subject  of  conflict  in  the  evidence.  Wliile 
that  on  the  part  of  the  claimant  was  that  the  new  dam  was  a 
SiGKELS — ^VoL.  LXXXIX,         55 
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foot  higher  than  the  old  one,  there  is  evidence  that  it  was  only 
one-half  an  inch  higher,  and  that  there  was  only  one-fourth  of 
an  inch  difference  iu  the  height  of  the  flush  boards  upon  them. 
These  flush  boards  were  fourteen  inches  wide  on  the  new  dam, 
and  there  is  evidence  to  the  effect  that  the  flush  boards  were 
almost  continuously  upon  the  old  dam  about  the  same  width  from 
a  time  back  as  early  as  1840.  This  dam  is  five  miles  from  the 
lake,  from  which  to  it  there  appears  by  evidence  to  be  a  fall 
in  the  outlet  of  one  foot  and  ten  inches.  There  is  much  evi- 
dence relating  to  the  effect  of  the  dam  upon  the  waters,  of  the 
lake,  and  while  that  on  the  part  of  the  claimant  tends  to  prove 
it  has  caused  the  water  of  the  lake  to  rise  higher  than  it  other- 
wise would  or  than  it  would  if  the  outlet  had  been  in  its  natural 
condition,  and  by  that  means  flooded  his  premises,  rendering 
them  unfit  for  cultivation  each  of  the  six  years  preceding  the 
time  of  filing  of  his  claim,  there  ia  other  evidence  tending  to 
prove  the  contrary,  and  is  to  the  effect  that  the  level  is  lower 
than  it  would  be  if  the  natural  channel  were  restored  with  no 
dam  in  it,  and  that  since  the  construction  of  the  canal  the  lake 
level  has  subsided  about  one  foot.  This  is  attributed  to  the 
enlarging  and  deepening  the  channel  by  which  the  hydraulic 
capacity  of  it  has  been  greatly  increased. 

The  weight  of  the  evidence  of  the  respective  parties  arising 
out  of  this  conflict  is  not  the  subject  for  consideration  here, 
but  for  the  purposes  of  this  review  the  determination  of  the 
Board  of  Claims  lAust  be  deemed  conclusive.  In  view  of  the 
evidence  it  may  be  assumed  that  the  board  treated  the  natural 
water  level  of  the  lake  as  the  standard  from  which  to  deter- 
mine the  question  of  liability  of  the  state  without  reference  to 
the  fact  whether  the  water  would  have  been  lower  if  the  dam 
were  not  maintained  as  it  was,  unless  it  had  the  effect  to  raise 
the  water  of  the  lake  above  its  natural  level.  This,  we  think, 
was  the  correct  basis  upon  which  to  proceed,  and  was  that 
within  the  contemplation  of  the  act  of  1885.  If  the  improve- 
ments made  by  the  state  in  giving  greater  capacity  in  depth 
and  width  to  the  outlet  would,  without  the  dam,  have  lowered 
the  waters  of  the  lake,  this  is  not  available  to  the  claimant  to 
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charge  the  state  witli  the  effect  of  the  maintenance  of  the 
dam,  unless  it  appeared  to  raise  the  water  of  the  lake  above 
its  natural  level  or  that  which  it  would  have  had  without  the 
improvements. 

The  iinding  of  the  board  that  so  far  as  the  claimant's  prem- 
ises were  during  the  period  in  question  rendered  unfit  for 
cultivation  they  were  so  affected  by  reason  of  natural  causes 
to  which  the  state  did  not  perceptibly  contribute,  was  founded 
upon  evidence  tending  to  prove  that  the  water  in  the  lake  was 
subject  to  become  increased  in  height  and  especially  so  in  the 
spring  of  the  year,  to  greater  or  less  extent.  The  lake  is  forty 
miles  in  length  and  about  two  miles  in  width.  It  drains  a 
large  area  of  uplands  sloping  towards  it.  And  as  far  back  as 
attention  is  called  by  the  evidence  it  appears  that  these  marsh 
lands  were  commonly  overflowed  with  water  in  the  spring  of 
the  year,  although  some  years  more  than  others. 

It  appears  that  in  1872  and  1880  the  land  in  question  was 
in  condition  for  cultivation,  while  in  the  years  since,  it  has 
generally  been  otherwise,  yet  so  far  as  appears  the  canal  was 
in  use  those  two  as  it  was  in  the  other  years.  The  last  men- 
tioned iinding  of  the  board  was  consistent  with  the  other  one 
before  referred  to,  and  the  necessary  consequence  of  it. 

There  is  some  evidence  to  support  the  conclusion  of  the 
Board  of  Claims,  and  therefore,  its  decision  and  award  should 
be  affirmed. 

All  concur. 

Award  affirmed. 


The  Greenwood  Lake  and  Port  Jervis  Railroad  Company, 
Appellant,  v.  The  ?f  ew  York  and  Greenwood  Lake  Rail- 
road Company,  Respondent. 

Where  in  a  deed  the  word  "  trustee  "  is  added  to  the  name  of  the  grantee, 
but  there  is  no  declaration  of  trust,  and  the  conveyance  is  not  to  him  as 
trustee,  said  word,  in  the  absence  of  evidence  other  than  the  deed,  may 
be  regarded  as  merely  descriptio  permrup. 

Where  it  appears  that  the  grantee  was  a  trustee,  but  the  conveyance  is  to 
him  and  *'to  his  successors  and  assigns"  absolutely  witk  no  limitation 
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upon  his  power  to  convey  and  no  disclosure  of  the  object  of  the  trust 
a  grantee  from  him  takes  a  good  title. 

In  1877  W.  &  B.  conveyed  to  M.,  "trustee,"  a  certain  strip  of  land 
seventy-five  feet  wide  "to  be  used  only  for  railroad  purposes."  M, 
conveyed  said  Und  to  H.,  "trustee,"  and  he  conveyed  to  T.     None  of 

*  the  deeds  disclosed  any  beneficiary  of  a  trust,  or  contained  any  limita- 
tion upon  the  power  to  convey.  W.  &  B.  conveyed  to  an  ice  company 
land,  including  part  of  the  strip  subject  to  "a  right  of  way  through 
said  premises  seventy-five  feet  in  width  for  railroad  purposes."  The 
ice  company  built  an  ice  house  on  said  land  and  laid  a  railroad  track  on 
said  strip.  In  1878  T.  granted  to  said  company  the  right  to  pass  and 
repass  railroad  cars  over  said  strip  for  the  purpose  of  said  ice  business, 
the  grant  stating  that  "this  license  to  use  said  railroad  is  not  an  exclu- 
sive one,"  and  is  only  assignable  "  to  the  successors  and  assigns  of  said 
ice  business  and  only  for  the  purposes  of  said  business."  This  right  of 
way  was  the  only  means  the  ice  company  had  of  communication  by 
land  with  defendant's  railroad  upon  which  it  depended  for  transporta- 
tion of  ice  to  market  and  of  supplies  to  its  ice  house.  In  1880, 
said  company  conveyed  all  its  property  including  its  rights  in  said  land 
to  C.  and  H.,  who  have  since  conducted  the  ice  business  on  the  premises. 
In  1886  T.  conveyed  said  strip  and  his  grantee  conveyed  to  plaintifL 
Defendant  transported  over  the  track  laid  on  said  strip  ice  and  supplies 
for  the  ice  house,  changed  the  location  and  grade  of  the  track 
somewhat  and  to  some  extent  used  it  for  purposes  not  connected  with 
the  ice  business.  In  an  action  for  trespass,  Jield,  that  the  grant  of  T.  to 
the  ice  company  was  not  simply  a  license,  but  conveyed  an  easement 
in  said  strip  irrevocable  without  the  consent  of  both  parties  or  their 
successors ;  and  running  with  the  adjoining  land  of  the  grantee 
upon  which  the  ice  business  was  conducted,  and  for  the  benefit  of  which 
the  grant  was  made;  and  that  the  action  was  not  maintainable. 

(Argued  June  9,  1892 ;  decided  October  1,  1892.) 

• 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  9,  1889,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit  without  a  jury. 

This  was  an  action  to  recover  damages  for  a  series  of  tres- 
passes alleged  to  have  been  committed  by  the  defendant  upon 
part  of  a  strip  of  land  3,920  long  and  seventy-live  feet  w4de, 
known  as  a  part  of  the  Storms  tract,  situate  in  Orange  county, 
on  the  west  side  of  Greenwood  lake. 

Prior  to  March  17,  1877,  the  Storms  tract  belonged  to 
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Weston  &  Burt,  who  on  that  day  conveyed  the  strip  in  ques- 
tion, "  to  be  used  only  for  railroad  purposes,"  to  one  "  Michael 
A.  Myers,  trustee,"  who  on  the  twenty-second  of  December 
following  conveyed  the  same  to  "  Henry  H.  Thorpe,  trustee," 
and  five  days  later  Thorpe  conveyed  to  William  C.  Traphagen. 
None  of  the  deeds  to  or  from  said  persons  described  as  trustees 
disclosed  any  beneficiary  of  a  trust,  or  contained  any  limitation 
upon  the  power  to  convey.  May  3,  1886,  said  Traphagen 
conveyed  the  strip  to  William  O.  McDowell,  who,  on  the  tenth 
of  September  following,  conveyed  to  the  New  England,  New 
York  and  Pennsylvania  Railroad  Company,  and  May  21st, 
1888,  said  railway  company  conveyed  to  the  plaintiflf.  On 
Marcii  20,  1877,  said  Weston  &  Burt  conveyed  to  the  Green- 
wood Lake  Ice  Company  fifteen  acres  of  the  Storms  tract, 
situate  on  the  easterly  side  of  the  lake,  subject,  however,  to 
the  deed  theretofore  "  given  for  a  right  of  way  tlirough  said 
premises,  seventy-five  feet  in  width,  for  railroad  purposes." 
During  the  same  year  the  ice  company  built  an  ice  house  on 
its  said  land,  and  a  railroad  track  was  laid  on  said  strip.  April 
11, 1878,  said  Traphagen  granted  to  the  Greenwood  Lake  Ice 
Company  a  right  of  way  over  said  strip  for  the  purpose  of  its 
ice  business,  and  on  the  18th  of  July,  1880,  the  ice  company 
conveyed  all  its  said  property,  including  its  rights  under  the 
grant  from  Traphagen,  to  Cooper  &  Hewett,  who  have  ever 
since  conducted  an  ice  business  upon  the  said  fifteen  acres. 
The  defendant  transported  ice  and  supplies  for  Cooper  & 
Hewett  over  the  railroad  track  on  said  strip ;  changed  the 
location,  curvature  and  grade  of  the  track  somewhat  in  order 
to  improve  it,  and  to  some  extent  used  said  track  for  purposes 
not  connected  with  the  ice  business  of  Cooper  &  Hewett. 

The  plaintiff,  claiming  that  the  grant  from  Traphagen  to  the 
ice  company  was  a  license,  revocable  at  pleasure,  assumed  to 
revoke  the  same.  This  action  was  brought  mainly  to  recover 
damages  for  entering  upon  said  strip,  and  changing  and  using 
the  track  after  such  attempted  revocation. 

The  plaintiff  sought  to  recover  for  the  alleged  wrongful  use 
of  land  during  the  period  of  its  own  ownership,  and  also  during 
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that  of  its  tliree  immediate  predecessors  in  title,  who  had 
assigned  their  rights  to  it. 

The  trial  court  dismissed  the  complaint  upon  the  ground, 
among  others,  that  the  grant  from  Traphagen  to  the  ice  com- 
pany was  irrevocable,  and  the  General  Term  afSrmed  upon 
the  same  grounds,  one  of  the  jndges  dissenting. 

Further  facts  appear  in  the  opinion. 

Charles  S,  Ncyes  for  appellant. 

Lewis  E,  Carr  for  respondent. 

Vakn,  J.  The  only  evidence  tending  to  show  that  either 
Myers  or  Thorpe  was  a  "  trustee "  was  the  addition  of  that 
word  to  their  names,  respectively,  in  designating  them  as  the 
respective  grantees  in  the  conveyances  of  March  17  and 
December  22,  1877.  As  there  was  no  declaration  of  trust  and 
no  deed  to  either,  "  as  trustee,"  the  addition  to  the  name  of 
the  party  of  the  second  part,  in  the  absence  of  other  evidence, 
might  be  regarded  as  merely  descriptio  persotKB,  {Towar  v. 
Halej  46  Barb.  84 ;  People  v.  Board  of  Stock  Brokers^  49 
Hun,  349 ;  affirmed  112  N.  Y.  670.)  But  if  either  was  a 
trustee,  the  conveyance  to  him  "  and  to  his  successors  and 
assigns  forever,"  was  absolute,  with  no  limitation  upon  his 
power  to  convey  and  no  disclosure  of  the  nature  or  object  of 
the  trust.  While  he  might  be  required  to  account  for  the 
proceeds  in  a  proper  proceeding  and  upon  adequate  proof,  his 
grantees  took  a  good  title,  which  neither  party  to  this  action 
can  question,  as  both  claim  under  it.  Mr.  Traphagen,  there- 
fore, took  the  entire  estate  and  during  his  ownership  he 
granted  a  certain  right  in  the  land  under  consideration  to  the 
Greenwood  Lake  Ice  Company.  The  nature  of  that  right  is 
the  main  question  to  be  determined  upon  this  appeal.  The 
instrument  by  which  the  right  was  created  was  under  the  hand 
and  seal  of  Mr.  Traphagen  and,  after  reciting  his  ownership 
of  the  strip  of  land  in  question,  it  proceeded  as  follows :  "  and 
whereas  the  Greenwood  Lake  Ice  Company  desire  to  use  said 
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property  as  a  way  of  ingress,  egress  and  regress  for  themselves, 
their  agents,  servants  and  laborers  over  and  upon  which  they 
may  pass  and  repass  railroad  cars  containing  ice  and  materials 
io^  nse  in  said  ice  business ;  now,  therefore,  in  consideration  of 
one  dollar  tc  me  in  hand  paid,  I  do  hereby  grant  to  the  said  ice 
company  and  to  their  assigns  and  successors  in  said  ice  business 
the  right  to  use  said  property  for  the  purpose  of  a  way  of 
ingress^  egress  and  regress  over  and  upon  which  they  may  pass 
and  repass  railroad  cars  containing  ice  and  materials,  said  sup- 
plies for  use  in  said  ice  business,  together  with  themselves, 
their  employes  and  servants,  but  it  is  expressly  understood 
that  this  license  to  use  said  railroad  is  not  an  exclusive  right 
to  the  said  company.  And  it  is  further  agreed  that  the  right 
hereby  conveyed  is  not  to  be  assigned  by  the  said  company 
except  to  the  successors  in  and  assigns  of  said  ice  business  and 
only  for  the  purpose  of  said  business." 

It  is  contended  by  the  plaintiff  that  this  was  a  license, 
revocable  at  the  will  of  the  grantor,  or  his  assigns,  and  by  the 
defendant,  that  it  was  an  easement,  irrevocable  without  the 
consent  of  both  parties  or  their  successors  and  tliat  it  ran  with 
the  adjoining  land  of  the  grantee,  upon  which  its  ice  business 
was  conducted,  and  for  the  benefit  of  which  the  grant  was 
made.  While  the  instrument  creating  the  right  is  termed  in 
the  body  thereof,  a  "  license  to  use  said  railroad,"  this  is  not 
conclusive  for  the  court  must  look  at  the  nature  of  the  right 
rather  than  to  the  name  that  the  parties  gave  it,  in  order  to 
learn  its  true  character. 

An  easement  is  a  right  without  profit,  created  by  grant  or 
prescription,  which  the  owner  of  one  estate  may  exercise  in  or 
over  the  estate  of  another  for  the  benefit  of  the  former. 
(Washburn  Ease.  2 ;  Goddard  Ease.  2 ;  3  Kent's  Com.  452 ; 
Nellts  V.  Mun^on^  108  N.  Y.  453 ;  Pierce  v.  Keator^  70  id. 
419^  421 ;  mUs  v.  Miller,  3  Paige,  254,  257 ;  Ritger  v. 
Parker  8  Cush.  147 ;  Morrison  v.  Marquardi,  24  Iowa,  35 ; 
Big  Mountain  Imp,  Co^s  Appeal-^  54  Penn.  St.  361 ;  Ileio- 
Ivns  V.  Shippam,  5  Bam.  &  C.  221 ;  liowhotham  v.  Wilson^  8 
Ellis  &B  123.) 
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A  license  is  a  personal,  revocable  and  non-assignable  privi- 
lege, conferred  either  by  writing  or  parol,  to  do  one  or  more 
acts  upon  land  without  possessing  any  interest  therein.  (  Wise- 
man V.  Ziceksinffer,  84  N.  T.  31 ;  MendenhaU  v.  Klinok^  51 
id.  246 ;  Pierrepont  v.  Barnard^  6  id.  279,  286 ;  Jaek^ion  v. 
BahcocJc^  4  Johns.  418 ;  Mumford  v.  Whitney^  15  Wend. 
380 ;  Cook  v.  SteamSy  11  Mass.  533 ;  Prince  v.  Gase^  10 
Conn.  375 ;  Washburn  Ease.  6,  7 ;  Goddard  Ease.  3 ;  13  Am. 
&  Eng.  Encyc.  539.) 

Although  originally  revocable  at  the  will  of  the  licensor,  it 
may  become  irrevocable  through  the  expenditure  of  money  by 
the  licensee.  ( Wiseman  v.  Lucksinger,  84  N.  T.  31,  41 ; 
Dempsey  v.  Kipp^  61  id.  462 ;  Pierrepont  v.  Ba/ma/rdy  6  id. 
279 ;  Pisien  v.  Brown,  10  S.  W.  Eep.  661 ;  Rogers  v.  Oox^ 
96  Ind.  157 ;  Russell  v.  HvJybard,  59  111.  335 ;  Mcyrse  v.  Cope- 
Icmd,  2  Gray,  302 ;  Brake  v.  WeUs,  11  Allen,  141.) 

The  right  in  question  was  created  by  deed,  and  is  made 
assignable,  because  it  runs  to  the  "  Ice  Company  and  to  their 
assigns  and  successors,"  with  a  limitation  upon  the  power  of 
assignment,  restricting  it  "  to  the  successors  in  and  assigns  of 
said  ice  business."  It  was  without  profit,  as  nothing  was  to  be 
taken  from  the  land  of  the  grantor.  It  was  not  personal, 
because  succession  in  title  was  provided  for.  Its  nature  indi- 
cates that  the  parties  intended  it  to  be  a  permanent  interest  in 
the  land  of  the  grantor,  for  it  was  a  right  of  way  over  a  rail- 
road for  the  purpose  of  enabling  a  corporation  to  carry  on  a 
business  requiring  transportation  upon  an  extensive  scale.  The 
business  was  of  such  a  character  that  a  revocable  right  might 
result  in  irreparable  injury  to  the  grantee.  The  express  men- 
tion of  successors  and  assigns  of  the  business  shows  that  the 
parties  had  in  contemplation  something  more  than  a  temporary 
expedient,  or  a  merely  revocable  user.  Moreover,  the  right  of 
way  was  the  only  means  of  communication  by  land  with  the 
railroad  upon  which  the  ice  company  depended  for  the  trans- 
portation of  its  ice  to  market,  and  of  supplies  to  its  ice  house. 
The  track  was  laid  upon  the  strip  of  land  leading  to  the  rail- 
road, the  right  to  use  it  granted  and  the  ice  house  built,  all  at 
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about  the  same  time,  and  apparently  for  the  same  purpose,  as 
there  was  no  other  use  for  the  track.  Wliile  it  is  true  that  no 
dominant  estate  is  expressly  named  in  the  grant,  yet  one  in 
fact  existed  and  was  named  by  implication.  The  grant  was  to 
an  ice  company,  for  use  in  its  ice  business,  of  the  right  to  use 
a  railroad  track  for  the  purpose  of  ingress  and  egress.  Ingress 
to  what  and  egress  from  what  ?  Obviously,  the  adjoining  land 
on  which  the  ice  company  had  constructed  an  ice  house,  and 
was  conducting  its  ice  business  at  the  date  of  the  grant,  and 
to  which  it  acquired  title  only  three  days  after  the  original  con- 
veyance of  the  strip  of  land  in  question.  All  of  the  deeds 
were  on  record,  and  the  creator  of  the  right  under  considera- 
tion expressly  mentions  the  ice  business  five  times  in  the  instru- 
ment creating  it,  thus  showing  that  he  knew  of  its  existence, 
and  contracted  with  reference  to  it  as  it  was  then  conducted. 
The  sole  object  of  the  grant  was  to  benefit  the  ice  business  by 
giving  it  a  right  of  way  from  its  ice  house  to  the  railroad,  and 
by  necessary  implication  from  the  language  used,  under  the 
^circumstances  surrounding  the  grantor  when  he  used  it,  the 
term  "  ice  business  "  was  intended  to  designate  the  land  where 
that  business  was  carried  on,  as  the  land  to  be  benefited  by  the 
^grant.  That  land,  therefore,  was  designed  to  be,  and  is  indi- 
rectly referred  to  as,  the  dominant  estate,  or  that  to  which  the 
right  belongs,  while  the  servient  estate,  or  that  upon  which  the 
burden  rests,  is  directly  mentioned. 

We  think  that  tlie  grant  from  Mr.  Traphagen  to  the  ice 
company,  when  construed  with  reference  to  what  the  parties 
had  in  contemplation,  satisfies  every  element  in  the  definition 
of  an  easement,  and  conflicts  with  nearly  every  element  in  the 
definition  of  a  license. 

After  examining  all  of  the  exceptions  to  which  our  attention 
has  been  called,  we  find  nothing  that  should  reverse  the  judg- 
ment, which  shoulr*  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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James  C.  Bell,  Respondent,  v,  Samuel  S.  Hepworth  et  ah. 

Executors,  etc.,  Appellants. 

In  an  action  to  foreclose  a  mortgage  these  facts  appeared  :  By  the  terms 
of  a  copartnership  agreement  between  H.  and  C.  it  was  provided  that, 
in  case  of  the  death  of  either,  the  business  should  be  continued  by  the 
survivor  for  five  years  after  such  death;  the  estate  of  the  decedent 
receiving  and  bearing  the  same  share  of  profits  and  losses,  as  he  would 
had  he  lived.  C.  died  lejiving  a  will  by  which  he  appointed  his  execu- 
tors trustees,  giving  to  them  in  trust  his  residuary  estate  which 
included  his  interest  in  the  partnership  assets;  this  amounted  to  about 
$50,000.  The  will  made  no  mention  of  the  firm  business,  but  gaverto 
the  executors  power  to  continue  any  existing  investments.  At  the 
time  of  the  death  of  C.  the  copartners  held  an  executory  contract  for 
the  purchase  of  certain  real  estate;  after  such  death  the  premises  w^ere 
conveyed  to  H.  as  "survivor."  H.  ctirried  on  the  business  as  survivor 
without  objection  on  the  part  of  said  executors ;  he  borrowed  money  of 
plaintiff  to  be  used  in  the  business  and  which  was  so  used  giving  two  mort- 
gages to  secure  the  same,  the  one  in  suit  executed  by  him  as  "  survivor  " 
upon  said  premises  which  contained  a  consent  thereto  on  the  part  of  the 
executors  and  to  Avhich  they  were  parties  for  the  purposes  simply  of 
such  consent,  the  other  upon  his  individual  property.  Subsequently 
said  executors  made  a  loan  out  of  the  assets  of  the  estate  to  H.  to  be 
used  in  the  business  taking  as  security  a  mortgage  on  said  premises 
executed  by  him  individually  and  as  rurvivor.  llekL  that  the  acts  of 
H.  as  survivor  in  continuance  of  the  firm  business,  done  with  the  con- 
sent of  the  said  executors  and  trustees  were  lawful;  and  so,  plaintiff's 
mortgage  was  valid  and  binding,  and  any  lien  of  C.'s  estate  upon  the 
firm  property  was  thereby  postponed  to  the  lien  of  said  mortgage; 
also  that  equity  required  that  the  debt  secured  should  be  satisfied  from 
the  mortgaged  property  before  recourse  was  had  to  the  individual 
property  of  H. 


(Argued  June  10,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  13,  1889,  which  affirmed  a  judgment  in 
favor  ot  plamtiif ,  entered  upon  the  decision  of  the  court  on 
trial  at  the  Special  Term. 

The  action  was  brought  to  foreclose  a  mortgage  made  to  the 
plaintiff  by  the  defendant  Samuel  S.  Hepworth,  as  survivor  of 
tlie  firm  of  S,  S.  Hepworth  &  Co.,  June  26, 1884,  to  secure  the 
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payment  of  $23,000  and  interest.  Joseph  Colwell  in  his  life- 
time and  Samuel  S.  Hepworth  were  copartners  in  bufiiiieflB 
under  the  name  of  S.  S.  Hepworth  &  Co*,  in  tbe  manufacture 
and  sale  of  certain  machinery,  at  first  under  articles  of  agree- 
ment made  February  22,  1877,  which  provided  that  the  part- 
nership should  continue  for  five  years  from  January  1^  1877, 
and  containing  the  provision  that  "  should  either  partner  die 
during  the  term  of  said  copartnership  the  firm  shall  not  be 
deemed  dissolved  thereupon,  but  the  wife  and  children  of  the 
decedent  shall  immediately  succeed  to  his  interest,  which  thence- 
forward, shall  be  prosecuted  for  tlie  remainder  of  the  term  for 
the  benefit  of  them  and  the  surviving  partner.  Either  partner 
may  designate  by  will  what  interest  his  wife  and  children  as 
between  themselves,  shall  liave  in  his  said  copartnership  interest 
in  the  event  of  his  death  as  aforesaid." 

On  the  18th  of  October,  1881,  and  before  the  expiration  of 
the  five  years,  the  parties  made  a  further  agreement  that  the 
copartnership  should  continue  until  dissolved  by  mutual  con- 
sent or  terminated  by  six  months'  notice  in  writing  by  one 
party  to  the  other,  and  that  "  in  the  event  of  the  death  of 
either,  the  business  shall  be  continued  by  the  survivor  until 
the  expiration  of  five  years  from  the  first  day  of  February 
next  succeeding  such  death,  the  estate  of  the  deceased  partner 
to  have  the  same  share  and  interest  in  the  profits  and  to  bear 
the  same  share  of  tlie  losses  of  the  business  as  would  have  been 
received  and  borne  by  the  deceased  partner  had  he  lived." 

The  firm  business  was  thereafter  continued  under  these 
agreements  until  June  1,  1882,  when  Colwell  died,  leaving 
children,  and  a  will  made  subsequent  to  the  last  mentioned 
agreement.  lie  appointed  these  appellants  and  one  Bobinson 
executors  and  trustees,  and  gave  them,  in  trust  for  his  children, 
the  greater  part  of  his  estate.  The  will  made  no  reference  to 
the  firm  business,  but  gave  his  executors  power  to  continue 
any  existing  investments  and  revoked  all  former  wills.  After 
Colwell  made  his  will,  the  partners  made  a  contract  with  the 
plaintiff  to  purchase  from  him  the  premises  covered  by  the 
mortgage  in  question. 
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After  Oolwell's  death,  Hepworth,  as  survivor,  continued  the 
partnership  business.  Colwell's  executors  did  not  participate 
in  carrying  it  on,  nor  did  Colwell's  children.  The  plaintiff 
gave  the  deed  of  the  premises  in  question  November  30, 1882, 
after  Colwell's  death,  to  "  Samuel  S.  Hepworth,  survivor  of  the 
firm  of  S.  S.  Hepworth  &  Co."  The  consideration  was 
$18,000,  $15,000  of  which  was  secured  by  a  purchase-money 
mortgage  to  the  plaintiff,  made  by  "  Samuel  S.  Hepworth,  sur- 
vivor of  the  firm  of  S.  S.  Hepworth  &  Co.,"  and  the  balance 
was  paid  by  said  Hepworth  out  of  the  funds  of  the  partnership 
estate.  The  mortgage  in  suit  was  given  about  two  years  later 
for  money  borrowed  by  Hepworth  of  the  plaintiff  to  be  osed 
in  the  business  still  carried  on  by  him  under  the  name  of  S.  S. 
Hepworth  &  Co.,  and  the  money  was  used  in  said  business. 

Hepworth  continued  to  carry  on  the  business  as  survivor 
until  October  4,  1887,  when  he  made  a  general  assignment, 
both  individually  and  as  survivor,  for  the  benefit  of  both  his 
individual  and  the  firm  creditors. 

At  the  time  of  Colwell's  death  the  value  of  his  interest  in 
the  firm  property  and  business  was  $50,000. 

The  plaintiff  at  the  time  of  taking  the  mortgage  in  suit  was 
acquainted  with  the  facts.  ColwelPs  executors  and  trustees 
did  not  object  to  Hepworth's  carrying  on  the  firm  business- as 
survivor.  September  30,  1884,  they  loaned  him  of  the  assets 
of  Colwell's  estate  $35,000,  to  be  used  in  the  business  of  S.  S. 
Hepworth  &  Co.,  and  took  from  him  individually  and  as  sur- 
vivor a  mortgage  upon  the  premises  in  question  as  security 
for  the  payment  thereof.  The  defendants  and  Kobinson,  as 
executors  and  trustees,  were  parties  to  the  mortgage  now 
sought  to  be  foreclosed,  not,  however,  to  the  obligations 
thereof,  but  for  the  purposes  expressed  in  the  following  recital 
contained  therein.  "  And  whereas,  the  business  of  the  said 
copartnership  has,  since  the  decease  of  said  Joseph  ColweD, 
been  continued  and  is  now  continued  bv  the  said  Samuel  S. 
Hepworth,  as  survivor  as  aforesaid,  who  alone  is  charged  with 
the  conduct  and  management  thereof.  And  whereas,  it  has 
become  necessary  in  conducting,  managing  and  continuing  the 
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said  business  to  the  best  advantage  as  well  to  the  said  Samuel 
S.  Hepworth  as  to  the  interest  of  the  estate  of  the  said  Joseph 
Colwell  that  the  real  estate  and  property  of  the  said  firm, 
hereinafter  particularly  described,  should  be  mortgaged  for 
the  purpose  of  securing  the  payment  of  the  loan  hereinafter 
particularly  referred  to. 

"  And  whereas,  the  said  Gteorge  H.  Bobinson,  George  W. 
Skellen,  and  Frank  W.  Colwell,  executors  and  trustees  as 
aforesaid,  as  parties  of  the  second  part,  have  consented  and  do 
hereby  consent  to  the  loan  hereinafter  particularly  referred  to, 
made  by  the  party  of  the  third  part  hereto,  and  have  consented 
and  do  hereby  consent  to  the  mortgaging  of  the  real  estate  and 
the  property  of  the  said  firm  hereinafter  particularly  described, 
for  the  purpose  of  securing  to  said  party  of  the  third  part  the 
sum  or  sums  hereinafter  mentioned,  and  at  the  times  and  in  the 
manner  hereinafter  mentioned  and  described,  and  have  stated 
and  declared  and  do  herein  and  hereby  state  and  declare  that 
the  moneys  secured  by  these  presents  are  for  the  uses  and 
benefit  of  the  business  of  said  firm,  as  aforesaid  ;  and  that  the 
^d  Samuel  S.  Hepworth,  as  survivor  as  aforesaid,  is  alone 
fully  authorized  and  empowered  to  make,  execute  and  deliver 
this  instrument  securing  the  loan  herein  mentioned  and  binding 
the  property  herein  described  with  its  payment,  to  all  intents 
and  purposes,  as  herein  provided." 

The  defendant  Hepworth,  at  the  time  of  giving  the  mort- 
gage in  suit,  also  gave  a  mortgage  to  the  plaintiff  for  the  same 
debt  upon  certain  of  his  individual  real  estate. 

The  appellants  insisted  that  the  mortgage  in  suit  was  the 
individual  debt  of  Hepworth,  and  that  the  mortgage  given  by 
him  upon  his  individual  estate  should  first  be  foreclosed  and 
the  proceeds  applied  upon  the  debt.  Also  that  the  mortgage 
in  suit  was  subject  to  the  lien  of  $50,000,  which  the  trial  court 
found  was  the  value  of  Colwell's  interest  in  the  partnership 
at  the  time  of  his  death. 

The  trial  court  refused  so  to  hold  and  directed  the  usual 
judgment  of  foreclosure  and  sale. 
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Wm.  jB.  EUison  for  appellants. 

Wm.  Allen  BuUer  for  respondent. 

LAinx)N,  J.  In  Stewa/rt  v.  Bchmson  (115  N.  T.  328),  an 
action  in  which  was  involved  the  effect  of  the  partnership 
agreements  between  Colwell  and  Hepworth  npon  the  right  of 
Hepworth  to  continue  as  survivor  the  partnership  business 
after  the  death  of  Colwell,  and  upon  the  liability  of  the  assets 
of  his  estate  outside  of  the  firm  business  to  be  charged  with 
the  debts  created  by  the  survivor  after  Colwell's  deadi,  this 
court  passed  upon  several  questions  material  to  tlie  decision  of 
the  present  appeal.  It  was  held  in  that  case  that  the  partner- 
ship ended  with  the  death  of  Colwell ;  that  Hepworth  as  sur- 
vivor could  not  thereafter  bind  Colwell's  estate  outside  of  his 
interest  in  the  assets  of  the  late  firm ;  that  the  will  of  Colwell 
did  not  by  its  terms  authorize  his  executors  and  trustees  to 
embark  in  the  partnership  business  with  Hepworth,  and  they 
had  not  done  so,  and,  therefore,  no  new  partnership  was  created ; 
that  whether  the  agreement  between  Colwell  and  Hepworth 
for  the  continuance  of  the  business  of  the  firm  for  five  years 
after  the  death  of  either  partner  was  or  was  not  binding  upon 
the  estate  of  Colwell,  if  the  estate  had  chosen  to  resist  it  at 
the  outset,  it  was  not  unlawful  for  the  executors  and  trustees 
to  acquiesce  in  it,  and  await  for  five  years  the  winding  up  of 
its  affairs ;  that  in  such  case  only  the  capital  and  property 
which  the  deceased  partner  had  put  into  the  firm  business 
could  be  compulsorily  continued  in  it  after  his  death ;  that  the 
survivor  from  the  moment  of  Colwell's  death  became  the  sole 
and  absolute  owner  of  the  assets  of  the  late  firm,  and  was 
charged  with  the  duty  of  winding  up  the  firm  estate  and  doing 
all  the  acts  relating  to  it,  and  thereupon  accounting  to  ColwelPs 
estate  for  its  proper  share  of  tlie  net  proceeds.  The  ooort 
then  said  "  the  estate  of  Colwell  had  a  pecuniary  interest  in 
the  winding  up  of  the  concern^  and  so  that  period  did  not 
exceed  the  limitation  of  five  years  from  their  testator's  death 
they  (the  executors  and  trustees)  were  not  required  to  interfere. 
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Thej  might  do  what  they  could  to  promote  its  successful 
business." 

Nothing  appears  in  the  present  case  tending  to  impeach  tlie 
soimdness  of  these  conclusions.  It  follows  that  the  acts  of 
Hepworth  as  survivor  in  continuance  of  the  firm  business  after 
the  death  of  Colwell,  done  with  the  consent  of  the  executors 
and  trustees  with  the  view  to  promote  the  success  of  the  busi- 
ness were  not  unlawful,  and  that  the  mortgage  in  question  being 
one  of  such  acts  of  the  survivor,  executed  for  the  purpose  and 
with  the  consent  mentioned,  was  as  between  the  plaintiff  who 
loaned  his  money  upon  it  and  Colwell's  estate,  whose  repre- 
sentatives approved  it,  vaUd  and  binding  according  to  its  terms, 
and  not  subject  to  any  defense  based  upon  a  repudiation  of 
the  consent  expressly  written  in  it  by  such  representatives. 

As  between  the  parties  to  the  mortgage  it  was  the  act  of  the 
survivor  of  the  firm  holding  the  title  to  the  property  and 
charged  with  the  administration  of  the  business  and  assets  of 
the  late  firm,  and,  therefore,  binding  the  mortgaged  property, 
and  that  any  lien  of  Colwell's  estate  upon  the  firm  property 
was  thereby  postponed  to  the  lien  of  the  mortgage.  {Iloyt  v. 
Spriigue^  103  U.  S.  613.)  Equity  requires  that  the  debt  thus 
contracted  should  be  satisfied  from  the  mortgaged  property 
before  recourse  be  had  to  the  individual  property  of  Hepworth, 
also  at  the  same  time  mortgaged  for  the  same  debt. 

The  discussion  would  rest  here,  except  that  we  think  it 
proper  to  notice  some  of  the  positions  taken  by  the  appellants. 
They  assail  the  validity  of  the  provision  of  the  partnership 
agreement  between  Colwell  and  Hepworth,  which  authorized 
the  surviving  partner  to  continue  the  partnership  business  for 
five  years  after  the  death  of  either  partner.  They  claim  that 
this  is  in  effect  a  testamentary  provision  without  the  statutory 
formalities  of  execution,  and  if  that  objection  is  invalid,  that 
its  effect  is  to  suspend  unlawfully  the  alienability  and  absolute 
ownership  of  personal  property  of  the  estate  continued  for  five 
years  in  the  business  of  the  survivor.  The  general  question 
thus  presented  is  an  open  one  in  this  court.  {National  Bamlc 
ofNewhwrgK  v.  Bigler,  83  N.  Y.  51.) 
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It  may,  however,  be  remarked  with  respect  to  this  partner- 
ship agreement,  that,  if  valid,  its  effect  would  be,  as  held  in 
Stewards  case,  to  leave  in  the  partnership  business  for  five 

vears  the  amount  which  Colwell  had  in  it  at  the  time  of  his 

1/ 

death.  That  would  practically  be  a  loan  of  that  amount  to  the 
survivor  for  five  years,  subject  to  the  gain  or  loss  of  the  busi- 
ness. The  survivor  would  be  the  sole  owner  and  manager  of 
the  business  and  property,  and  Colwell's  estate  would  not, 
beyond  the  amount  thus  continued  in  the  business,  be  liable 
for  new  debts.  Thus  the  estate  would  have  an  investment  in 
the  business,  and,  a&  in  the  case  of  other  investments  having 
five  years  in  which  to  mature,  the  executors  could  sell,  or  other- 
wise dispose  of  it,  in  the  course  of  due  administration  when- 
ever opportunity  offered.  The  value  of  the  asset,  but  not  its 
disposability,  would  be  affected  by  the  conditions  of  it& 
investment. 

But  the  case  does  not  require  us  to  hold  that  the  contract 
for  the  continuance  of  the  partnership  business  was  valid.  It 
was  not  necessary  in  Stewarfs  case,  and  is  not  necessary  now. 
The  court,  in  Stmoarfs  case,  assumed  that  a  provision  for  the 
continuance  of  the  partnership  business,  if  made  in  the  will  of 
the  deceased  partner,  would  be  valid,  and  held  that  if  the  like 
provision  in  the  contract  of  partnership  was  also  valid,  its 
terms  must  necessarily  be  construed  as  strictly  as  in  case  of  a 
will,  and  the  court  ascertained  the  measure  of  that  strictness  of 
construction  with  respect  to  a  will,  and  applied  the  same  meas- 
ure to  this  contract,  and  thus  found  that  if  the  contract  were 
valid,  its  terms  did  not  give  creditors,  in  respect  of  debts 
incurred  by  the  survivor  after  Colwell's  death,  any  recourse 
against  his  estate  other  than  the  part  thereof  continued  in  the 
firm  business,  and  gave  them  none  against  the  executors  and 
trustees,  for  they  were  not  partners  in  any  new  firm. 

But  the  court  was  clear  in  its  expression  that,  although  the 
executors  and  trustees  might  not  have  been  bound  by  the  con- 
tract, and  might  have  taken  instant  steps  to  compel  Hepworth 
at  survivor  to  wind  up  the  partnership  business,  they  were  not 
bound  to  do  so. 
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This  was  said  in  respect  of  the  rights  of  general  creditors, 
who  became  such  after  the  death  of  Colwell,  and  with  the  view 
of  showing  why  their  recourse  was  Umited  to  the  firm  property 
and  tliat  acquired  by  the  survivor.  It  was  based  upon  the 
assumption  that  the  continuance  of  the  business  was  lawful  as 
to  those  interested  in  it,  either  as  lienors  or  actors,  so  long  as 
they  assented  to  it. 

While  the  strict  duty  of  the  survivor  is  to  wind  up  the  firm 
business  and  not  to  continue  it  any  further  than  is  necessary 
for  that  purpose,  it  is  obvious  that  its  continuance  is  not 
unlawful  as  to  those  who  consent  to  it.  It  may  be  beneficial 
to  all  parties  in  interest  that  it  should  be  continued.  But,  of 
course,  tliere  are  hazards,  and  the  most  hopeful  prospect  of 
gain  may  result  in  loss.  In  the  present  case  the  survivor 
apparently  had  the  right  to  continue  the  business  under  the  firm 
articles.  The  executors  and  trustees  apparently  thought  so. 
They  were  vested  by  the  will  with  the  title  to  the  lien  of  the 
estate  upon  the  firm  business  and  property.  They  were 
authorized  by  the  will  to  retain  without  change  the  testator's 
investments  as  they  existed  at  his  death.  They  knew  that  the 
business  had  been  prosperous.  They  were  not  simply  execu- 
tors charged  with  administering  Colwell's  estate,  but  were 
trustees  holding  title  to  the  lien  upon  the  firm  assets,  and  were 
acting  with  the  view  of  increasing  its  value.  They  were  not 
.  limited  by  the  restrictions  imposed  upon  executors  {Schmittler 
V.  Simoriy  101  N.  Y.  554),  but  they  had  the  larger  powers  of 
owners  of  the  lien.  For  their  own  personal  protection  they 
needed  to  act  with  prudence  and  discretion,  and  the  facts 
just  referred  to  would  be  pertinent  to  the  consideration  of  that 
question,  but  as  between  themselves  and  the  other  parties  to 
the  mortgage  they  had  the  legal  right  as  trustees  and  owners 
of  the  lien  upon  the  firm  assets  to  give  or  withhold  their  con- 
sent to  the  mortgage.  Hepworth  held  the  title  to  the  real 
estate  as  survivor,  and  had  the  power  to  mortgage  it  in  aid  of 
the  proper  business  of  the  survivorship.  ( Williams  v.  Whe- 
don,  109  K  T.  333;  Diirant  v.  Pierson,  124  id.  444.) 
Whether  the  continuance  of  the  business  for  a  time  before 
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winding  it  up  was  a  proper  business,  was,  so  far  as  the  plain- 
tiff's rights  were  involved,  to  be  determined  by  the  survivor 
and  tlie  trustees.  By  executing  the  mortgage  tliey  determined 
it  in  plaintiff's  favor,  and  as  between  Hepworth  and  Colwell's 
estate  they  determined  it  in  favor  of  Hepworth, 

The  effect  of  the  transaction  was  that  the  mortgage  became 
a  lien  upon  the  mortgaged  property  in  preference  to  tlie  lien 
of  Colwell's  estate,  and  to  the  extent  of  the  moneys  to  be 
realized  upon  it  in  exoneration  of  Hepwortli's  individual 
property. 

The  judgment  should  be  aflirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Henry  Welsh,  Appellant,  v.  John  Taylok,  Respondent. 

One  who  acquires  title  by  deed  to  an  easement  appurtenant  to  land  has 
the  same  right  of  property  therein  as  he  has  in  the  land,  and  his  title 
will  not  be  affected  by  non-user  unless  there  is  shown  against  him  some 
adverse  possession  or  loss  of  title  in  some  of  the  ways  recognized  by 
law. 

Mere  non-user,  however  long  continued,  does  not  create  an  abandonment; 
to  accomplish  this  there  must  be,  in  connection  with  the  non-user,  facts 
and  circumstances  showing  an  intention  on  the  part  of  the  owner  of 
the  easement  to  abandon  it. 

Where  the  easement  is  a  right  of  way  which  is  obstructed  by  a  building 
thereon,  to  estop  the  owner  of  the  easement  from  asserting  his  rights  it 
is  essential  to  prove  that  the  person  erecting  the  building  was  induced 
so  to  do  by  the  conduct  or  language  of  said  owner. 

The  mere  erection  and  continuance  of  a  gate  across  away  by  one  of  several 
having  an  easement  therein,  is  no  evidence  of  abandonment  by  a  co-ten- 
ant, in  the  absence  of  evidence  that  the  gate  was  used  to  exclude  him; 
nor  is  it  evidence  of  any  adverse  claim  on  the  part  of  the  one  erecting  it, 
and  acquiescence  in  the  existence  of  the  gate  is  not  prejudicial  to  the 
rights  of  the  co-tenant,  unless  an  adverse  claim  is  brought  to  his 
knowledge. 

In  an  action  to  compel  the  removal  of  a  building  and  gate  upon  land  over 
which  plaintiff  had  a  right  of  way  appurtenant  to  his  premises,  created  by 
grant,  defendant  claimed  that  the  building  was  erected  with  the  know- 
ledge and  without  objection  on  the  part  of  the  then  owners  of  plaintiff's 
premises,  and  that  plaintiff  purchased  with  knowledge  of  this  and  so 
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was  estopped.  The  then  owners  were  a  widow  and  three  children;  to 
the  title  of  all  plaintiff  has  succeeded.  The  evidence  failed  to  show 
that  any  of  the  owners,  except  the  widow,  who  was  a  life  tenant  and 
in  possession  of  the  premises,  had  knowledge  or  information  of  the 
erection.  Jleld,  that  plaintiff  was  not  estopped  from  asserting  his 
right  to  the  way  unless  all  of  his  grantors  were  estopped;  and  that 
knowledge  on  the  part  of  the  widow  did  not  affect  the  rights  and  did 
not  estop  the  children.  « 

It  appeared  that  from  1846  to  1879,  when  it  was  torn  down  by  plaintiff,  a 
fence  was  maintained  across  the  alloy  by  defendant  and  his  grantors, 
and  that  in  1842  a  brick  building  and  fence  were  erected  by  the  then 
owner  of  plaintiff's  lot  across  the  alley,  leaving  no  opening  for  access  to 
the  alley  until  1879,  when  plaintiff  opened  a  door  through  the  fence. 
Held,  that  these  facts  did  not  establish  an  abandonment  of  the  easement. 

By  the  deed  granting  the  easement  it  was  subject  to  a  just  proportion  of 
the  expenses  of  repairs,  taxes  and  assessments.  It  appeared  that 
for  forty  years  all  these  expenses  had  been  paid  by  the  owners  of 
defendant's  premises;  during  nearly  all  this  period  the  said  widow  was 
in  possession  of  plaintiff's  premises  as  life  tenant.  It  did  not  appear 
that  any  demand  was  ever  made  upon  her  children  to  pay  their  share  of 
such  expenses,  or  that  two  of  them,  who  lived  in  distant  places,  knew 
that  their  mother  had  refused  to  pay.  Held,  that  in  the  absence  of  such 
refusal,  payment  by  defendant  waa  voluntary  and  /^ave  him  no  rights  to 
the  property;  that  as  between  the  children  and  their  mother  it  was  her 
duty  to  pay  the  proportion  of  such  expenses  properly  chargeable  to  them, 
and  they  had  a  right  to  assume  she  had  done  so;  and  bo,  that  the  mere 
fact  of  nonpayment  was  no  evidence  of  an  intention  to  abandon  the 
easement. 

(Argued  June  10,  1892;  decided  October  1,  1892). 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  entered  upon  an  order 
made  November  ^  1889,  which  affirmed  a  judgment  of  the 
Special  Term. 

The  plaintiff  is  the  owner  of  property  in  New  York  known 
as  Nos.  143  and  145  Franklin  street,  bounded  easterly  by  an 
allej'way.  Defendant  is  the  owner  of  property  known  as 
Nos.  139  and  141  Franklin  street,  bounded  westerly  by  said  alley. 

The  common  source  of  title  was  Alexander  L.  Stewart.  He 
conveyed  Nos.  143  and  145  to  plaintiffs  grantors  with  the 
**  right  and  privilege  of  passing  and  repassing  through  said 
alley  without  hindering,  obstructing  or  annoying  such  other 
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persons  as  may  be  legally  privileged  to  pass  through  the  same ; 
and  subject  at  all  times  hereafter  to  the  bearing  and  paying 
of  a  just  proportion  of  the  expenses  of  regulating  and  repair- 
ing the  said  alley  and  of  such  taxes  and  assessments  as  may  be 
laid  thereon." 

Nos.  139  and  141  were  conveyed  to  defendant's  grantors 
with  a  similar  right  expresfeed  in  similar  language  and  the 
further  right  to  extend  any  building  erected  or  to  be  erected 
on  the  front  part  of  the  lot  under  or  over  said  alley,  but  so  as 
to  leave  the  same  seven  feet  nine  inches  wide  and  not  less 
than  one  story  high  in  the  clear. 

The  alley  was  eighty-three  feet  deep  and  at  a  distance  of 
sixty-two  feet  from  Franklin  street  broadened  out  so  that  at 
its  rear  end  and  for  a  distance  of  nineteen  feet  therefrom  it 
was  about  twenty-one  feet  wide.  The  evidence  showed  that 
in  1836  Smith  Harriot  acquired  title  to  No.  143  which  abutted 
upon  the  alley  on  the  west  with  the  easement  in  the  alley. 
He  died  in  1844  leaving  a  will  whereby  he  devised  the  prop- 
erty to  his  wife  Mary  Ann,  for  life  and  upon  her  death  to  his 
three  children  Frederick  P.,  Smith  and  Estelle.  Mrs.  Harriot 
subsequently  acquired  title  to  No.  145.  She  died  in  1877  and 
in  1879  plaintiflE  purchased  both  pieces  of  property.  All  deeds 
in  plaintiffs  chain  of  title  conveyed  the  same  rights  in  the 
alley  subject  to  the  same  duties.  The  defendant  and  one 
James  Wilson  acquired  title  to  a  part  of  139  and  141  in  1859, 
and  the  balance  in  1872.  Wilson  conveyed  his  interest  to 
defendant  in  1877.  Defendant's  property  was  of  an  average 
depth  exceeding  oi-e  hundred  feet,  and  included  a  lot  about 
twenty-three  feet  by  twenty-eight  directly  in  the  rear  of  the 
alley.  The  right  to  build  over  and  under  the  alley  was 
appurtenant  to  a  lot  fronting  on  Franklin  street  and  sixty-two 
feet  deep.  In  1873  defendant  and  Wilson  erected  a  four-story 
brick  building  across  the  full  width  of  the  alley  and  covering 
twenty  feet  of  the  rear  thereof.  They  also  maintained  a  gate 
at  the  entrance.  This  action  was  brought  to  compel  the 
removal  of  the  building  and  the  gate  and  to  enjoin  defendant 
from  interfering  with  plaintiff's  easement. 
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The  defense  was  (1)  that  during  the  ownership  of  the  HLar- 
riots,  the  easement  had  been  abandoned,  and  (2)  that  the  build- 
ing had  been  erected  with  the  knowledge  of  the  owners  of 
143  and  145  and  without  objection  on  their  part,  and  that 
plaintiff  had  purchased  with  knowledge  of  such  facts  and  w&s, 
therefore,  estopped  from  asserting  any  right  to  use  the  alley. 

The  trial  court  found  that  the  owners  of  143  and  145,  or 
some  of  them,  knew  that  tlie  building  was  being  erected  over 
the  alley,  and  made  no  objection  thereto,  and  that  Mary  Ann 
Harriot,  Smith  Harriot,  and  the  other  owners  of  143  and  145, 
by  their  acts  manifested  an  intention  to  abandon  and  did 
abandon  the  right  to  use  the  alley  and  as  a  conclusion  of  law 
that  plaintiff  had  failed  to  establish  any  right  to  the  ease- 
ment and  dismissed  the  complaint. 

Further  material  facts  are  stated  in  the  opinion* 

Ja/mes  C.  Carter  for  appellant. 
John  E,  Parsons  for  respondent. 

Brown,  J.  The  judgment  in  this  action  was  first  reversed 
by  the  General  Term,  but  upon  a  reargument  it  was  affirmed. 
The  final  decision  of  the  court  rested  upon  the  authority  of 
Snell  V.  Levitt  (110  N.  T.  595),  and  it  appears  from  the 
General  Term  opinion  that  the  proposition  assumed  to  have 
been  there  decided,  which  was  made  applicable  to  this  case, 
was  that  an  easement  acquired  by  grant  may  be  extinguished 
by  actual  abandonment  or  non-user  for  a  period  less  than 
twenty  years. 

That  question  was  not  involved  in  the  facts  of  the  case 
cited  and  its  consideration  was  not  necessary  to  its  decision. 

There  was  in  evidence  a  release  in  writing  of  the  easement 
executed  by  the  grantee  thereof  who  was  the  plaintiff's  grantor 
made  in  consideration  of  seventy-five  dollars  and  the  grant  of 
a  new  easement.  There  was  non-user  of  the  easement  in 
question  for  upwards  of  twenty  years  and  use  of  the  substituted 
easement  during  a  large  part  of  the  same  period.     The  ques- 
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tion,  therefore,  whether  non-user  alone,  for  a  greater  or  less 
period  than  twenty  years,  would  have  extinguished  the  ease- 
ment was  not  before  the  court.  Nor  is  there  anything  in  the 
opinion  to  the  effect  that  such  question  should  be  answered  in 
the  affirmative. 

On  the  contrary,  it  was  said  by  Judge  £a.rl,  in  stating  the 
law  applicable  to  the  extinguishment  of  such  an  easement, 
that  it  could  not  be  lost  by  non-user  for  any  length  of  time. 
All  that  the  court  there  decided  was  that  the  release  of  the 
right  claimed  by  plaintiff,  followed  by  non-user  for  upwards 
of  twenty  years  and  use  for  a  long  period  of  a  substituted 
easement,  constituted  conclusive  evidence  of  its  extinguish- 
ment, and  that  the  trial  court  should  have  so  ruled  as  a  ques- 
tion of  law.  The  main  reliance  of  the  plaintiff  in  that  case 
was  upon  the  fact  that  the  release  was  not  recorded,  and  was, 
therefore,  void  as  to  him,  he  being  a  purcliaser  without  notice. 
But  that  claim  was  not  sustained  on  the  ground  that  the  agree- 
ment to  give  up  the  easement  and  the  unequivocal  intention 
thereby  expressed  to  abandon  it,  was  the  effectual  and  mate- 
rial thing  to  be  considered  and  not  the  fact  that  such  an  agree- 
ment was  expressed  in  writing  and  executed  under  seal.  It 
was  this  element  in  the  case  that  lead  the  learned  judge,  in 
writing  the  opinion  of  the  court,  to  say  that :  "  Non-user  for 
a  period  of  twenty  years,  under  such  circumstances  as  show  an 
intention  to  abandon  and  give  up  the  easement,  is  sufficient  to 
extinguish  it.  And  even  an  abandonment  for  a  shorter  period, 
under  such  circumstances  as  show  an  intention  to  give  up  and 
release  an  easement  which  is  acted  upon  by  the  oMmer  of  the 
servient  tenement,  so  that  it  should  work  harm  to  him  if  the 
easement  was  thereafter  asserted,  would  operate  to  extin- 
guish it." 

The  learned  General  Term  evidently  overlooked  the  quali- 
fying language  of  the  last  sentence  quoted.  It  was  appli- 
cable to  the  case  then  before  the  court.  There  was  the 
release  and  the  substituted  easement  showing  an  unequivocal 
intention  to  abandon  and  in  reliance  on  that  act  use  of  the 
waters  of  the  spring  in  question  by  the  grantor  of  the  ease 
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ment  and  those  who  subsequent  to  the  release  had  acquired  his 
title.  There  was  therefore  a  clear  case  of  estoppel  and  that  an 
easement  created  by  grant  could  be  extinguished  by  estoppel 
was  the  effect  of  the  language  used  in  reference  to  an  abandon- 
ment for  a  less  period  than  twenty  years  which  I  have  quoted 
from  the  opinion.  In  Washburn  on  Easements  [4th  ed.]  p.  707, 
it  is  said  that  the  question  of  abandonment  is  one  of  intention, 
but  that  time  is  not  a  necessary  element  tlierein.  "A  cessor 
to  use  accompanied  by  an  act  clearly  indicating  an  intention  to 
abandon  the  right  would  have  the  same  effect  as  a  release 
without  reference  to  time." 

And  this  proposition  is  fully  sustained  by  authority.  {Pope 
V.  Deverettx,  6  Gray,  409 ;  The  Queen  v.  Charley,  L.  R.  [12 
Q.  B.]  519 ;  Moore  v.  Rawson,  3  B.  &  C.  322 ;  Dyer  v.  San- 
fordy  9  Met.  395 ;  Veghte  v.  Ra/ritan  Water  Power  Co,,  4 
C.  E.  Green,  143;  Crain  v.  Pox,  16  Barb.  184;  Cartwright 
V.  MapUsdm,  53  N.  Y.  622.) 

SfruU  V.  Levitt,  is  not  therefore  an  authority  for  the  propo- 
sition that  an  easement  created  by  grant  can  be  extinguished 
by  non-user.  Under  the  rule  of  that  case  an  intention  to  abandon 
must  exist  in  connection  with  and  as  a  cause  of  non-user.  The 
case  is  distinguished  from  the  one  before  us  in  that  there  was 
evidence  of  an  unequivocal  act  releasing  the  easement.  The 
learned  counsel  for  the  respondent  while  not  claiming  that 
that  case  goes  further  than  I  have  indicated  contends  that  the 
evidence  of  intention  to  abandon  which  is  necessary  to  sustain 
the  conclusion  reached  on  the  trial  exist  in  the  facts  found  by 
the  court.  Giving  him  the  full  benefit  of  that  decision  we 
may  examine  this  case  in  the  light  of  its  authority. 

The  judgment  in  this  case  rests  upon  two  grounds :  (1)  j\m 
estoppel  based  upon  knowledge  of  the  erection  of  the  building 
and  omission  to  object  to  it  by  the  owners  of  Nos.  143  and 
145  Franklin  street.     (2)  Abandonment  of  the  easement. 

The  trial  court  found :  ''  That  the  owners  of  Nos.  143 
and  145  Franklin  street  or  some  of  them  knew  that  the  build- 
ing was  being  erected  over  tlie  alley  and  made  no  objection  to 
the  erection  of  the  same." 
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This  finding  if  supported  by  the  evidence  is  insufficient  to 
create  an  estoppel.  The  owners  of  143  and  145  at  the  time 
of  the  erection  of  the  building  were  the  widow  and  three  chil- 
dren of  Smith  Harriot.  The  plaintiff  has  succeeded  to  the 
title  of  all  of  them.  And  if  any  of  the  children  who  were 
owners  of  the  fee  were  ignorant  of  the  erection  the  act  was  a 
wrong  to  them  and  in  violation  of  their  rights.  The  plaintiff 
therefore  is  not  estopped  from  asserting  his  rights  in  the  alley 
unless  all  his  grantors  are  estopped.  The  evidence  does  not 
show  more  than  that  Mrs.  Harriot  knew  that  the  building  was 
being  erected. 

She  was  a  life  tenant  and  was  in  the  legal  possession  of  the 
property.  But  knowledge  on  her  part  did  not  affect  the 
rights  of  her  children.  There  is  no  pretense  that  her  daughter, 
Mrs.  Schilling,  ever  received  any  information  concerning  the 
building  or  had  any  knowledge  of  it.  Frederick  P.  Harriot 
testified  that  he  was  first  informed  of  it  in  the  summer  of  1885 
and  Smith  Harriot  testified  that  he  was  informed  by  his 
mother  that  Taylor  &  Wilson  were  putting  up  a  building  in 
the  rear  of  the  lot,  but  there  is  no  evidence  that  he  knew  at  the 
time  of  its  erection  that  it  was  upon  any  part  of  the  alley. 
Smith  Harriot  and  his  brother  resided  at  Cherry  Valley  in 
this  state  and  were  rarely  in  the  city  of  New  York, 

It  does  not  appear  that  the  fact  that  Mrs.  Harriot  informed 
her  son  that  a  building  was  in  process  of  erection  was  known 
to  Taylor  &  Wilson,  and  nothing  that  any  of  the  owners  of 
No.  143  did  induced  them  to  build  on  the  alley.  Taylor  & 
Wilson  were  not  the  owners  of  the  fee  of  the  alley. 

They  possessed  the  right  to  use  the  easement  in  comntion 
with  the  owner  of  the  adjoining  property.  Their  deeds  con- 
ceded the  right  of  equal  enjoyment  in  the  owners  of  such 
property  and  limited  them  to  the  enjoyment  of  the  privilege 
of  ingress  and  egress  upon  the  terms  set  forth  in  those 
instruments. 

In  contemplation  of  law  the  rights  in  themselves  and  others 
with  their  limitations  were  known  to  them  at  the  time  of  the 
erection  of  the  building. 
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To  have  shown  an  estoppel  it  was  essential  for  them  to  have 
proven  that  they  were  induced  to  erect  the  building  by  the 
conduct  or  language  of  tlieir  co-tenants  in  the  easement  in  the 
alley.  Here  there  was  no  inducement.  They  were  not  mis- 
led. They  acted  witli  the  full  understanding  of  the  rights  of 
the  other  owners  and  of  the  limitations  upon  themselves.  Ko 
defense,  therefore,  can  be  based  on  an  estoppel.  The  judg- 
ment if  it  can  be  sustained  must  rest  upon  the  fact  of  aban- 
donment. The  appellant  challenges  this  finding  on  the  ground 
tliat  it  has  no  support  in  the  evidence  and  we  are  of  that 
opinion.  The  facts  on  which  it  rests  are :  (1)  That  from  1846 
to  1879  when  it  was  torn  down  by  the  plaintiff,  a  gate  was 
maintained  by  the  defendant  and  his  grantors  at  the  entrance 
to  the  alley  on  Franklin  street.  (2)  That  as  early  as  1842  a 
brick  building  was  erected  on  the  lot  No.  143,  extending  along 
the  alley  thirty-six  feet  deep,  the  easterly  wall  of  which  had 
no  opening  through  which  access  could  ba  had  to  the  alley, 
and  a  high  board  fence  without  opening  was  maintained  from 
the  rear  of  the  house  to  the  end  of  the  lot  thus  shutting  out 
the  owners  and  occupants  of  that  lot  from  the  alley  until 
1879  when  plaintiff  opened  a  door  through  the  fence.  (3)  That 
for  forty  years  no  taxes  or  assessment  on  the  aUey  and  no  part 
of  the  expenses  of  paving  or  repairing  had  been  paid  by  the 
owners  of  143  and  145,  but  the  same  had  been  paid  by  the 
owners  of  defendant's  property.  (4)  That  since  1842  the 
owners  of  143  and  145  had  made  no  use  of  the  alley,  but  it 
had  been  exclusively  used  by  defendant  and  his  grantors. 
The  last  fact  is  of  itself  of  no  importance.  Abandonment 
necessarily  implies  non-user,  but  non-user  does  not  create 
abandonment  no  matter  how  long  it  continues.  There  must 
be  found  in  the  facts  and  circumstances  connected  with  the 
non-user  an  intention  on  the  part  of  the  owner  of  the  ease- 
ment to  give  it  up,  but  intention  existing  coupled  with  non- 
user  will  uphold  a  finding  of  abandonment.  The  evidence  in 
this  case  is  substantially  undisputed  and  the  question  is  do  the 
facts  I  have  referred  to  show  an  intention  on  the  part  of  the 
plaintiffs  grantors  to  give  up  and  abandon  the  easement.  It 
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is  unnecessary  to  consider  these  facts  in  connection  with  Mrs. 
Harriot.  Although  she  was  the  owner  of  No.  145  and  may 
have  intended  to  and  did  abandon  any  light  she  had  in  the 
alley  as  the  owner  of  that  lot  yet  as  to  No.  143  she  was  but  a 
life  tenant  and  no  act  of  hers  could  prejudice  or  destroy  the 
rights  of  the  owners  of  the  ,fee  of  tliat  property  unless  done 
with  their  knowledge  and  approval. 

The  erection  and  maintenance  of  a  gate  at  the  entrance  to 
the  alley  on  Franklin  street  is  not  a  fact  indicating  an  inten- 
tion with  reference  to  the  easement  on  the  part  of  tlie  owner 
of  No.  143.  It  was  not  their  act.  It  would  appear  to  be 
important  only  in  connection  with  an  adverse  claim  or  posses- 
sion on  the  part  of  those  who  erected  and  maintained  it. 
Abandonment  of  the  easement  is  not  inconsistent  with  entire 
and  full  recognition  by  the  owners  of  defendant's  property  of 
the  rights  and  privileges  of  tlie  o^vners  of  No.  143.  But  their 
exclusion  from  the  alley  would  be  a  denial  of  their  rights,  and 
could  exist  only  in  connection  with  a  claim  adverse  to  suck 
owners.  It  does  not  appear  that  any  of  the  owners  of  143 
were  ever  excluded  from  the  alley,  or  that  any  claim  to  the 
exclusive  use  by  defendant  or  his  grantor.»  was  ever  made  to 
or  brought  to  their  knowledge.  But  adverse  possession, 
although  alluded  to  in  the  Special  Term  opinion,  needs  no  con- 
sideration, as  it  was  not  pleaded  as  a  defense,  and  no  finding 
was  made  upon  it,  and  none  was  requested.  The  fact  of  the 
existence  of  the  gate  is  of  no  im2)ortance  in  the  case  as  evidence 
of  abandonment,  in  the  absence  of  evidence  that  it  was  used 
to  exclude  the  owner  of  the  adjoining  property.  It  is  not 
denied  that  no  use  was  made  of  the  alley  by  the  owner  of  143, 
and  as  long  as  there  was  no  occasion  on  their  part  to  use  it, 
the  mere  existence  of  a  gate  was  not  notice  of  any  adverse 
claim  on  the  part  of  their  cotenants.  Nor  would  acquiescence 
in  its  existence  bo  prejudicial  to  their  rights,  unless  an  adverse 
claifn  was  hrought  to  ilieir  hwioledge.  So  long  as  it  did  not 
"  hinder,  obstruct  or  annoy  others  legally  privileged  to  pass 
through  the  same,"  it-was  not  in  violation  of  the  terms  unon 
which  the  easement  was  granted. 
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The  erection  of  the  house  and  fence  without  an  opening  on 
the  east  gives  no  indication  of  an  intent  to  abandon  the  ease- 
ment. It  indicates  no  more  than  that  the  owner  of  143  did 
not  use  die  alley.  It  is  evidence  of  non-user  and  nothing 
more. 

But  the  non-payment  of  taxes  and  repairs  is  an  act  of  some 
significance.  Voluntary  payment  by  defendant,  of  course, 
amounts  to  nothing,  but  if  the  failure  to  pay  by  plaintiffs 
grantor  was  coupled  with  a  refusal  to  pay  on  the  ground  that 
the  easement  was  not  desired,  I  think  it  would  be  suflScient  to 
support  a  finding  of  an  intent  to  abandon  and  give  up  the 
right. 

The  owners  of  No.  143  must  be  deemed  to  have  known  that 

the  privilege  in  the  alley  was  subject  to  these  payments,  and 

if,  for  a  long  tenn  of  years,  they  refused  to  contribute,  it 

would,  in  connection  with  the  other  facts,  be  strong  evidence 

tliat  the  privilege  was  not  desired  and  was  given  up.     It  would 

he  no  answer  to  this  fact  to  say  that  they  were  liable  under 

their  deed,  and  could  have  been  sued  for  half  of  the  taxes  and 

repairs.     Perliaps  such  a  suit  could   have   been   maintained 

against  them,  but  certainly  the  other  owners  of  the  easement 

were  not  bound  to  sue  them,  and  defendant  has  lost  none  of 

his  rights  by  a  failure  to  sue.     If  non-payment  on  the  part  of 

the  owners  of  No.  143  is  evidence  of  a  surrender  by  them 

of  the  easement,  the  defendant  may  avail  himself  in  this  action 

of  tliat  defense.     But  the  situation  was  somewhat  peculiar. 

Mrs.  Harriot,  the  widow,  was  the  life  tenant  of  No.  143.     Her 

children  had  no  right  to  the  possession  of  the  property  until  her 

death,  and,  therefore,  no  occasion  to  make  use  of  the  alley.    She 

was  bound  to  pay  the  taxes  and  repairs,  and  her  children  had 

a  right  to  assume  that  she  would  do  so.     Her  failure  or  refusal 

to  pay  the  taxes  could  not,  therefore,  be  regarded  as  a  fact 

indicating  any  intention  as  to  the  easement  on  the  part  of  her 

children,  unless  they  knew  of  it  and  approved  of  it. 

While  it  may  be  that  the  children  were  liable  for  a  part  of 
the  expenses  and  taxes  between  themselves  and  the  owner  of 
the  defendant's  property,  between  them  and  their  mother,  the 
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life  tenant,  she  was  primarily  bound  to  pay  them  and  they 
might  assume  that  she  would  do  so.  Mrs.  Harriot  as  the 
owner  of  145  and  life  tenant  of  143  was  bound  to  pay  one- 
half  while  her  children  were  liable  only  for  such  proportion 
a.s  was  properly  chargeable  to  No.  143. 

Now  it  does  not  appear  that  any  demand  was  ever  made 
upon  Mrs.  Harriot's  children  to  pay  their  share  of  the  expenses 
and  taxes  in  the  alley,  nor  does  it  appear  that  Mrs.  Schilling  or 
Frederick  Harriot  ever  knew  that  their  mother  refused  to  pay 
them.  The  only  evidence  is  that  Smith  Harriot  was  informed 
by  his  mother  that  she  had  been  advised  not  to  pay  them  and 
that  she  did  not  pay  them.  But  he  was  not  charged  with  any 
duty  in  reference  to  the  property  by  his  brother  and  sister 
and  his  knowledge  then  acquired  cannot  be  imputed  to  them. 
In  the  absence  of  any  refusal  on  the  part  of  the  children  to 
pay,  the  payment  by  defendant  was  voluntary  and  of  course 
gives  him  no  rights  to  the  property.  I  think,  therefore,  that 
the  children  of  Mrs.  Harriot  had  a  right  to  assimie  that  their 
mother  would  pay  these  taxes  and  expenses,  and  in  the  absence 
of  any  evidence  that  they  knew  she  had  refused  so  to  do,  the 
mere  fact  of  nonpayment  is  no  evidence  that  they  intended  to 
give  up  and  abandon  the  use  of  the  alley. 

Mrs.  Harriot  did  not  die  until  1877,  and  two  years  later  her 
children  conveyed  No.  143  to  plaintiff  with  the  easement.  As 
to  Mrs.  Schilling  and  Frederick  Harriot  there  is  no  evidence 
to  support  the  finding  of  the  court. 

This  conclusion  leaves  the  case  to  rest  entirely  upon  the  fact 
of  non-user.  And  the  easement  having  been  created  by  deed, 
that  is  not  sufficient  to  sustain  the  finding  that  it  had  been 
given  up  and  was  extinguished. 

A  person  who  acquires  title  by  deed  to  an  easement  appur- 
tenant to  land  has  the  same  right  of  property  therein  as  he  has 
in  the  land  and  it  is  no  more  necessary  that  he  should  make 
use  of  it  to  maintain  his  title  than  it  is  that  he  should  actuallj 
occupy  or  cultivate  the  land.  Hence  his  title  is  not  affected 
by  non-user,  and  unless  there  is  shown  against  him  some 
adverse  possession  or  loss  of  title  in  some  of  the  ways  recog- 
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nized  by  law,  lie  may  rely  on  the  existence  of  his  property 
with  full  assurance  that  when  the  occasion  arises  for  its  use 
and  enjoyment  he  wiU  find  his  rights  therein  absolute  and 
unimpaired. 

We  do  not  deem  it  necessary  to  consider  the  question 
whether  the  plaintiflE  made  out  a  case  which  would  justify  a 
court  in  adjudging  that  the  building  should  be  removed,  or 
whether  complete  indemnity  could  be  obtained  by  an  award 
for  the  damages  sustained.  As  a  new  trial  must  be  had  the 
evidence  thereon  may  not  be  the  same  as  is  contained  on  the 
record  before  us  and  should  occasion  arise  for  the  considera- 
tion of  that  question  the  trial  court  is  the  proper  tribunal  to 
determine  it  in  the  first  instance. 

The  judgment  should  be  reverse''    nd  a  new  trial  granted 
with  costs  to  abide  the  event. 
.    All  concur,  except  Follett,  Ch,  J.,  not  voting. 

Judgment  reversed. 


Oceanic  Steam  Navigation  Company  (Limited),  Appellant,        {JJ  ^ 
V.  CoMPANiA  Teansatlantica  Espanola,  Bespondent.  ijijw 

One  who,  "without  fault  on  his  own  part,  has  been  held  legally  liable 
for  the  negligence  of  another  is  entitled  to  indemnity  from  the  latter,  \ 

and  this,  it  ^eemtt,  whether  contractual  relations  exist  between  them  or  ^ 

not;  and  this  right  of  indemnity  does  not  depend  upon  the  fact  that  the 
wrongdoer  owed  to  the  one  charged  with  the  liability  a  special  or 
particular  duty  not  to  be  negligent. 

Where,  therefore,  a  person  has  been  compelled,  by  the  judgment  of  a 
court  having  jurisdiction,  to  pay  damages  caused  by  the  negligence  of 
another,  which  ought  to  have  been  paid  by  the  wrongdoer,  he  may 
recover  of  the  latter  the  amount  so  paid,  unless  he  was  a  party  to  the 
wrong  which  caused  the  damage. 

This  rule  applies  to  final  judgments  of  the  Circuit  Courts  of  the  United 
States;  as  the  same  force  and  effect  must  be  given  to  them  by  the 
cotuts  of  this  state  as  are  given  to  the  judgments  of  our  own  courts ; 
and  this,  although  had  the  action  been  brought  in  a  state  court  the 
plaintiff  therein  could  not  have  recovered. 

In  an  action  brought  to  recover  damages  for  alleged  negligence,  the 
amount  paid  by  plaintiff  pursuant  to  the  judgment  of  a  court  having 


462  O.  S.  N.  Co.  V.  Co.  T.  E.  [Oct., 

Statement  of  case. 

jurisdiction  in  an  action  against  him  by  one  injured  by  the  negligence, 
is  proof  of  the  liability  in  the  first  action  to  the  plaintiff  therein,  and 
the  amount  thereof,  at  least  where  the  wrongdoer  had  notice  of  the 
action  and  an  opportunity  to  defend.  But  the  judgment  is  not  conclusive 
as  to  the  liability  of  the  latter ;  this  must  be  established  by  evidence 
outside  of  the  record  in  the  first  action. 

Those  in  control  of  a  public  pier  are  bound  to  exercise  the  same  care  for 
the  safety  of  the  public  and  all  having  occasion  to  use  the  pier  as  is 
required  of  those  in  control  of  public  streets. 

Pbintiflf,  a  foreign  corporation,  was  the  lessee  of  a  pier  in  the  city  of  Neiwr 
York,  on  which  was  a  freight  shed,  with  sliding  doors;  it  sublet  the 
pier  to  defendant,  who  permitted  a  boat  not  belonging  to  its  line  to  receive 
its  cargo  thereon.  One  C.  was  engaged  in  hoisting  freight  on  board  said 
boat ;  a  sliding  door  which  was  out  of  repair  fell  upon  and  injured 
him  C.  brought  an  action  in  the  United  States  Circuit  Court  against 
plaintiff,  alleging  negligence  in  failing  to  have  said  door  properly 
secured.  Defendant  had  notice  of  the  action,  but  failed  to  defend.  It 
appeared  that  the  door  and  fastenings  were  in  good  repair  when  plaintiff 
sublet  the  pier  to  defendant.  Judgment  was  recovered  against  phuntifT, 
which  it  paid.  Held,  that  an  action  was  maintainable  to  recover  the 
amount  of  the  judgment,  together  with  the  expenses  of  the  defense;  that 
the  judgment  of  the  United  States  Circuit  Court  determined  conclu- 
sively the  liability  and  the  amount  thereof  of  the  plaintiff  to  C;  but 
did  not  determine  as  between  plaintiff  and  defendant,  whether  or  not 
defendant  was  primarily  liable;  that  this  must  be  proved  by  evidence 
outside  of  the  record  in  said  court. 

0.  8.  iV:  Co.  V.  Co,  r.  K  (26  J.  &  8.  425),  reversed. 

(Argued  June  10,  1892;  decided  October  1.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  1,  1890,  which  denied  plaintiffs  motion  for  a  new 
trial,  overruled  its  exceptions  ordered  to  be  heard  in  the  first 
instance  at  General  Term  and  dismissed  its  complaint. 

The  plaintiff  is  a  British  corporation  engaged  in  running  the 
"White  Star  Line  of  steamships,  and  the  defendant  is  a  Spanish 
corporation.  The  department  of  docks  of  the  city  of  New 
York,  by  an  instrument  in  writing,  for  convenience  called  a 
lease  "granted,"  for  a  period  which  included  the  years  1886 
and  1887,  to  the  plaintiff :  "  All  and  singular  the  wharfage 
which  may  arise,  accrue  or  become  due  for  the  use  and  occu- 
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pation,  by  ve88el8  of  more  than  live  tons  burthen,  of  all  that 
certain  wharf  property  situated  on  the  North  river,  in  the  city 
of  New  York,  and  known  as  Nos.  44  and  45,  together  with 
the  bulkheads  between  them."' 

The  instrument  contains  the  following  provisions :  "  And 
the  said  parties  of  the  first  part  hereby  authorize  the  said  party 
of  the  second  part  to  enter  upon  the  said  premises  and  take 
possession  of  the  same,  at  the  time  herein  designated  and  for 
the  purpose  herein  set  forth,  and  to  hold  and  enjoy  the  same, 
subject,  however,  to  all  ordinances  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  now  in  force,  or  which 
may  hereafter  be  adopted  by  the  said  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  and  all  laws  of  the  state 
of  New  York,  which  are  now  in  force  or  whicli  may  be  hereafter 
enacted  in  any  way  appertaining  or  relating  thereto  *  *  *. 
"  And  the  said  party  of  the  second  part  for  itself,  its  successors 
and  assigns,  agrees  to  erect  on  each  of  said  piers,  Nos.  44  and 
45,  under  the  supervision  of  the  said  department  of  docks  and 
in  conformity  with  the  fire  laws  of  the  city  of  New  York,  and 
in  accordance  with  plans  to  be  tiled  in  and  approved  by  said 
department,  suitable  sheds  for  the  protection  of  merchandise 
and  freight."  Pier  45  was  used  by  and  was  generally  sufficient 
for  the  White  Star  Line,  and  No.  44  was,  from  time  to  time, 
let  for  the  use  of  other  lines  and  vessels.  Pier  44  was  about 
tive  hundred  feet  long  and  extended  from  the  shore  westerly 
into  the  river.  It  was  covered  by  a  shed  used  for  the  protec- 
tion of  freight  received  for  outgoing  and  discharged  from 
incoming  vessels.  On  the  sides  of  the  shed  were  several  slid- 
ing double  doors,  each  being  about  six  feet  wide  and  about 
eight  feet  high,  so  that  when  they  were  opened  a  vessel  lying 
alongside  could  be  laden  or  unladen  from  the  pier. 

During  the  season  of  river  navigation  in  1886  pier  44  was 
used  by  the  Troy  Steamboat  Company,  but  at  the  close  of  the 
season  for  navigation  on  the  Hudson  river  in  December  of 
that  year,  the  plaintiff  sublet  it  for  $250  per  week  to  the 
defendant,  until  such  date  in  the  spring  of  1887  as  navigation 
on  the  Hudson  river  should  be  resumed. 
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While  in  possession  of  tliis  pier  the  defendant  permitted 
vessels  owned  by  other  persons  to  receive  and  discharge  their 
cargoes  thereat  for  such  compensation  as  was  agreed  upon,  not 
exceeding  the  rates  fixed  by  statute.  January  17,  1887,  the 
"  Louis  Baker  "  was  permitted  by  the  defendant  to  receive  its 
cargo  at  this  pier.  John  Cleary  was  employed  by  the  steve- 
dore who  was  engaged  in  loading  the  vessel,  and  while  he  was 
engaged  in  hoisting  freight  on  board,  a  sliding  door,  which 
was  about  200  feet  out  from  the  shore,  fell  upon  him  and  broke 
his  right  leg.  Subsequently  Cleary  brought  an  action  in  the 
United  States  Circuit  Court  against  the  Oceanic  Steam  Naviga- 
tion Co.  alleging  that  it  was  the  lessee  of  pier  44,  had  posses- 
sion and  control  thereof  on  the  17th  of  January,  1887,  and 
that  the  door  fell  upon  the  plaintiff  Cleary  "  by  reason  of  the 
carelessness  and  negligence  of  the  defendant  in  failing  and 
omitting  to  have  said  door  properly  secured,  without  any 
fault  or  carelessness  on  the  plaintiff's  part."  Negligence  was 
denied  in  the  answer,  and  it  was  alleged  that  at  the  time  of 
the  accident  the  pier  was  in  the  possession  of  a  sub-lessee. 
The  Spanish  corporation  had  notice  of  deary's  action,  but  did 
not  defend  it.  It  was  defended,  however,  by  the  British  cor- 
poration, but  a  judgment  was  recovered  against  it  for  $2,084.05 
damages  and  costs.  A  motion  for  a  new  trial  was  made,  but 
was  denied,  and  as  the  amount  of  the  judgment  was  not 
suflScient  to  authorize  an  appeal  to  the  Supreme  Court  of  the 
United  States,  it  was  final  and  had  to  be  paid.  In  conducting 
the  defense  $784.12  was  necessarily  expended,  and  this  action 
is  brought  to  recover  those  two  sums,  with  interest. 

Laurence  Godhin  for  appellant. 

James  S,  Stearns  for  respondent. 

FoLLETT,  Ch.  J.  Had  Cleary's  judgment  been  recovered  in 
a  court  in  this  state  and  affirmed  by  a  court  of  last  resort,  the 
right  of  the  Oceanic  Steam  Navigation  Company  (assuming 
that  its  negligence  did  not  contribute  to  the  accident)  to 
recover  the  sums  it  had  been  compelled  to  pay  by  the  judg- 
ment would  hardly  be  questioned.     There  are  many  reported 
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cases  of  recoveries  of  sums  which  persons  have  been  compelled 
by  judgments  to  pay  for  the  neglects  of  others,  and  the  gen- 
eral rule  is  that  there  may  be  a  recovery  had  in  such  cases 
unless  the  parties  concurred  in  the  wrong  which  caused  the 
damages.  {Rochester  v.  Montgomery ^  72  N.  Y.  67  ;  ViUdge 
of  Port  Jervis  v.  First  Nat.  Bcmk^  96  id.  550 ;  Chicago  City 
v.  Bobbins,  2  Black.  418 ;  S.  C,  4  Wall.  667 ;  Lowell  v.  Bos- 
ton  <b  Lowell  B.  B.  Co.,  22  Pick.  24.) 

The  foregoing  cases  were  brought  by  cities  to  recover  sums 
which  they  had  been  compelled  to  pay  to  travelers  on  the 
streets  for  injuries  caused  by  the  negligent  conduct  of  the 
defendants.  In  those  cases  the  liability  of  the  defendants  to 
indemnify  the  municipalities  is  not  placed,  on  the  ground  that 
persons  causing  injuries  in  highways  owe  a  higher  or  diflferent 
duty  to  the  public  or  to  a  city  than  to  individuals,  nor  upon 
the  ground  that  the  liability  over  is  peculiar  to  neglects  to  use 
due  care  in  public  streets.  The  same  duty  to  exercise  care  for 
the  safety  of  the  public  and  all  having  occasion  to  use  piers  ^ 
would  seem  to  be  due  from  those  in  control  of  public  piers  as 
from  those  using  a  public  street,  for  both  are  public  ways. 
{Badway  v.  Briggs,  37  N.  Y.  256 ;  Taylor  v.  Atlantic  M. 
Lns.  Co.,  id.  275 ;  Ln  re  N.  T.  C.  <&  H.  B.  B.  B.  Co., 
77  id.  257;  Tayfor  v.  J/i^yor,  ^^.,  4  E.  D.  Smith,  559 ;  Mayor, 
etc.,  V.  Bice,  Id.  604;  People  v.  B.  <&  0.  B.  B.  Co.,  50 
Hun,  192 ;  S.  C,  117  N.  Y.  152-157 ;  PeopU  v.  MaUory, 
46  How.  Pr.  281-283 ;  S.  C,  2  T.  &  C.  76 ;  People  v.  Maoy, 
62  How.  Pr.  65 ;  Gluck  v.  Bidgewood  Lee  Co.,  31  K  Y.  S. 
E.  99.) 

In  Gray  v.  Boston  Oas  Light  Co.  (114  Mass.  149),  the 
defendant. fastened  a  telegraph  wire  to  the  plaintiffs  chimney 
without  having  obtained  permission.  The  weight  of  the  wire 
pulled  the  chimney  into  the  street  injuring  a  traveler  wlio 
began  an  action  to  recover  his  damages  against  the  owner  of 
the  building.  Notice  of  the  suit  was  given  to  the  gas-light 
company  but  it  refused  to  defend.  Subsequently,  Gray,  the 
owner  of  the  building,  paid  the  traveler  $335  for  his  dam- 
ages and  in  settlement  of  the  action,  and  then  sued  the  gas- 
SiCKELS— Vol.  LXXXIX.        59 
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light  company  to  recover  that  sum  and  the  expenses  of  the 
litigation.  It  was  held,  the  sum  paid  in  settlement  having 
been  found  to  be  reasonable,  that  it  and  the  expenses  of  the 
action  could  be  recovered.  The  court  in  discussing  the  ques- 
tion said:  "When  two  parties  acting  together,  commit  an 
illegal  or  wrongful  act,  the  party  who  is  held  responsible  for 
the  act  cannot  have  indemnitv  or  contribution  from  the  other, 
because  both  are  equally  culpable  or  particeps  criminis^  and 
the  damage  results  from  their  joint  offense.  This  rule  does 
not  apply  when  one  does  the  act  or  creates  the  nuisance,  and 
the  other  does  not  join  therein,  but  is  thereby  exposed  to  lia- 
bility and  suffers  damage.  He  may  recover  from  the  party 
whose  wrongful  act  has  thus  exposed  him.  In  such  cases  the 
parties  are  not  in  pari  delicto  as  to  each  other,  though  as  to 
third  persons  either  may  be  held  liable." 

In  Churchill  v.  Holt  (127  Mass.  165),  a  judgment  had  been 
recovered  against  the  occupant  of  a  building  for  damages  sus- 
tained by  a  traveler  who  had  fallen  through  a  hatchway  in  a 
sidewalk.  The  owner  paid  the  judgment  and  sought  to 
recover  the  amount  of  it  from  Holt,  alleging  that  his  servant, 
in  the  course  of  his  business,  opened  and  negligently  left  the 
hatchway  uncovered  and  so  caused  the  accident.  On  the 
trial  the  evidence  to  prove  this  allegation  was  rejected  but  it 
was  held  on  review  that  it  was  competent.  It  was  said :  "  The 
rule  that  one  of  two  joint  tort  feasors  cannot  maintain  an 
action  against  the  other  for  indemnity  or  contribution,  does 
not  apply  to  a  case  when  one  does  the  act  or  creates  the  nuis- 
ance and  the  other  does  not  join  therein  but  is  thereby  exposed 
to  liabiKty .  In  such  case  the  parties  are  not  in  pari  delicto  as  to 
each  other  though  as  to  third  persons  either  may  be  held  liable." 

In  that  case,  as  in  the  one  at  bar,  the  defendant  took  the 
position  that  the  judgment  in  favor  of  the  traveler  against 
the  owner  was  conclusive  against  his  right  to  maintain  the 
action.  This  position  was  not  sustained,  and  in  discussing  the 
question  the  court  said :  "  Under  the  pleadings  in  that  suit  the 
judgment  may  have  been  rendered  upon  the  ground  that  the 
plaintiffs  were  liable  as  occupants  of  the  building,  without  any 
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regard  to  the  question  whether  they  or  a, stranger  to  the  suit 
removed  the  cover  or  negligently  left  it  unguarded.  It  con- 
clusively shows  that  they  were  guilty  of  negligence  in  law  as 
to  the  person  injured,  but  it  does  not  show  that  they  were 
particeps  criminis  with  the  defendants,  and  is  not  inconsis- 
tent with  their  right  to  maintain  this  action."  This  case  was 
retried  and  the  jury  found  that  the  parties  were  joint  tort 
feasors  and  the  plaintiff  was  defeated.  (131  Mass.  07.)  The 
principle  was  again  asserted  in  Simpson  v.  Meroer  (144  Mass. 
413);  Old  Colony  R.  R,  Co,  v.  Slavens  (148  id.  363). 

In  City  of  BrooUyn  v.  Brooklyn  City  R.  R,  Co,  (47  N.  Y. 
475,  487),  the  rule  of  liability  was  thus  stated :  "  When  the 
parties  are  not  equally  criminal,  the  principal  delinquent  may 
be  held  responsible  to  a  co-delinquent  for  damage  paid  by 
reason  of  the  offense  in  which  both  were  concerned  in  differ- 
ent degrees  as  perpetrators."  This  was  said  in  an  action 
founded  upon  a  covenant  to  keep  the  street  upon  which  the 
accident  occurred  in  repair,  but  reference  was  made  to  City 
of  Lowell  V.  Boston  i&  Lowell  R,  R,  Co,y  supra^  a  leading  case, 
laying  down  the  rule  that  where  one  has  been  compelled  by  a 
judgment  to  pay  the  damages  occasioned  by  another's  negli- 
gence, the  amount  paid  may  be  recovered  against  the  principal 
wrongdoer,  though  contractual  relations  do  not  exist  between 
the  parties  to  either  action.  (See  also  Bishop's  Non-Contract 
Law,  §  535.) 

When  damages  have  been  recovered  by  a  judgment  against 
a  master  for  injuries  sustained  by  a  servant's  negligence,  the 
master  not  having  contributed,  the  sum  so  paid  by  the  latter 
may  be  recovered  from  the  servant.  {Smith  v.  Foran^  43 
Conn.  244 ;  Grand  Tmmk  R,  R.  Co,  v.  Latham^  63  Maine, 
177 ;  Green  v.  New  River  Co.j  4  T.  R.  589 ;  Pritchard  v. 
Hitchcock,  6  M.  &  G.  154 ;  Smith's  M.  &  S.  134 ;  2  Thomp. 
Neg.  1061 ;  Whart.  Neg.  §  246.) 

Sufficient  cases  have  been  cited  to  show  that  one  who  has 
been  held  legally  liable  for  the  personal  neglect  of  another  is 
entitled  to  indemnity  from  the  latter,  no  matter  whether  con-, 
tractnal  relations  existed  between  them  or  not,  and  that  the 
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right  to  indemnity  |doe8  not  depend  upon  the  fact  that  the 
defendant  owed  the  plaintifiE  a  special  or  particular  legal  duty 
not  to  be  negligent.  The  right  to  indemnity  stands  \ipon  the 
principle  that  every  one  is  responsible  for  tlie  consequences  of 
his  own  negligence,  and  if  another  person  has  been  compelled 
(by  the  judgment  of  a  court  having  jurisdiction)  to  pay  the 
damages  which  ought  to  have  been  paid  by  the  wrongdoer, 
they  may  be  recovered  from  him.  ' 

For  the  purpose  of  this  discussion  it  will  be  assumed  that  had 
Cleary  brought  his  action  against  the  Oceanic  Steam  Naviga- 
tion Co.  in  the  courts  of  this  state,  he  would  have  failed.  This 
brings  us  to  the  question  of  the  effect  of  the  judgment  of  the 
Circuit  Court  of  the  United  States.  These  companies  are 
foreign  corporations,  and  Cleary  was  a  resident  citizen  of  tliis 
state,  which  gave  the  Circuit  Court  jurisdiction  of  the  action. 
(U.  S.  Const.,  art.  3,  §  2.)  The  courts  of  this  state  also  had 
jurisdiction  to  determine  the  controversy  between  Cleary  and 
the  Oceanic  Steam  Navigation  Co.  In  other  words,  the 
Circuit  Court  of  the  United  States  and  the  courts  of  thig  state 
had  concurrent  jurisdiction  to  determine  whether  this  corporar 
tion  was  liable  to  Cleary  by  reason  of  the  accident,  and  the 
adjudication  of  either  court  would  have  been  conclusive  upon 
the  other.  The  judgment  of  the  Circuit  Court  of  the  United 
States  must  be  given  the  same  force  and  effect  by  the  courts 
of  this  state  as  we  give  to  the  judgments  of  our  own  courts. 
{Crescent  City  Live  Stock  Co.  v.  Butchered  Union^  120  U.  S. 
141 ;  2  Black.  Judgt.  §  938.) 

In  the  case  cited,  the  court  said :  "  And  their  (the  judges  of 
the  Circuit  Court)  judgment  or  decree  when  rendered  is  bind- 
ing and  perfect  between  the  parties  until  reversed,  without 
regard  to  any  adverse  opinion  or  judgment  of  any  other  court 
of  merely  concurrent  jurisdiction.  Its  integrity,  its  validity 
and  its  effect  are  complete  in  all  respects  between  all  parties  in 
every  suit  and  in  every  forum  where  it  is  legitimately  pro- 
duced as  the  foundation  of  an  action,  or  of  a  defense,  either 
by  plea  or  in  proof,  as  it  would  be  in  any  other  circumstances. 
While  it  remains  in  force,  it  determines  the  rights  of  the 
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parties  between  themselves,  and  may  be  dkried  into  execution 
in  due  course  of  law  to  its  full  extent,  furnishing  a  complete 
protection  to  all  who  act  in  compliance  with  its  mandate." 

What  effect  would  the  courts  of  this  state  give  to  a  judg- 
ment rendered  by  one  of  them  for  damages  arising  from  neg- 
ligence, in  an  action  brought  to  recover  the  amount  paid  pur- 
suant to  the  judgment  ? 

The  defendant  in  the  action  would  not  be  bound  by  the 
judgment  as  a  party,  for  he  was  not  a  defendant  in  the  first 
action,  but  had  he  been  joined  as  a  defendant  and  both  had 
been  adjudged  liable,  the  judgment  would  not  necessarily  have 
determined,  as  between  them,  whether  either  was  or  was  not 
primarily  liable,  because  that  question  could  not  have  been 
litigated  in  the  first  action,  at  least  it  could  not  have  been 
without  the  consent  of  all  the  parties  to  it,  and  of  the  trial 
court,  and  then  only  through  the  aid  of  a  special  verdict  or  of 
a  special  finding.  The  judgment  in  an  action  first  brought  is 
proof  in  the  second  action  of  the  liability  and  the  amount 
thereof,  of  the  defendant  in  the  first  action,  to  the  plaintiff 
therein.  The  liability  of  the  defendant  in  the  second  action, 
to  the  defendant  in  the  first  (the  plaintiff  in  the  second), 
must  be  established  by  evidence  outside  of  the  record  of  the 
first  action.  Such  would  have  been  the  conceded  effect  of 
Cleary's  judgment  had  it  been  recovered  in  a  court  of  this 
state.  In  the  case  at  bar,  the  judgment  of  the  Circuit  Court 
is  not  conclusive  evidence  of  the  liability  of  the  defendant  to 
the  plaintiff,  nor  would  it  have  been,  had  both  been  defend- 
ants in  that  judgment.  But  until  it  is  impeached  as  fraudu- 
lent, or  as  rendered  by  a  court  without  jurisdiction,  it  is  proof 
that  the  plaintiff  in  this  action  was  legally  liable  to  Cleary  for 
the  damages  occasioned  by  the  accident,  and  of  the  amount  of 
that  liability.  Wlien  we  give  the  judgment  of  the  Circuit 
Court  that  effect,  we  give  it  the  same  force  and  effect  as  we 
give  to  a  judgment  of  our  own  courts.  When  the  plaintiff 
had  shown  that  he  gave  due  notice  of  the  pendency  of  the 
first  action,  that  he  had  contested  it  so  far  as  he  could  and 
had  finally  paid  the  judgment  rendered,  he  had  shown  the 
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amount  of  the  daif  ages  which  he  had  sustained,  aside  from 
the  expenses  incurred  in  its  defense.  Wliether  as  between 
these  Utigants,  tlie  defendant  is  primarily  liable  for  the  dam> 
ages  occasioned  by  the  injury  to  Cleary,  must  be  determined  by 
evidence  outside  of  the  record  in  the  United  States  Circuit  Court. 

The  record  of  the  first  action,  when  put  in  evidence  in  the 
second  action  by  a  plaintiff,  might  disclose  a  state  of  facts 
showing  that  he  was  solely  liable  for  the  injury,  or  that  the 
defendant  in  the  second  action  was  not  liable  over  to  him, 
but  such  facts  do  not  appear  from  the  record  in  deary's  case, 
and  the  report  of  the  reasons  for  the  denial  of  the  motion  for 
a  new  trial  shows  that  the  Circuit  Court  did  not  rest  its  judg- 
ment on  the  theory  that  such  facts  were  established.  The 
court  said  :  "  There  was  sufficient  in  the  evidence  to  warrant 
the  jury  in  finding  that  the  door  or  its  fastenings  was  in  a  con- 
dition of  disrepair  for  a  period  long  enough  to  justify  the 
imputation  of  negligence.  The  fact,  which  was  quite  clearly 
shown,  that  the  door  and  fastening  were  in  good  repair  when 
the  defendant  assigned  to  the  Spanish- American  Company  the 
right  to  collect  wharfage  and  cranage  at  the  pier,  did  not 
relieve  the  defendant  from  its  duty  to  keep  the  wharf  in  safe 
condition."     (40  Fed.  Rep.  908.) 

Whether  the  courts  of  a  state  have  given  the  same  force 
and  effect  to  a  judgment  of  a  federal  court  that  they  do  to 
that  of  their  own,  is  a  question  which  may  be  reviewed  by  the 
Supreme  Court  of  the  United  States.  {Crescent  City  Live 
Stock  Co.  V.  Butchers^  Union^  supra.) 

The  fact  that  certain  classes  of  ligitants  in  the  United  States 
are  subject  to  two  judicial  systems,  the  courts  of  which  some- 
times differ  in  their  views  of  the  rights  and  liabilities  of  per- 
sons, without  having  in  most  cases,  an  ultimate  arbiter  to 
decide  as  between  them,  is  at  least  a  peculiarity  arising  from 
our  dual  form  of  government,  which  will  become  more  and 
more  apparent  as  time  goes  on  and  experience  is  acquired. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Enoch  0.  Swain,  Respondent,  v.  William  H.  Sohieffeun 

et  al..  Appellants. 

In  an  action  against  a  manufacturer  for  a  breach  of  warranty  upon  a  sale 
of  goods,  which  he  knew  at  the  time  of  the  sale  were  intended  to  be 
used  for  a  particular  purpose,  the  measure  of  damages  is  not  limited  to 
the  difference  in  value  of  the  goods  as  warranted,  and  as  they  proved  to 
be,  as  in  cases  where  like  articles  are  sold  as  merchandise  for  general  pur- 
poses; but  profits  lost  and  expenses  incurred,  because  of  the  breach,  may 
be  recovered. 

In  an  action  to  recover  damages  for  an  alleged  breach  of  contract  on  a 
sale,  it  appeared  that  plaintiff  was  a  manufacturer  of  icecream,  and  pur- 
chased of  defendants  material,  manufactured  by  them,  for  coloring, 
which  they,  knowing  the  purpose  for  which  it  was  to  be  used,  repre- 
sented to  be  absolutely  pure  and  harmless.  Many  persons  who  ate  cream 
made  by  plaintiff,  in  which  said  coloring  matter  had  been  used,  were 
made  .sick  with  symptoms  of  arsenical  poison.  An  analysis  of  the 
material  showed  that  it  contained  arsenic,  and  plaintiff  destroyed  the 
ice  cream  and  ices  in  which  it  had  been  used.  Held,  that  plaintiff  was 
entitled  to  recover  the  value  of  the  goods  so  destroyed  and  the  damage 
occasioned  by  the  loss  of  customers  caused  by  the  sale  of  the  poisonous 
cream. 

Grain  v.  Flgtrte  (6  Hill,  522),  distinguished. 

(Argued  June  13,  18»2;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  8,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

This  was  an  action  to  recover  damages  for  an  alleged  breach 
of  contract  of  sale. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  Jay  for  appellants. 
John  O.  McGuire  for  respondent. 
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FoLLETT,  Ch.  J.  In  1888  and  1889  the  defendants  were 
druggists  and  engaged  in  business  at  the  city  of  New  York. 
In  those  years  the  plaintiff  was  a  manufacturer  of  ice  cream 
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and  ices  at  the  city  of  Brooklyn,  which  he  sold  to  persons  and 
families  for  immediate  consumption.  The  defendants  knew 
the  character  of  the  business  in  which  the  plaintiff  was  engaged. 
December  28,  1888,  the  defendants,  for  $2,  sold  and  delivered 
to  the  plaintiff  a  bottle  of  "  carlet  red,"  which  they  had  pre- 
viously manufactured,  representing  "  that  it  was  absolutely  pure 
and  harmless."  The  defendants  knew  that  it  was  purchased  for 
coloring  certain  kinds  of  ice  creams  and  ices.  One  of  the 
defendants  testified  that  the  formula  for  "carlet  red"  is: 
"  One  ounce  of  red  aniline,  half  a  gallon  of  alcohol,  and  two 
pounds  of  glycerine,  which  when  mixed  makes  96  fluid  ounces 
of  "  carlet  red."  March  4,  1889,  the  plaintiff  manufactured 
some  strawberry  ice  cream  and  apricot  ice,  using  "  carlet  red  " 
to  give  them  color,  and  sold  them  to  about  forty  different 
families  who  were  his  customers.  About  two  hundred 
persons,  who  ate  of  the  cream  and  apricot  ice,  were  sick  with 
symptoms  of  arsenical  poisoning.  An  analysis  of  the  "  carlet 
red  "  showed  that  it  contained  arsenic.  Some  of  the  persons 
who  ate  of  these  articles  became  slightly,  and  others  seriously 
ill.  By  reason  of  the  sickness,  complaints,  and  the  discovery 
by  the  chemists  of  arsenic  in  the  "  carlet  red "  the  plaintiff 
destroyed  all  of  the  ice  creams  and  ices  colored  with  that 
material,  and  he  asserts  that  the  occurrence  greatly  injured 
his  business.  He  brings  this  action  to  recover :  (1)  The  value 
of  the  ice  cream  and  ices  destroyed,  and  (2)  The  damages 
occasioned  by  the  loss  of  customers,  of  sales  and  profits  thereon, 
subsequent  to  the  occurrences  complained  of.  The  trial  court 
submitted  the  questions  of  fact  to  the  jury,  in  a  charge  which 
was  not  excepted  to  in  any  respect,  except  as  to  the  rule  of  dam- 
ages laid  down,  and  we  must  determine  the  case  upon  the  theory 
that  the  issues  of  fact  were  well  found  for  the  plaintiff.  The 
important  question  presented  by  this  appeal  is.  what  damages 
was  the  plaintiff  entitled  to  recover  ? 

The  principle  on  which  damages  should  be  assessed  is  well 
stated  in  the  recent  case  of  Wakejnan  v.  Wheeler  cfe  Wilson 
Manf,  Co.  (101  N.  Y.  205),  where  it  is  said :  "  When  it  is 
certain  that  damages  have  been  caused  by  a  breach  of  contract 
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and  the  only  nncertamty  is  as  to  their  amount,  there  can  rarely 
be  good  reason  for  refusing,  on  account  of  such  uncertainty,  any 
damages  whatever  for  the  breach.  A  person  violating  his 
contract  should  not  be  permitted  entirely  to  escape  liability 
because  the  amount  of  the  damages  wliich  he  has  caused  is 
uncertain.  It  is  not  true  that  loss  of  profits  cannot  be  allowed 
as  damages  for  a  breach  of  contract.  Losses  sustained  and 
gains  prevented  are  proper  elements  of  damage."  *  *  * 
That  the  plaintLS  was  damaged  by  reason  of  the  impurity  of 
the  "  carlet  red  "  has  been  found  by  the  jury  upon  conflicting 
evidence,  and  the  verdict  is  binding  upon  this  court  upon  the 
questions  of  fact.  This  injury  was  brought  about  by  the 
breach  of  the  contract  by  the  defendants.  When  one  violates 
his  contract  or  his  duty  to  another,  the  theory  of  the  law  is 
that  compensation  shall  be  made  for  the  injury  directly  and 
proximately  caused  by  the  breach  of  contract  or  duty.  Ordi- 
narily upon  the  sale  and  delivery  of  a  chattel  accompanied  by 
a  warranty  of  its  quality,  which  is  broken,  the  measure  of 
damages  is  the  difference  between  its  value  had  it  been  as 
warranted,  and  as  it  proved  to  be.  But  it  seems  to  be  conceded 
that  this  rule  is  not  applicable  to  the  case  at  bar.  If  it  is,  the 
plaintiff  was  not  entitled  to  recover  the  value  of  the  property 
destroyed,  but  the  differende  in  the  value  of  the  "  carlet  red  " 
as  it  was  warranted  to  be,  and  as  it  was  found  to  be,  which 
could  not  have  exceeded  the  purchase  price  of  $2.  In  case  a 
manufacturer  of  goods  sells  them  to  a  purchaser  to  be  used 
for  a  particular  purpose,  which  is  known  by  the  vendor  at  the 
time  of  the  sale,  a  more  liberal  rule  prevails  than  in  cases 
where  like  articles  are  sold  as  merchandise  for  general  purposes,  i 
In  the  former  cases  profits  lost  and  expenses  incurred  may  be  / 
recovered.  {Pasainge?'  v.  Thorburn^  34  N.  Y.  634;  Vcm 
Wyck  V.  AUen,  69  id.  61 ;  White  v.  MiUer,  71  id.  118  ;  WUU 
V.  Miller^  78  id.  393 ;  Mess'more  v.  ^,  Y,  Shot  <&  Lead  Co.j 
40  id.  422 ;  Booth  v.  SjpuyUn  D^iyml  R.  M.  Co,,  60  id.  487.) 
This  broader  rule  rests  on  the  theory  that  the  vendor,  hav- 
ing sold  the  articles  with  the  knowledge  that  they  were  pur- 
chased for  a  particular  purpose,  should  be  held  liable  for  such 
SicKELs— Vol.  LXXXIX.        60 
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damages  as  naturally  flow  from  the  breach  of  his  contract,  and 
which  he,  or  any  reasonable  Aian,  might  apprehend  would  fol- 
low from  the  breach.  In  the  present  case  the  defendants  knew 
the  precise  use  whicli  the  "  carlet  red  "  was  to  be  put  to,  and 
we  think  it  is  reasonable  to  hold  that  they  should  have  appre- 
hended that  the  use  by  tlie  plaintiif  of  a  poisonous  or  deleteri- 
ous article  would  destroy  his  business.  It  seems  to  us  that  the 
natural  and  probable  result  of  the  sale  of  a  poisonous,  for  a 
wholesome,  article  to  be  used  by  the  purchaser  in  the  prepara- 
tion of  food,  to  be  distributed  to  and  eaten  by  his  patrons, 
would  entail  a  loss  of  business  and  of  profit  to  the  purchaser. 
Had  the  defendants  incorrectly,  but  without  malice,  reported 
that  the  plaintiff  had  sold  unwholesome  or  poisonous  ice  cream, 
they  would  have  been  liable  for  the  plaintiff's  loss  of  custom, 
{Hallock  V.  Miller,  2  Barb.  630 ;  Bergmann  v.  Jones,  94  N. 
Y.  51),  ajthough  not,  in  the  case  supposed,  for  punative  or 
exempljfry  damages.  The  rules  governing  the  assessment  of 
damages  are  the  same  in  contract  as  in  tort,  unless  exemplary 
damages  are  recoverable.  {Baker  v.  Drake,  53  N.  Y.  211 ; 
11  Sedg.  Dam.  [8th  ed.]  p.  29,  §  30 ;  2  id.  p.  4,  §  429.) 

In  Grain  v.  Petrie  (0  Hill,  522)  an  executory  contract 
existed  between  Petrie  and  Gage,  a  butcher,  by  which  the  lat- 
ter agreed  to  purchase  of  the  former  a  quantity  of  mutton. 
Gage  refused  to  accept  of  the  mutton  because  he  learned  that 
Grain  had  sold  diseased  sheep  to  Petrie.  The  action  was  to 
recover  damages  for  selling  diseased  sheep.  The  plaintiff 
sought  to  recover  the  damages  occasioned  him  by  the  non- 
fulfillment of  Gage's  contract,  and  also  the  damages  sustained 
by  the  refusal  of  others  to  purchase  mutton  of  him.  The 
court,  in  discussing  tlie  right  to  recover  special  damages,  said 
that  such  damages  "  must  appear  to  be  the  legal  and  natural 
consequences  arising  from  the  tort,  and  not  from  the  wrongful 
a^t  of  a  third  party  VQxnot^lj  inivLQQA.  \hQTQhy.^^  *  *  * 
"  That  the  refusal  of  Gage  to  receive  and  sell  good  and  well 
cured  hams,  shoulders,  etc.,  contrary  to  a  previous  arrangement 
with  him,  in  consequence  of  the  reports  that  the  plaintiff  had 
purchased  a  lot  of  diseased  sheep  of  the  defendant,  was  a 
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wrongful  breach  of  contract  by  Gage,  for  which  the  plaintiff 
had  an  adequate  remedy  against  him,  and,  therefore,  such  dam- 
ages  could  not  be  recovered  against  Crain,  who  sold  the 
sheep."  The  court,  in  its  opinion,  cites  Vicars  v.  WUcocks  (8 
East.  1)  and  Morris  v.  Langdale  (2  Bos.  &  Pull.  284),  which 
lay  down  the  same  rule,  but  these  cases  have  been  expressly 
overruled.  {Lumley  v.  Gye^  2  E.  &  B.  216 ;  Lynch  v.  Knight^ 
9  H.  L.  Gas.  577,  586,  590,  600 ;  Oreen  v.  Button,  2  G.  M.  & 
E.  707;  S.  a,  Tyr.  &  Gr.  118;  Mayne  Dam.  [4th  ed.]  661  j 
Stark.  S.  &  L.  [4th  Eng.  ed.]  320,  438 ;  1  Sutli.  Dam.  68 ;  2 
Smith's  L.  G.  464.) 

The  only  authorities  referred  to  by  the  two  text  writers  cited 
in  Crain  v.  Petrie,  are  the  two  overruled  cases. 

Petrie^s  case  is  distinguishable  from  the  one  at  bar  in  the 
fact  that  he  did  not  purchase  the  sheep  to  sell  to  persons  who 
were  to  use  them  for  food,  but  he  intended  to  sell  them  to  a 
butcher  who  was  to  sell  to  cousumers,  besides  it  was  not  shown 
in  that  case  that  the  defendant  knew  that  the  plaintiff  purchased 
the  sheep  for  the  purpose  of  having  them  converted  into  food, 
even  by  others.  Again  Petrie  did  not  sell  the  diseased  sheep, 
so  he  sustained  no  loss  by  reason  of  their  sale. 

The  case  at  bar  is  distinguishable  from  a  class  of  cases  in 
which  the  damages  sought  to  be  recovered  arise  from  a  breach 
of  contract  or  of  duty,  or  from  the  wrongful  act  of  a  third 
person,  which  breach  of  contract,  duty  or  wrongful  act  may 
have  been  remotely  caused  by  the  person  sued.  In  such  cases 
the  person  injured  has  a  right  of  action  against  those  who  have 
violated  their  contract  or  duty,  or  have  committed  a  wrongful 
act  to  his  injury,  but  here  this  plaintiff  has  no  cause  of  action 
against  his  former  customers  who  refused  to  patronize  him 
because  of  his  sale  of  poisonous  ice  cream. 

The  judgment  should  be  affirmed,  witli  costs. 

Bradley,  J.  The  jury  found  that  the  plaintiff's  product  of 
ioe  cream,  etc.,  which  became  useless  by  reason  of  its  infection 
with  the  compound  purchased  of  the  defendants  and  was 
destroyed,  had  the  value  of  fifty  dollars.     To  that  extent  the 
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damages  sustained  clearly  came  within  the  rule  of  relief.  But 
the  plaintiff  claims  further  that  he  was  injured  in  his  business 
by  this  act  of  the  defendants.  And  the  evidence  in  its  sup- 
port was  that  of  his  average  monthly  receipts  for  the  year 
ending  in  March,  1889,  and  those  for  the  three  months  follow- 
ing that  time.  This  basis  of  estimate  was  somewhat  specula- 
tive or  uncertain,  as  there  may  within  that  period  of  three 
months  have  been  some  other  causes  for  a  less  average  of 
monthly  receipts  during  such  time  than  for  the  entire  year 
preceding.  But  as  no  exception  was  taken  to  the  charge  as 
made  by  the  court,  or  to  its  refusal  to  charge  on  the  subject  of 
damages,  other  than  such  as  went  to  the  right  of  the  plaintiff 
to  recover  anything,  the  question  whether  the  plaintiff  should 
be  allowed  to  recover  special  damages  for  injury  to  his  busi- 
ness, was  not  specifically  or  necessarily  raised  after  the  close 
of  the  evidence.  Nor  is  the  exception  taken  to  the  denial  of  the 
motion  to  reduce  the  damages  aw^ded  by  the  verdict  available 
on  this  review.  {Oldjleld  v.  iT.  Y.  &  IL  R.  R.  Co.^  14  N. 
Y.  310 ;  Standard  OU  Co.  v.  Amazon  Ins,  Co.^  79  id.  506.) 
The  only  question  here  in  that  respect  arises  upon  the  excep- 
tion taken  to  the  reception  of  the  evidence  on  the  subject  of 
the  average  monthly  receipts,  before  referred  to,  of  the  plain- 
tiff's business.  And  the  admissibility  or  the  inadmissibility  of 
that  evidence  is  dependent  upon  the  question  whether  or  not 
the  plaintiff's  loss  occasioned  by  injury  to  his  business  may  be 
deemed  a  proper  element  of  damages.  It  may  be  if  there  was 
no  intermediate  efficient  cause  to  whicli  the  injury  may  have 
been  imputed.  In  such  case  the  result  usually  may  be  attrib- 
uted to  the  primary  as  the  proximate  cause.  Such  was  the 
case  of  the  lighted  squib  thrown  by  the  party  charged  into  a 
crowd  of  people,  and  then  for  self-protection  thrown  by  one 
after  another  until  it  injured  the  party  who  recovered  dam- 
ages for  the  injury  {Scott  v.  Sheppad,  2  W.  Bl.  892  ;  3  Wil- 
son, 403),  and  where  the  boy  in  escaping  the  tlu-eataned  attack 
of  the  party  pursuing  him  ran  against  and  knocked  out  the 
faucet  of  a  cask  of  wine,  the  pursuing  party  was  held  liable 
for  the  loss.     (  Yandenhergh  v.  Truax^  4  Denio,  464.)     The 
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injurious  results  which  may  or  ought  to  be  foreseen  of  a 
wrongful  or  negligent  act,  are  also  deemed  the  proximate  con- 
sequences of  it.  This  was  iUostrated  in  the  familiar  case  of 
the  person  in  the  balloon  descending  into  the  garden  under 
circumstances  which  invited  people  to  go  to  his  assistance,  and 
in  doing  so  trampled  the  vegetables,  etc.,  for  which  he  was 
held  liable.  {.GuiUe  v.  Swan,  19  John.  331.)  In  those  cases 
and  others  similar  in  principle  the  damages  suffered  were 
deemed  the  proximate  result  of  the  wrongful  or  negligent  acts 
of  the  parties  charged. 

In  the  present  case,  so  far  as  the  plaintiff's  property  was 
injuriously  affected  or  contaminated  by  the  use  of  the  com- 
pound sold  him  by  the  defendants,  the  damages  were  attribut- 
able directly  to  the  act  complained  of,  and  to  that  extent  he 
was  properly  permitted  to  recover.  {Jeffrey  v.  BigeloWy  13 
Wendell,  518 ;  MuUeU  v.  Mason,  L.  R.  [1  C.  P.]  559.) 
Beyond  that  the  damages  claimed  for  injury  to  business  and 
for  loss  of  profits  which  the  plaintiff  may  otherwise  have 
realized  from  his  trade  were  special  and  consequential.  The 
question  is  whether  they  were  the  natural  and  proximate 
result  of  the  act  chargeable  to  the  defendants.  In  Grain  v. 
Pet/rie  (6  Hill,  522)  the  defendant  was  charged  with  fraudu- 
lently seUing  diseased  sheep  to  the  plaintiff,  who  was  engaged 
in  the  butchering  business  and  selling  mutton.  The  plaintiff 
there  gave  evidence,  subject  to  exception,  that  one  Gage,  who 
had  agreed  to  take  mutton  from  him,  also  other  customers  of 
the  plaintiff,  declined  to  do  so  in  consequence  of  the  report 
that  he  had  purchased  the  diseased  sheep.  The  court,  on 
review,  held  that  the  reception  of  the  evidence  was  error ; 
that  so  far  as  related  to  the  refusal  of  Gage  to  take  mutton  it 
was  a  breach  of  contract,  for  which  the  plaintiff  had  his 
remedy  against  him;  and  that  the  discontinuance  of  pur- 
chases by  others  "  resulted  from  a  want  of  confidence  in  the 
care,  skill  or  integrity  of  the  plaintiff  himself,  the  people 
assuming  that  he  might  sell  the  meat  of  diseased  sheep  for  a 
good  and  merchantable  article."  And  Ch.  Justice  Nelson 
there  said :    "  The  consequential  loss  which  the  plaintiff  was 
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allowed  to  prove  at  the  trial  was  too  remote  and  speculatiye 
to  come  within  any  established  rule  on  the  subject ; "  and 
that  "to  maintain  a  claim  for  special  damages  this  must 
appear  to  be  the  legal  and  natural  consequences  arising  from 
the  tort  and  not  from  the  wrongful  act  of  a  third  party 
remotely  induced  thereby.  In  other  words  the  damages 
must  proceed  wholly  and  exclusively  from  the  injury  com- 
plained of." 

The  proposition  there,  in  its  relation  to  the  claim  founded 
upon  the  refusal  of  Gage  to  take  mutton  as  he  had  agreed,  is 
clearly  distinguishable  in  principle  from  that  in  the  case  at 
bar.  The  refusal  of  Gage  was  a  violation  of  his  contract,  and 
it  might  be  treated  as  the  efficient  and  immediate  cause  of  the 
damages  so  occasioned  to  the  plaintiff  mthin  the  doctrine 
that  when  the  original  wrong  is  rendered  injurious  by  reason 
only  of  the  intervention  of  some  independent  wrongful  act 
of  another,  the  latter  will  be  treated  as  the  proximate  cause 
of  the  injury,  which  will  be  imputed  to  it  alone.  {Hoey  v. 
Felton,  11  C.  B.  [N.  S.]  142 ;  Vicars  v.  ^ilcoclcs,  8  East.  1 ; 
Ward  v.  Weeks^  7  Bing.  211 ;  Terioilliger  v.  Wands^  17  N. 
Y.  54 ;  Lowery  v.  TT.  U.  T.  Co.,  60  id.  198.)  This  rule  was 
not  applicable  to  his  other  customers,  who,  for  like  reason, 
had  ceased  to  buy  his  meat.  And  apparently  there  is  no  dis- 
tinction in  principle  between  the  Crain  case  in  that  respect 
and  the  present  one  so  far  as  relates  to  the  claim  for  special 
damages  resulting  from  the  loss  or  reduction  of  the  business 
of  the  plaintiff.  And,  therefore,  by  giving  controlling  appli- 
cation to  this  case  of  the  views  of  Ch.  Justice  Nei-son  as 
broadly  as  expressed  in  Crain  v.  Petrie,  the  consequential 
injury  to  the  plaintiff's  business  might  not  be  treated  as 
imputed  to  the  act  of  the  defendants  as  the  legal  or  proximate 
cause,  but  would  be  deemed  attributable  in  that  sense  to  the 
want  of  confidence  in  the  care,  skill  or  integrity  of  the  plain- 
tiff. As  has  already  been  observed,  there  may  be  in  the 
causation  a  succession  of  dependent  acts  or  events  through 
which  may  be  traced  the  primary  as  the  proximate  cause  of 
the  resulting  injury  ;  and  when  injurious  consequences  which 
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proceed  from  a  wrongful  or  negligent  act  may,  or  ought  to 
have  been  foreseen,  the  author  of  it  is  responsible.  A  dealer 
in  food  products  who  is  known  to  use  deleterious  substances 
in  their  production  cannot  expect  much  patronage  in  that  line 
of  trade.  And  it  could  with  ordinary  forecast  be  foreseen 
that  the  supply  to  him  of  poisonous  compounds  to  use  for 
such  purpose  would,  if  made  public,  be  materially  prejudicial 
to  his  business.  The  publicity  of  the  fact  of  the  purchase  by 
him  of  poisons  to  be  so  used  would  have  an  effect  in  that 
direction  similar  to  that  of  the  report  of  his  use  of  them  for 
such  purpose,  and  differing,  if  at  all,  in  degree  only. 

In  the  present  case  the  published  imputation  that  the  plain- 
tiff had  sold  poisonous  ice  cream  seems  to  have  been  justified 
by  the  fact.  And  the  compound  by  which  his  product  was 
80  infected,  was  innocently  used  by  the  plaintiff  upon  the 
faith  of  the  defendants'  representation  that  it  was  wliolesome. 
The  disposition  made  of  the  Crain  case  Avas  not  dependent 
upon  the  exception  to  evidence  offered  to  prove  that  the 
customers,  other  than  Gage,  had  ceased  to  deal  with  Petrie. 
It  could  rest  upon  the  proposition  that  the  violation  by  Gage 
of  his  contract  was  the  only  cause  to  which  the  damages 
resulting  from  his  refusal  to  take  mutton,  were  legally  imput- 
able, and  for  which  he  alone  was  liable  to  Petrie,  the  plaintiff 
in  that  action  at  the  trial,  and  defendant  in  error  on  the 
review.  And  in  view  of  the  legal  principles  to  which  advert- 
ence has  been  made,  the  Crain  case  may  properly  and  should 
be  limited  to  that  proposition  in  its  application  to  the  present 
one.  There  was  here  no  intermediate  wrongful  or  negligent 
act  to  which  the  consequential  injury  to  the  plaintiff  or  the 
special  damages  sustained  by  him  can  be  imputed.  In  view 
of  the  facts  as  found  by  the  jury  in  respect  to  the  nature  of 
the  compound,  those  damages  followed  according  to  the  ordi- 
nary course  of  events  from  the  cause  complained  of,  and  may 
be  deemed  the  legitimate  sequence  of  it. 

The  judgment  should  be  aflSrmed. 

Pakker,  Brown  and  Landon,  JJ.,  concur  with  FoLLETr, 
Ch.  J. ;  Vann  and  Haight,  JJ.,  concur  with  Bradley,  J. 

Judgment  affirmed. 
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Geobge  W.  McLean,  as  Receiver  of  Taxes,  etc.,  Appellant, 

V.  Sarah  L.  Myebs,  Kespondent. 

Under  the  provisions  of  the  New  York  Consolidation  Act  (§  868,  chap. 
410,  Laws  of  1883),  providing  for  the  collection  of  taxes  on  personal 
property,  an  action  in  personam  may  be  maintained  by  the  receiver  of 
taxes  against  a  non-resident  stockholder  of  a  national  bank  located  in  said 
city,  to  recover  taxes  imposed,  as  authorized  by  the  provision  of  the 
Banking  Act,  providing  for  the  assessment  and  taxation  of  stockholders 
in  banks  upon  their  shares  of  stock  (§  812,  chap.  409,  Laws  of  1882). 
(Brown  and  Landon,  JJ.,  dissenting.) 

It  is  not  a  condition  precedent  to  the  right  of  the  receiver  to  commence 
such  an  action  that  a  warrant  for  distress  and  sale  should  be  issued  as 
provided  for  by  the  Consolidation  Act  (§  858),  and  returned  unsatisfied. 

In  respect  to  such  taxation,  the  Banking  Act  confers  no  new  right  within  the 
meaning  of  the  principle  that  where  a  statute  confers  a  right  and  prescribes 
an  adequate  means  of  enforcing  it,  the  proprietor  of  the  right  is  con- 
fined to  the  statutory  remedy;  as  bank  shares  were  assessable  before  its 
passage  (1  R.  S.  414,  §§  1  et  seq.;  §  1,  chap.  634,  Laws  of  1858;  §  1, 
chap.  761,  Laws  of  1869).  The  legislative  intent  was  simply  to  furnish 
an  additional  safeguard  in  assessing  bank  stock,  and  additional  but  not 
exclusive  remedies  to  aid  in  collecting  the  tax. 

McLean  v.  Myers  (26  J.  &  8.  387),  reversed. 

(Argued  June  18,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
November  3,  1890,  which  set  aside  a  verdict  directed  at  Cir- 
cuit in  favor  of  the  plaintiff  and  dismissed  the  complaint. 

This  action  was  brought  by  the  receiver  of  taxes  in  the  city 
of  New  York  to  recover  from  the  defendant  the  amount  of 
certain  taxes  assessed  against  her  upon  stock  in  the  Broad- 
way National  Bank  standing  in  her  name. 

From  the  statement  of  facts  prepared  for  the  purpose  of 
this  appeal,  pursuant  to  section  1339  of  the  Code  of  Civil 
Procedure,  it  appears  that  the  plaintiff  is  the  receiver  of  taxes 
in  the  city  and  county  of  New  York ;  that  the  defendant  has 
not  been  a  resident  of  said  city  and  county  since  prior  to 
1882,  but  during  said  period  has  resided  in  the  county  of 
Westchester ;  that  "  in  and  for  each  of  the  years  1882  and 
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1888,  the  defendant  was  assessed  for  taxation  and  taxed  by 
the  proper  authorities  of  the  city  and  county  of  New  York 
as  a  stockholder  of  the  National  Broadway  Bank  of  the 
city  of  New  York,"  as  follows:  For  1882,  assessment, 
$1,125,  tax,  $25.31;  for  1883,  assessment,  $3,055,  tax, 
$69.95 ;  that  in  due  time  each  year  an  assessment-roll, 
showing  the  several  assessments  and  the  amount  of  each 
tax,  was  delivered  by  the  board  of  aldermen  to  the  tax 
receiver,  with  a  warrant  annexed  in  due  form  and  duly  signed, 
requiring  him  to  collect  the  respective  sums  assessed  as  taxes, 
but  the  taxes  in  question  have  not  been  collected  or  paid ; 
that  it  did  not  appear  that  any  warrant  had  been  issued  by 
the  receiver  of  taxes  to  the  sheriff  or  any  marshal  in  the  city 
and  county  of  New  York  commanding  him  to  levy  and  col- 
lect said  taxes  by  distress  and  sale  as  provided  by  section  853 
of  the  Consolidation  Act,  or  that  any  such  warrant  had  been 
returned  unsatisfied.  It  was  conceded  "  that  the  taxes  afore- 
said were  valid." 

The  questions  of  law  arising  from  these  facts,  as  stated 
under  the  direction  of  the  court  below,  are  as  follows : 

"  First.  Whether,  under  the  provisions  of  section  863  of 
the  New  York  City  Consolidation  Act  of  1882,  an  action  m 
personam  may  be  maintained  by  the  receiver  of  taxes  in  said 
city  for  the  recovery  of  taxes  imposed  upon  a  stockholder  of 
a  national  bank  located  in  said  city  in  a  case  where  such  stock- 
holder was  not  a  resident  of  the  city  and  county  of  New  York 
when  the  taxes  were  imposed. 

"  Second.  Whether,  as  a  condition  precedent  to  the  riglit  of 
the  receiver  of  taxes  to  maintain  an  action  of  this  kind  under 
the  provisions  of  section  863  of  the  New  York  City  Consoli- 
dation Act  of  1882,  it  must  appear  that  a  warrant  for  distress 
and  sale  has  been  issued  by  said  receiver,  as  provided  by  sec- 
tion 853  of  the  said  Consolidation  Act,  and  returned 
unsatisfied. 

"  Third.  Whether  the  complaint  in  this  action  should  be 
dismissed,  or  judgment  should  be  directed  in  accordance  with 
the  verdict." 

SiCKKLS — ^VoL.  LXXXIX.         61 
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These  questions  of  law  were  determined  by  the  Oeneral 
Term,  as  follows :  The  first  in  the  negative,  the  second  in  the 
affirmative',  and  the  third  in  favor  of  the  defendant. 

George  S,  Oolemcm  for  appellant. 

JE.  JP.  Johnson  for  resDondent. 

Vann,  J.  The  questions  presented  by  this  appeal  require 
us  to  construe  certain  provisions  of  the  Banking  Act  and  of 
the  Consolidation  Act,  both  of  which  were  passed  July  1, 1882, 
the  former  to  take  effect  immediately  and  the  latter  on  the 
first  day  of  March,  1883,  although  for  the  purpose  of  deter- 
mining its  effect  upon  other  acts  and  of  other  acts  upon  it, 
the  Penal  Code  excepted,  it  is  to  be  deemed  to  have  been 
enacted  on  the  first  day  of  January,  1882.  (L.  1882,  c.  409, 
p.  581 ;  Id.  c.  410,  §  2143.) 

The  part  of  the  Banking  Act  requiring  examination  is 
chapter  twelve,  which  relates  to  the  subject  of  taxation,  and 
provides  for  the  assessment  of  the  stockholders  in  every  bank, 
whether  organized  under  state  or  national  authority,  "  on  the 
value  of  their  shares  of  stock  therein,"  such  assessment  to  be 
made  where  the  bank  is  located  "  and  not  elsewhere,  whether 
the  said  stockholders  reside  in  said  place,  city,  town  or  ward, 
or  not."  (L.  1882,  ch.  409,  p.  701,  §  312.)  By  a  subsequent 
section  provision  is  made  for  the  collection  of  the  tax  from 
stockholders,  who  do  not  reside  in  the  place  where  the  bank 
is  located,  by  conferring  upon  the  collector  and  county  treas- 
urer "  the  same  powers  *  *  *  as  they  have  by  law  when 
the  person  assessed  has  removed  from  the  town,  ward  or 
county  in  which  the  assessment  was  made,"  and  authorizing 
"  the  county  treasurer,  receiver  of  taxes  or  other  officer  author- 
ized to  receive  such  tax  from  the  collector,"  to  proceed  by 
action  to  collect  the  tax  "  from  the  avails  of  the  sale  "  of  the 
shares  of  stock.  (Id.  §  314.)  "  For  the  purpose  of  collecting 
such  taxes,  *  *  *  and  in  addition  to  any  other  law  of 
this  state,"  it  is  made  the  duty  of  every  bank  to  retain  so 
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much  of  any  dividend  belonging  to  the  stockholder  as  shall 
be  necessary  to  pay  the  tax,  which  is  declared  a  lien  on  the 
shares.  (Id.  §§  314,  315.)  These  are  the  only  provisions  of 
the  Banking  Act  in  relation  to  the  collection  of  taxes. 

Chapter  sixteen  of  the  Consolidation  Act  contains  the  pro- 
visions relating  to  "  taxes  and  assessments,"  but  as  by  the 
concession  of  the  parties  upon  the  trial,  "  no  question  what- 
ever is  raised  as  to  the  formal  regularity  of  the  assessment  or 
tax  "  under  consideration,  it  will  be  necessary  to  examine  only 
such  provisions  as  regulate  the  collection  of  taxes  after  the 
lawful  assessment  thereof.  When  the  assessment  is  made, 
corrected  and  "  finally  completed,"  the  roll  is  delivered  to  the 
receiver  of  taxes  with  a  warrant  annexed,  requiring  him  to 
collect  the  several  sums  assessed  as  taxes  named  therein. 
(§  833.)  The  receiver  thereupon  gives  notice  by  advertise- 
ment that  the  taxes  are  due  and  payable,  and  that  in  case  of 
payment  on  or  before  November  first,  interest  at  the  rate  of 
six  per  cent  per  annum  will  be  deducted  for  the  period 
*' between  the  day  of  such  payment  and  the  first  day  of 
December  then  next  succeeding."  (§§  841  and  842.)  One 
per  centum  is  added  to  any  tax  remaining  unpaid  on  the  day 
last  named  and  after  January  first  following,  interest  at  the 
rate  of  seven  per  cent  per  annum  is  charged  upon  all  unpaid 
taxes  "  to  be  calculated  from  the  day  on  which  said  assess- 
ment-rolls and  warrants  shall  have,  been  delivered  to  said 
receiver  of  taxes  to  the  date  of  payment."  (§  843.)  Section 
853  provides  that  "  it  shall  be  lawful  for  the  said  receiver,  if 
any  tax  for  personal  property  shall  remain  unpaid  on  the 
fifteenth  day  of  the  month  of  January  succeeding  the  receipt 
by  him  of  the  rolls,  to  issue  his  warrant,  under  his  hand  and 
seal,  directed  to  the  sheriif  or  any  marshal  of  the  city  and 
county  of  New  York,"  commanding  him  to  collect  such  tax 
by  levy,  distress  and  sale  of  the  goods  and  chattels  of  the 
person  against  whom  such  warrant  is  issued.  "  In  case  of 
the  refusal  or  neglect  of  any  person  to  pay  any  tax  imposed 
on  him  for  personal  property,  if  there  be  no  goods  or  chattels 
in  hifl  possession  upon  which  the  same  may  be  levied  by 
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distress  and  sale  according  to  law  and  if  the  property  assessed 
shall  exceed  the  sum  of  one  thousand  dollars,  the  said  receiver, 
if  he  has  reason  to  believe  that  the  person  taxed  has  debts, 
credits,  choses  in  action  or  other  personal  property,  not  taxed 
elsewhere  in  this  state,  and  upon  which  levy  cannot  be  made 
according  to  law,  may  thereupon  in  his  discretion  make  appli- 
cation within  one  year  "  to  certain  courts  to  enforce  the  tax 
by  imposing  a  fine  for  misconduct  in  refusing  or  neglecting 
to  pay  the  same.  (§  857.)  It  is  made  "the  duty  of  the 
receiver  of  taxes  to  send  or  cause  to  be  sent  to  the  attorney 
for  the  collection  of  arrears  of  personal  taxes,  monthly,  all 
cases  of  personal  taxes  embraced  in  the  assessment-rolls,  when 
the  assessment  is  one  thousand  dollars  or  more,  and  upon 
which  a  warrant  to  any  of  the  marshals  of  said  city  and 
county  has  been  issued  and  unsatisfied  for  a  period  of  sixty 
days,  or  returned  unsatisfied  in  whole  or  in  part,  and  of  aU 
other  cases  of  personal  taxes,  except  in  those  cases  where  the 
comptroller  may  extend  the  warrant,  when  application  to  any 
court  may  be  made  for  the  collection  of  the  tax  and  the  said 
attorney  is  authorized  to  make  requisition  upon  the  said 
receiver  for  all  such  cases."  (§  859.)  Said  attorney  is 
"  charged  with  the  prosecution  of  all  suits  or  proceedings,  in 
any  court  having  jurisdiction,  for  the  collection  of  all  cases 
of  personal  taxes  sent  to  him  by  the  receiver  of  taxes,  or 
where  by  any  law  of  this  state  any  suit  or  proceeding  may  be 
instituted  by  such  receiver  *  *  *  for  the  collection  of 
any  tax  for  personal  property."     (§  860.) 

"Any  tax  duly  imposed  for  personal  property  upon  any 
person  or  corporation  in  the  city  and  county  of  New  York 
and  which  shall  remain  impaid  and  in  arrears  on  the  fifteenth 
day  of  January  succeeding  the  year  in  which  it  shall  have 
been  imposed,  may  be  recovered,  with  interest  and  costs,  by 
the  receiver  of  taxes  of  said  city  in  an  action  in  an^  court  of 
record  in  this  state."     (§  863.) 

These  are  all  the  provisions  contained  in  said  act  for  the 
compulsory  collection  of  taxes  upon  personal  property. 

This  action  is  founded  upon  section  863  but  the  defendant 
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contends  that  it  confers  upon  the  receiver  no  right  of  action 
against  a  non-resident  of  the  city  and  county  of  New  York. 
We  think,  however,  that  the  phrase  "  any  tax  duly  imposed  " 
refers  to  the  place  where  the  tax  was  laid  rather  than  to  the 
residence  of  the  person  upon  whom  it  was  laid  and  that  the 
section  should  be  construed  as  if  it  read  "any  tax  duly 
imposed  in  the  city  and  county  of  New  York  upon  any  per- 
son or  corporation."  It  is  natural  that  the  remedy  thus  pro- 
vided should  be  limited  to  the  taxes  imposed  in  the  particular 
locality  affected  by  the  statute  and  the  language  used  is 
appropriate  to  that  object,  but  not  to  a  limitation  depending 
upon  the  residence  of  the  person  taxed,  because  nothing  is 
said  upon  that  subject.  No  word  is  used  that  suggests  resi- 
dence and  we  are  not  at  liberty  t^  insert  one.  The  use  of 
the  general  terms  "  any  tax  "  and  "  any  person  "  indicates  an 
intention  to  include  everyone  taxable  upon  personal  property 
in  the  city  of  New  York  under  any  statute. 

Even  if  the  Banking  Act  was  not  in  force  when  the  Con- 
solidation Act  was  passed,  previous  legislation  had  provided, 
in  language  identical  with  that  used  in  the  Banking  Act,  for 
the  assessment  of  stockholders  in  banks  at  the  place  where 
the  bank  is  located,  without  reference  to  the  residence  of  the 
person  so  taxed.     (L.  1881,  ch.  477,  §  4.) 

In  enacting  the  Consolidation  Act,  therefore,  the  legislature 
is  presumed  to  have  had  in  mind  the  change  it  had  lately  made 
in  the  rule  governing  the  assessment  of  personal  property 
when  it  was  in  the  form  of  bank  stock.  (Sedgwick  Stat.  & 
Con.  Law  229-247.)  There  is  nothing  in  section  863  indicat- 
ing an  intention  to  expressly  exclude  such  assessments  from 
the  remedy  therein  provided,  and  we  do  not  think  that  they 
should  be  excluded  by  implication,  as  there  is  no  apparent 
reason  for  it.  There  is  greater  need  of  the  remedy  in  the 
case  of  non-residents,  because  absence  from  the  city  makes 
the  enforcement  of  the  tax  more  difficult.  We  think  that 
the  language  used  confers  a  general  right  of  action  in  per- 
soTumi  to  collect  taxes  imposed  for  personal  property  and 
that  if  the  legislature  had  intended  to  except  a  single  class 
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from  the  operation  of  the  section,  it  would  have  done  so  in 
express  terms.  {Powers  v.  Shepardy  48  N.  Y.  540 ;  Smith 
V.  People,  47  id.  330.) 

It  is  contended,  however,  that  such  an  action  cannot  be 
commenced  unless  a  warrant  for  the  collection  of  the  tax 
has,  in  the  language  of  section  859,  been  "  issued  and  unsatis- 
fied for  a  period  of  sixtjr  days,  or  returned  unsatisfied  in  whole 
or  in  part."     That  section  simply  requires  the  receiver  to 
send  certain  cases  to  the  attorney  for  the  collection  of  arrears 
of  personal  taxes.     It  first  provides  for  that  class  of  assess- 
ments, which  according  to  section  857  may  be  made  the  basis 
of  a  proceeding  to  pnnish  for  contempt,  and  then  adds  "  all 
other  cases  of  personal  taxes,"  with  an  exception  not  now 
material,  "  when  application  to  any  court  may  be  made  for 
the   collection   of  the   tax."     Whether  an   action  may  be 
regarded  as  an  application,  within  the  meaning  of  that  section 
or  not,  it  is  unnecessary  to  decide,  as  section  860  charges  said 
attorney  "  with  the  prosecution  of  all  suits  and  proceedings 
*     *     *    for  the  collection  of  all  cases  of  personal  taxes," 
including  not  only  those  sent  by  the  receiver,  but  also  such 
as  may  be  made  the  basis  of  an  action  by  that  officer  to  collect 
"any   tax  for  personal   property."     There   is  no  provision 
which  makes  the  issue  or  return  of  a  warrant  a  condition 
precedent  to  the  commencement  of  an  action.     That  condition 
is  required  only  in  case  of  a  proceeding  to  punish  for  con- 
tempt.    (§  857.)    It  is  also  claimed  that  it  is  a  condition  pre- 
cedent to  the   transmission  of  a  case  by  the  receiver  to  the 
attorney  for  prosecution  and  thus  becomes  a  condition  pre- 
cedent to  an  action,  but  we  find  no  satisfactory  foundation  for 
this  position  in  the  statute,  because  "  all  other  cases  of  personal 
taxes"  are  to   be   sent  in   the  same   way,  and  authority  is 
expressly  conferred  upon  the  attorney  to  prosecute  any  suit 
authorized  by  any  law  of  the  state  for  the  collection  of  any 
tax  for  personal  property.     Moreover,  the  statute  authorizes 
an  action   in  personam  to  be   commenced  on  the  very  day 
that  the    distress  warrant   may    first    be    issued.       On  the 
fifteenth   of   January   the   receiver   is   authorized   to  issue 
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his  warrant  (§  853)  or  commence  an  action.  (§  863.) 
The  legislature  could  not  have  intended  that  the  former 
should  necessarily  precede  the  latter,  because  it  provided  that 
the  warrant  should  be  returnable  within  thirty  days  after  the 
date  thereof.  It  could  not  well  be  issued  and  returned  unsat- 
isfied "  in  whole  or  in  part,"  on  the  same  day,  as  that  would 
give  no  time  for  effective  action  under  it  and  it  is  not  reason- 
able to  suppose  that  such  was  the  intention.  A  much  longer 
period  for  the  execution  of  the  warrant  was  clearly  in  con- 
templation, as  sixty  days  is  mentioned  in  section  859  as  the 
time  that  it  might  be  in  the  hands  of  the  marshaL 

The  defendant  invokes  the  principle  that  where  a  statute 
confers  a  right  and  prescribes  adequate  means  of  protecting 
it,  the  proprietor  of  the  right  is  confined  to  the  statutory 
remedy,  and  claims  that  it  should  be  applied  to  this  case. 
(JXidley  V.  MayheWj  3  Com.  1,  15.) 

We  do  not  think,  however,  that  the  Banking  Act  created 
a  new  right  within  the  meaning  of  the  principle  thus  relied 
upon,  because  bank  stock  was  assessable  before  that  act  was 
passed,  sometimes  on  one  basis  and  sometimes  on  another. 
(L.  1823,  chap.  262,  §  4 ;  1  E.  S.  414 ;  L.  1853,  cli.  634,  §  1 ; 
L-  1866,  ch.  761,  §  1 ;  People  v.  DoUn,  36  N.  Y.  59,  63.) 

Neither  tliat  act  nor  its  immediate  predecessor  made  any- 
thing assessable  wliich  was  not  so  before,  but  they  changed 
the  place  where  the  assessment  was  to  be  made  so  as  to  pro- 
mote convenience  and  certainty.  They  did  not  prescribe  the 
method  of  assessment,  but  left  that  to  existing  statutes,  except 
that  due  provision  was  made  for  the  allowance  of  "  all  the 
deductions  and  exceptions  allowed  by  law  in  assessing  the 
value  of  other  taxable  personal  property."  (L.  1881,  chap.  476, 
§  4 ;  L.  1882,  ch.  409,  §  312.)  They  provided  no  system  for  col- 
lecting the  tax  by  encouraging  voluntary  payments,  or  by  any 
other  means  except  by  a  proceeding  iii  rem  against  the  stock 
itself  or  by  a  warrant  to  be  issued  against  non-residents  by 
the  collector  or  county  treasurer.  Even  those  remedies  are 
not  applicable  to  the  city  of  Kew  York,  because  it  has  neither 
county  treasurer  nor  collector  who  could  issue  the  warrant. 
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The  action  to  foreclose  the  lien  of  the  tax  upon  the  stock  is 
to  be  brought  by  "  the  county  treasurer,  receiver  of  taxes  or 
other  officer  authorized  to  receive  such  tax  from  the  collector." 
(Id.  §§  6,  314.)  There  is  no  "  collector  "  in  that  city,  as  there 
is  elsewhere  in  the  state,  and  even  if  that  word  refers  to  the 
functions  rather  than  to  the  title  of  the  officer,  still  the 
"  receiver  of  taxes  "  is  the  only  collector  in  that  sense,  and  he 
cannot  receive  the  taxes  from  himself. 

The  Banking  Act,  standing  by  itself,  is  clearly  inadequate 
to  the  a^ssessment  or  collection  of  the  taxes  authorized  thereby, 
because  it  does  not  direct  how  the  assessment  is  to  be  made, 
nor  how  the  tax  is  to  be  collected,  except  as  mentioned  above, 
which  cannot  be  regarded  as  an  adequate  remedy.  We  think 
that  the  legislature  intended  to  furnish  an  additional  safeguard 
in  assessing  bank  stock  by  directing  that  it  should  be  assessed 
at  the  place  where  the  bank  is  located,  and  additional  but  not 
exclusive  remedies  to  aid  in  collecting  the  tax.  This  is  clearly 
indicated  by  section  315.  In  all  other  respects  the  general 
statutes  relating  to  the  subject  of  taxation  were  relied  upon 
to  furnish  the  method  of ,  procedure  both  in  assessing  and 
collecting. 

The  judgment  entered  upon  the  decisiAi  of  the  General 
Term  should  be  reversed  and  judgment  directed  on  the  ver- 
dict in  favor  of  the  plaintiff,  but  without  costs,  as  the  parties 
have  so  stipulated. 

All  concur,  except  Brown  and  Lanix)n,  JJ.,  dissenting. 

Judgment  accordingly. 


r 
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ALEXAin>ER  MoFaddek,  Appellant,  ^^  Van  Bxtssn  Allen 

et  al.,  Respondents. 

In  determining  as  between  mortgagor  and  mortgagee  whether  articles  on 
the  mortgaged  premises  at  the  time  of,  or  placed  thereon  by  the  mort- 
gagor, after  the  execution  of  the  mortgage  are  fixtures,  the  same  rules 
apply  as  between  grantor  and  grantee. 

So,  also,  the  same  rules  apply  to  articles  annexed  to  the  premises  by  a  sub- 
sequent grantee  or  a  vendee  in  possession  under  an  executory  contract 
to  purchase. 

The  lien  of  a  mortgagee,  therefore,  covers  all  that  was  realty  when  he 
accepted  the  security  and  all  accessions  to  the  realty,  except  when  by 
a  valid  agreement  to  which  he  was  a  party,  the  character  of  chattels 
is  impressed  upon  them. 

In  an  action  to  recover  for  the  alleged  conversion  of  certain  structures  and 
machinery  the  following  facts  appeared:  In  1878,  McF.,  the  father  of 
plaintiff,  executed  to  W.  a  mortgage  on  certain  real  estate  owned  by 
him.  Plaintiff  went  into  possession  under  an  oral  agreement,  as  alleged 
by  him,  that  he  was  to  have  the  use  of  the  place,  and  when  he  paid  the 
mortgage,  a  deed  thereof;  that  he  was  to  make  such  improvements  as  he 
chose,  with  the  right  to  remove  them  in  case  he  failed  to  pay  the  mort- 
gage. It  did  not  appear  that  the  mortgagee  in  any  manner  assented  to 
or  knew  of  this  agreement.  While  so  in  possession  plai  ntiff  erected  on  the 
premises  the  structures  and  placed  thereon  the  machinery  in  question,  and 
he  and  his  father  executed  another  mortgage  on  the  premises.  In  an 
action  to  foreclose  the  first  mortgage  plaintiff  and  the  second  mortgagee 
were  made  parties  defendant,  the  complaint  alleging  that  they  had,  or 
claimed  some  interest  in  or  lien  upon  said  premises,  which,  if  any, 
accrued  subsequent  to  the  lien  of  the  mortgage.  None  of  the  defend- 
ants appearing,  judgment  of  foreclosure  and  sale  was  entered  by  default, 
the  premises  sold,  and  by  a  writ  of  assistance,  plaintiff  was  ejected 
therefrom.  Held,  that  by  virtue  of  the  oral  agreement,  plaintiff  became 
beneficial  owner,  subject  to  the  mortgage,  and  all  improvements  made 
by  him  that  were  in  their  character  accessions  to  the  realty  were  subject 
to  the  lien  of  the  mortgage,  also  (Follett,  Ch.  J. ,  Brow^n  and  Vann, 
JJ.,  concurring),  that  if  plaintiff  intended  to  assert  title  to  the  fixtures 
he  was  bound  to  do  so  in  the  foreclosure  suit  and  was  estopped  by  his 
default  therein  from  making  such  a  claim  as  against  the  purchaser  or 
his  grantee. 

SliMon  ▼.  Bdwards  (85  N.  Y.  279) ;  Tifft  v.  Hort(m  (53  id.  877) ;  G.  M,  M 
Co.  V.  (iuinn  (76  id.  28) ;  Ty^an  v.  Boat  (108  id.  217),  distinguished. 

Reported  below,  50  Hun,  861. 

(Argued  June  18,  1892 ;   decided  October  1,  1893.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  20, 1888,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

This  was  an  action  to  recover  for  the  alleged  conversion  of 
certain  structures,  machinery  and  other  articles  placed  upon 
real  estate  by  plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion  of 

FOLLKTT,  Ch.  J. 

C.  A.  Kellogg  for  appellant. 

John  C.  Keeler  for  respondents. 

FoLLETT,  Ch.  J.  In  determining  as  between  mortgagor 
and  mortgagee,  whether  articles  are  or  are  not  fixtures,  the 
same  rules  prevail  which  are  applicable  to  cases  arising  between 
grantors  and  grantees.  {Snedeker  v.  Wa/rring^  12  N.  Y.  170 ; 
Gardner  v.  FinUy^  19  Barb.  317;  Laflin  v.  Griffiths^  35  id. 
58 ;  Robinson  v.  Preawich^  3  Edw.  Ch.  246 ;  Main  v. 
Schwarzwadder^  4  E.  D.  Smith,  273 ;  1  Dart  V.  and  P.  [t)th 
ed.]  607 ;  1  Jones  Mort.,  sec.  428.)  And  as  between  mort- 
gagor and  mortgagee  the  same  rules  are  applicable  to  articles 
placed  on  the  mortgaged  premises  by  the  mortgagor  after  the 
execution  of  the  mortgage.  {Gardner  v,  Firdey^  19  fiarb. 
317;  Rice  v.  Dewey ^  54  id.  455,  472;  SuUi/oam,  v.  Toole^  26 
Hun,  203;  Walrmley  \.  MUne,  7  C.  B.  [N.  S.]  115,  135; 
Winslow  V.  Merchants^  Ins,  Co.^  4  Met.  306;  Ex  parte 
Belcher,  4  D.  &  C.  703 ;  Ex  parte  Reynal,  2  M.  D.  &  De 
Gex,  443  ;  1  Jones  Mort.,  §  436 ;  1  Sug.  Vendors  [7th  Am. 
ed.]  37,  note  1 ;  Plwenix  Mills  v.  Miller,  4  N.  Y.  S.  R. 
787.)  In  tlie  ease  last  cited  the  rule  was  well  stated,  as  fol- 
lows :  "  A  mortgagee  of  real  property  is  entitled  to  have  his 
lieu  respected  as  to  all  that  was  realty  when  he  accepted  the 
security ;  also  as  to  all  accession  to  the  realty,  save,  perhaps, 
when  the  accession  is  made  under  an  agreement  with  the  party 
that  its  purchase  price  or  expense  shall  be  secured  and  is 
secured  by  a  lien  thereon." 
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The  same  rules  apply  to  articles  annexed  to  the  premiseB 
by  a  subsequent  grantee  or  vendee  in  poaseflcdon  nnder  an 
executory  contract  to  purchase.  (JEastman  v.  FoBteTy  8  Met. 
19 ;  Lynde  v.  Rowe^  12  Allen,  100 ;  Glidden  v.  Bennett^  43 
N.  H.  306  ;  Cooper  v.  Ada/mSy  6  Cush.  87 ;  Ogden  v.  Stocky 
34  m.  522 ;  Poor  v.  Oahmcm,  104  Mass.  309,  318 ;  1  Wash. 
R.  P.,  page  2,  par.  4.) 

Bearing  these  general  rules  in  mind,  it  remains  to  apply 
them  to  the  particular  facts  involved  in  the  case  at  bar,  which 
briefly  are  as  follows :  Jeremiah  McFadden  was  the  owner  in 
fee  of  eighteen  acres  of  land,  upon  which  was  a  mill-pond, 
saw-mill,  dwelling  and  bam.  December  11,  1878,  he  mort- 
gaged the  property  to  Orson  Wallace  to  secure  the  payment 
of  $400  five  years  thereafter,  with  semi-annual  interest,  which 
mortgage  was  duly  recorded  September  2,  1879.  The  plain- 
tiff, a  son  of  Jeremiah  McFadden,  occupied  the  premises 
from  December,  1879,  until  May  21,  1887,  when  he  was 
ejected  by  a  writ  of  assistance  issued  in  and  in  pursuance  of  a 
sale  made  by  virtue  of  a  judgment  foreclosing  said  mortgage. 

The  plaintiff  testified  that  it  was  orally  agreed  between 
himself  and  his  father  that  the  former  should  take  possession 
of  the  property,  have  the  use  of  it,  and  when  he  had  paid  the 
mortgage  he  was  to  have  a  deed.  The  son  was  to  make  such 
improvements  as  he  chose,  with  the  right  of  removing  them 
if  he  failed  to  pay  the  mortgage  and  acquire  the  property. 
Under  this  contract  the  son  occupied  the  property  for  nearly 
eight  years,  and  added  to  it  some  new  buildings  and  machinery. 
Under  this  contract  the  plaintiff  became  the  equitable  owner 
of  eighteen  acres,  and  on  paying  the  mortgage  could  have 
compelled  a  conveyance  of  the  legal  title  by  his  father. 
{Fremnan  v.  Freeman^  43  N.  Y.  34.)  The  plaintiff  could 
have  devised  the  land,  and,  had  he  died  intestate,  his  interest 
held  under  this'  oral  contract  would  have  descended  to  his 
heirs  subject  to  the  dower  right  of  his  widow.  {Cogmjoell  v. 
Cogswell,  2  Edw.  Ch.  231-239 ;  Grtjith  v.  Beecher,  10  Barb. 
432 ;  Warren  v.  Fean,  28  id.  333 ;  Dayton's  Surrogate  [3d  ed.], 
630.)     While  in  possession  of  the  eighteen  acres  under  this 
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arrangement  with  the  father,  the  plaintiff  and  his  father, 
with  their  wives,  executed  a  mortgage  on  the  eighteen  acres 
and  another  parcel  of  thirty-seven  acres  June  16,  1886,  to 
secure  $634.26  to  Francis  L.  and  Anna  M.  Harrison,  who 
were  made  defendants  in  the  action  to  foreclose  the  first  mortr 
gage,  and  they  became  the  purchasers  at  the  sale  and  after- 
ward conveyed  to  the  defendant.  It  is  not  asserted  that 
Wallace,  the  first  mortgagee,  or  the  Misses  Harrison  had 
notice,  actual  or  constructive,  of  the  alleged  contract  between 
the  father  and  the  son.  The  son,  by  the  execution  of  the 
mortgage,  treated  the  eighteen  acres  as  his  own,  and  the  build- 
ings and  the  machinery  as  a  part  of  it,  and  he  cannot  now  be 
permitted  to  assert  as  against  the  Misses  Harrison  or  the 
defendant,  their  grantee,  that  the  buildings  and  machinery 
were  not  fixtures. 

The  plaintiff,  his  wife,  Jeremiah  McFadden,  his  wife, 
Francis  L.  Harrison  and  Anna  M.  Harrison  were  defendants 
in  the  action  brought  by  Orson  Wallace  to  foreclose  his  mort- 
gage, and  were  personally  served  with  the  summons  and  com- 
plaint in  that  action.  The  complaint  contained  this  allegation : 
''  The  plaintiff  further  shows,  upon  information  and  belief, 
that  Alexander  McFadden,  Lunetta  McFadden,  Francis  L. 
Harrison,  Anna  M.  Harrison  and  Truman  Jones  have,  or  claim 
to  have,  some  interest  in  or  lien  upon  said  mortgaged  prem- 
ises, or  some  part  thereof,  which  interest  or  lien,  if  any,  has 
accrued  subsequently  to  the  lien  of  said  mortgagee." 

Xone  of  said  defendants  appeared  in  the  action  and  a  judg- 
ment of  foreclosure  was  recovered  by  default,  pursuant  to 
which  the  sale  before  mentioned  was  made,  and  the  writ  of 
assistance  was  issued. 

The  plaintiff's  rights  in  the  eighteen  acres  were  subsequent 
in  time  to  the  mortgage  given  to  and  foi'eclo^ed  by  Wallace, 
which  was  alleged  to  be  a  lien  on  the  property,  prior  in  law 
and  equity  to  the  rights  of  the  plaintiff  in  this,  and  the 
defendant  in  the  foreclosure  action.  If  the  plaintiff  intended 
to  assert  title  to  the  fixtures  he  was  bound  to  do  it  in  that 
action  and  he  could  not  lie  by  until  a  judgment  had  been 
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entered  declaring  his  rights  inferior  to  the  mortgage,  and  then 
assert  as  against  the  purchaser  under  the  judgment  or  his 
grantee  that  his  claim  to  the  buildings  and  machinery  was 
prior  to  the  lien  of  the  mortgage.  On  the  trial  of  this  action, 
the  plaintiff  testified  that  July  7,  1886,  he  "  stated  in  writing 
to  the  Ames  Engine  Manufacturing  Co.  for  the  purpose  of 
obtaining  credit  that  he  owned  in  fee  the  fifty-five  acres  of 
land  covered  by  said  two  mortgages,  and  that  March  3,  1887, 
he  wrote  to  the  agents  of  the  Misses  Harrison  (the  second 
mortgagees)  that  he  had  paid  his  father  for  the  eighteen  acres 
and  held  a  deed  thereof  subject  to  the  mortgage. 

This  statement  was  made  for  the  purpose  of  obtaining  a 
further  loan  from  them.  This  evidence  is  entirely  incon- 
sistent with  the  plaintiff's  present  claim  that  he  was  merely 
the  occupant  of  the  premises,  with  the  right  to  remove  bet- 
terments, instead  of  the  equitable  owner  with  the  right  to 
have  the  legal  title  upon  the  payment  of  the  Wallace  mort- 
gage ;  the  plaintiff  testified  that  he  was  not  a  tenant  of  his 
father,  and  paid  no  rent.  His  position  was  that  of  a  bene- 
ficial owner,  subject  to  the  mortgage,  and  all  improvements 
which  he  made  upon  the  property  were  subject  to  the  rules 
of  law  applicable  to  mortgagors  and  mortgagees. 

As  an  authority  for  the  position  that  the  agreement  between 
the  father  and  son  impressed  the  character  of  chattels  upon 
the  buildings  and  machinery,  we  are  referred  to  the  case  of 
Tyson  v.  Post  (108  N.  Y.  217) ;  an  examination  of  the  record 
in  that  case  shows  that  the  owner  of  the  premises  conveyed 
them  for  $70,000,  of  which  $10,000  was  paid  down  and 
$60,000  was  secured  to  be  paid  by  the  grantee  to  the  grantors 
by  two  mortgages  on  the  premises.  Post  paid  to  the  grantors 
$6,200  of  the  $10,000,  and  then  took  a  deed  of  the  premises  from 
the  first  grantee,  it  being  orally 'agreed  between  him,  the  mort- 
gagees and  Post  that  he  might  remove  the  railway  and  machin- 
ery whenever  he  chose.  This  was  held  sufficient  as  between 
the  mortgagees  and  Post  to  change  the  railway  and  machinery, 
which  were  immovables  or  fixtures,  into  movables  or  personal 
chattels,  and-  relieve  them  from  the  lien  of  the  mortgages. 
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In  the  case  at  bar,  if  the  mortgagees  and  the  owners  of  the 
fee  had  agreed  with  the  plaintiff  upon  a  sufficient  considera- 
tion that  he  might  remove  the  buildings  and  machinery,  then 
they,  as  between  the  parties  to  the  agreement,  would  have 
ceased  to  be  fixtures,  would  have  become  movables  and 
relieved  from  the  lien  of  the  mortgage.  But  the  mortgagees 
in  the  case  before  us  were  not  parties  to  the  alleged  agreement 
between  the  father  and  son  who  could  not  by  an  agreement 
between  themselves  affect  the  lien  of  the  mortgages  or  the 
rights  of  the  holder  of  them. 

The  judgment  should  be  affirmed  with  costs. 

Bradley,  J.  The  mortgage,  through  the  foreclosure  of 
which  the  defendants  derived  their  title,  was  prior  to  the 
agreement  between  the  mortgagor  and  the  plaintiff.  The 
title  taken  by  the  foreclosure  vested  by  relation  as  of  the 
time  mortgage  was  made.  {Hector^  etc.,  v.  Macky  93  N.  Y. 
488;  Battermcm  v.  Albright^  122  id.  484.)  It  does  not 
appear  that  the  mortgagee  in  any  manner  assented  to  such 
agreement. 

In  Sheldon  v.  Edwa/rds  (36  N.  Y.  279)  the  arrangement 
that  the  property  there  in  question  should  be  treated  as  per- 
sonal was  made  between  the  mortgagor  and  mortgagee. 

In  Tifft  V.  Horton  (55  N.  Y.  377)  there  was  a  stipulation 
of  the  mortgagee  made  before  the  sale  that  the  legal  rights 
of  the  plaintiff  should  not  be  changed  by  the  foreclosure  sale. 

In  Ghbe  M,  M.  Co,  v.  Quinn  (76  N.  Y.  23)  the  plaintiff 
was  assignee  of  lease  of  the  premises  made  prior  to  the  mort- 
gage, and  in  Tyson  v.  Post  (108  N.  Y.  217)  the  mortgagee 
was  a  party  to  the  agreement  that  the  property  in  controverey 
there  should  remain  personal. 

I  concur  in  affirmance. 

Brown  and  Vank,  JJ.,  concur  with  Follett,  Ch.  J., 
Haight,  J.,  concurs  with  Bradley,  J.  Parker,  J.,  dissents, 
and  Landon,  J.,  does  not  sit. 

Judgment  affirmed. 
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Abeam    M.    DeWitt    et  al.,    Appellants,   v.  The  Elmiba 
Transfer  Railway  Company,  Bespondent. 

The  canal  board  having  declared  abandoned  by  the  state  certain  land, 
part  of  the  Chemung  canal,  in  the  city  of  Elmira,  the  legislature  in 
1872  (Chap.  785,  Laws  of  1872),  conferred  upon  the  city  authority  to 
convert  the  abandoned  land  into  a  street;  this  was  accepted  by  the  city. 
Previous  to  this  the  state  had  granted  letters  patent  for  a  portion  of  the 
land  to  an  individual.  In  1878  an  act  was  passed  (Chap.  171,  Laws  of 
1878)  by  the  terms  of  which  the  state  released  and  transferred  to  the 
city  the  abandoned  land  ''for  the  use  and  purposes  of  a  street"  on 
condition  that  it  pay  to  the  claimants  under  the  letters  patent  a  sum 
specified  **  for  the  title  and  interests  of  the  state  and  of  said  defendants; " 
the  same  to  be  raised  by  assessment  upon  the  lands  to  be  benefited  by 
changing  the  canal  into  a  street.  The  payment  was  made  by  the  city 
and  accepted  by  the  claimants.  By  act  of  1881  (Chap.  482,  Laws  of 
1881),  plaintiffs,  who  owned  lots  adjoining  said  street,  acquired  whatever 
title  then  remained  in  the  state,  to  the  center  of  the  street  opposite  their 
lots.  In  an  action  to  restrain  defendant,  a  street  railroad  corporation, 
from  laying  its  tracks  on  that  portion  of  the  street,  held,  that  by  the  act 
of  1878  the  city  acquired  not  merely  the  easement  but  all  the  title  of 
the  state  then  outstanding,  to  be  held  in  trust  for  the  public  use  as  a 
street;  and  so,  that  plaintiffs  had  no  title  and  the  action  was  not 
maintainable. 

* 

(Argued  June  18,  18d2;  decided  October  1,  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  February  11,  1890,  which  reversed  an  interlo- 
cutory judgment  of  the  Special  Term  directed  upon  overrul- 
ing a  demurrer  to  the  complaint ;  the  appeal  brought  up  for 
review  the  decision  upon  the  demurrer. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Louis  Marshall  for  appellants. 

Frederick  Collins  for  respondent. 

Landon,  J.  The  complaint  to  which  the  demurrer  was 
interposed  sets  forth  in  detail  a  series  of  facts  which  the 
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plaintiffs  claim  show  that  two  lots,  which  they  own  on  the 
easterly  side  of  State  street  in  the  city  of  £lmira,  extend  to 
the  center  of  the  street,  and  that  the  fee  to  the  center  of  the 
street  is  in  them  subject  to  tlie  public  easement  for  street 
purposes ;  that  the  defendant,  a  street  railroad  corporation, 
obtained  the  consent  of  the  city  to  lay  its  railroad  tracks  and 
operate  its  railroad  in  State  street  and  over  the  portion  thereof 
ot  which  the  fee  is  in  the  plaintiffs,  but  has  not  obtained  any 
right  from  the  plaintiffs,  and  was  proceeding  to  lay  its  tracks. 
This  action  was  commenced  to  enjoin  the  defendant.  The 
material  facts  are  hereinafter  stated. 

On  July  17,  1866,  the  canal  board  of  the  state  declared 
abandoned  by  the  state  for  canal  purposes  certain  of  tha  lands 
of  the  Chemung  canal  in  tlie  city  of  Elmira  embracing  the 
locus  in  quo,  and  what  now  constitutes  State  street  in  that 
city.  The  state  was  the  owner  in  fee  of  such  lands.  The 
city  of  Elmira  subsequently  acquired  from  the  state  under 
Ch.  785,  Laws  1872 ;  Ch.  834,  Laws  1873 ;  and  Ch.  171, 
Laws  1878 ;  whatever  title  to  the  portion  thereof  now  con- 
stituting State  street  that  the  terms  of  those  acts  granted  to 
the  city,  or  authorized  it  to  acquire.  Before  the  abandonment 
of  the  canal  the  plaintiffs  owned  two  lots,  then  adjoining  the 
easterly  side  of  the  canal,  and  now  adjoining  the  easterly  side 
of  State  street.  Under  Ch.  482,  Laws  of  1881,  the  plaintiffs 
acquired  from  the  state  whatever  title  then  remained  in  it  to 
the  land  embraced  by  extending  the  side  lines  of  their 
adjoining  lots  to  the  center  of  the  prism  of  the  canal  and  mak- 
ing such  center  line  their  western  boundary.  Such  center 
line  is  now  the  center  line  of  State  street. 

If  the  city  acquired  from  the  state  only  an  easement  in  the 
land  used  for  State  street,  then  the  plaintiffs  are  owners  of 
the  fee,  subject  to  the  easement,  and  are  entitled  to  relief, 
otherwise  the  judgment  is  right  and  should  be  affirmed. 

Ch.  785,  Laws  1872,  purported  to  confer  upon  the  city  of 
Elmira  authority  to  convert  the  abandoned  canal  into  a  public 
street,  and  to  use  it  for  that  purpose,  buPit  expressly  reserved 
the  fee  in  the  land  to  the  state. 
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Ch.  834,  Laws  1873,  was  a  recognition  of  the  authority  con- 
ferred upon  the  city  by  the  previous  act,  and  conferred  upon 
the  Utica,  Ithaca  and  Elmira  Bailroad  Co.,  subject  to  the  con- 
sent of  the  city  of  Elmira,  the  right  to  use  such  bed  of  the 
canal  for  its  i-ailroad.  Section  6,  art.  7  of  the  Constitution  of 
1846  provided  that  "  the  legislature  shall  not  lease  or  other- 
wise dispose  of  the  canals  of  the  state."  It  is  not  necessary 
to  consider  the  scope  of  this  constitutional  provision  further 
than  to  remark  that  it  is  not  improbable  that  the  legislature  did 
not  grant  the  fee  of  the  abandoned  canal  to  the  city,  lest  such 
a  grant  might  contravene  the  provision. 

Prior  to  April  25,  1878,  the  city  had  accepted  the  privilege 
conferred  by  the  state  respecting  the  use  of  the  canal  bed  for 
a  street,  but  owing  to  a  claim  of  title  made  by  Lucius  and 
Joseph  Humphrey  and  Samuel  Hubbell  to  the  fee  of  another 
portion  of  the  abandoned  canal  forming  part  of  the  proposed 
street,  the  actual  grading  and  opening  of  the  street  had  not  been 
completed.  The  claim  of  Humphreys  and  Hubbell  to  title 
was  under  letters  patent  from  the  state,  which  were  granted 
to  their  grantors  July  17,  1866,  the  same  day  that  the  canal 
board  declared  the  canal  within  the  city  of  Elmira  abandoned. 

In  1876  the  people  of  the  state  brought  an  action  to  vacate 
the  letters  patent,  and  in  the  same  year  obtained  judgment  to 
that  effect  at  Special  Term,  which,  in  1878,  was  reversed  by 
ihe  General  Term.  {People  v.  Stephens^  13  Hun,  17.)  No 
judgment  upon  the  decision  of  the  General  Term  was  entered. 
No  appeal  was  taken.  The  Humphreys  and  Hubbell  claimed 
$23,000  as  the  value  of  the  land  involved  in  the  litigation  and  to 
be  taken  for  the  street.  The  city  proposed  to  assess  this  sum 
upon  other  property  benefited  in  case  the  letters  patent  were 
sustained ;  the  result  of  an  appeal  to  the  Court  of  Appeals 
was  considered  doubtful,  and  on  April  25,  1878,  chapter  171 
of  the  laws  of  that  year  was  passed.  All  its  provisions  material 
to  the  title  granted  to  the  city  were  subsequently  complied 
with.  It  is  upon  this  act  that  the  nature  of  the  city's  title 
chiefly  depends.  The  act  is  entitled  "An  act  transferring  a 
portion  of  the  Chemung  canal  to  the  city  of  Elmira  for  street 
SicKELs— Vol.  LXXXIX.        63 
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purposes."  Its  material  parts  are  as  follows :  "  Sec.  1.  All 
that  portion  of  the  Chemung  canal  (describing  it)  is  hereby 
released  and  transferred  to  the  city  of  Elmira  for  the  uses  and 
purposes  of  a  street  upon  the  condition  that  the  city  of  Elmira 
pay  to  Lucius  A.  Humphrey  and  Joseph  S.  Humphrey  jointly 
the  sum  of  five  thousand  dollars,  and  to  Samuel  A.  Hubbell 
the  sum  of  three  thousand  dollars  for  the  title  and  interest  of 
the  state  and  of  the  said  persons  therein  respectively,  and  also 
pay  the  sum  of  twelve  hundred  dollars,  the  costs,  charges  and 
expenses  of  the  state  incurred "  in  said  suit  respecting  the 
letters  patent,  and  also  upon  the  condition  that  the  city  of 
Elmira  should  raise  such  sums  of  money  by  assessment  upon 
the  lands  to  be  benefited  by  changing  the  canal  into  a  street. 

Thus,  under  the  act  of  1872,  the  city  had  acquired  the  right 
to  use  all  that  part  of  the  bed  of  the  abandoned  canal  that  it 
needed  for  a  street,  except  the  portion  thereof  claimed  by 
Humphreys  and  Hubbell.  The  validity  of  their  claim  was  in 
litigation  at  the  suit  of  the  state.  While  the  suit  was  pend- 
ing, the  construction  and  use  of  the  street  were  delayed. 

In  1874,  the  section  of  the  Constitution  above  referred  to 
was  amended,  the  amendment  taking  effect  January  1,  1875. 
The  section  was  changed  so  as  to  read :  "  The  legislature  shall 
not  lease  or  otherwise  dispose  of  tlie  Erie  canal,  the  Oswego 
canal,  the  Champlain  canal,  the  Cayuga  and  Seneca  canal,  or 
the  Black  Eiver  canal."  The  Chemung  canal  was  thereafter 
exempt  from  the  constitutional  prohibition  of  lease  or  disposal 
by  the  legislature.  The  state  was  thus  enabled  to  confer 
upon  the  city  the  title  to  the  canal  bed  which  it  had  thus  far 
withheld,  and  had  not  granted  by  the  letters  patent  in  litiga- 
tion. It  was  willing  to  settle  the  pending  litigation  with 
Humphreys  and  Hubbell,  and  vest  in  the  city  whatever  title 
and  interest  it  had  in  the  canal  bed,  if  Humphreys  and  Hub- 
bell would  do  the  same  in  respect  to  their  title,  upon  condition 
that  the  city  would  pay  the  state  its  costs  and  expenses  of  the 
litigation,  and  pay  Humphreys  and  Hubbell  $8,000.  Hence, 
the  act  of  April,  1878.  Its  terms  were  accepted  by  all  parties 
in  interest  and  complied  with. 
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Tims,  whatever  title  to  tlie  canal  remained  in  the  state  and 
in  Humphreys  and  Hubbell  was  paid  for  by  the  city  both  to 
the  state  and  to  Humphreys  and  Hubbell.  Unless  the  terms 
of  the  act  of  1878  granted  to  the  city  less  title  than  it  paid 
for,  the  city  acquired  all  the  title  that  was  outstanding.  By 
the  terms  of  the  act,  the  state  "released  and  transferred" 
the  canal  to  the  city.  If  Humphreys  and  Hubbell  had  any 
title,  they,  by  accepting  the  payment  made  to  them  for  it  by 
the  state  througli  the  city  under  the  terms  of  the  act,  con- 
sented that  the  state  should  transfer  to  the  city  their  title 
along  with  its  own.  The  payment  by  the  city  was  "  for  the 
title  and  interest  of  the  state  and  of  said  persons  (Humphreys 
and  Hubbell)  therein  respectively."  No  reservation  or  excep- 
tion of  title  is  expressed  in  tlie  act.  Its  second  section  does, 
indeed,  contain  a  reservation,  but  it  is  of  the  riglit  of  the  state 
to  connect  the  sewer  running  from  tlie  State  Reformatory  in 
Elmira  with  the  sewer  in  the  transferred  canal,  and  to  main- 
tain the  same.  There  is  no  other  reservation  ;  the  expression 
of  this  reservation  and  no  more  is  some  evidence  that  no  more 
was  intended.  It  is  true  that  the  canal  was  released  and  trans- 
ferred to  the  city  for  the  uses  and  purposes  of  a  street.  But 
the  city  had  the  right,  so  far  as  the  state  alone  could  confer 
it,  to  use  it  for  such  purposes  under  the  act  of  1872.  The 
new  grant,  under  the  act  of  1878,  was  manifestly  intended  to 
be  of  something  more  than  the  existing  right  to  use  it  for  the 
same  purpose,  and  we  find  this  addition  to  the  former  grant 
in  the  transfer  of  the  canal  itself  as  distinguished  from  and 
supplemental  to  the  existing  authority  to  use  it,  and  in  the 
express  statement  that  the  consideration  to  be  paid  is  for  the 
title  both  of  the  state  and  of  Humphreys  and  Hubbell. 

The  phrase  "  for  the  uses  and  purposes  of  a  street "  is  no 
reservation  of  any  j)art  of  the  title,  but  here  undoubtedly 
means  that  the  city  should  use  the  canal  for  that*  purpose  ; 
thus  showing  that  an  additional  consideration  for  the  grant 
moved  to  the  state  in  the  benefit  to  result  from  such  use. 
Title  thus  acquired  is  undoubtedly  to  be  held  in  trust  for  thq 
public  use,  and  the  legislature  if  necessary  could  control  and 
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direct  the  trust,  but  this  is  not  inconsistent  with  title  in  fee 
to  the  land  forming  the  street.  {KeUinger  v.  Forty-Second 
St.  R.  R,  Co,,  50  JSr.  Y.  206-209.)  We  conclude  that  the 
city  acquired  the  fee  under  the  act  of  1878. 

It  is  undoubtedly  true,  as  the  learned  counsel  for  the 
appellant  contends,  that  certain  grants  by  the  sovereign  are 
to  be  strictly  construed  in  favor  of  the  grantor,  and  are  not 
to  be  expanded  by  construction  so  as  to  embrace  more  than 
is  strictly  necessary  to  satisfy  their  terms.  In  the  recent 
case  of  Syracuse  Water  Co,  v.  City  of  Syracuse  (116  N.  T. 
167),  the  grant  of  a  franchise  claimed  by  the  grantee  to  be 
exclusive  was  tested  by  this  rule.  The  same  rule  of  strict 
construction  applies  to  the  grant  of  large  tracts  of  land  by 
the  state  to  corporations  to  promote  the  construction  of  rail- 
roads and  other  objects  of  public  utility,  but  also  of  private 
ownership  and  profit.  {Lea/venworth,  etc.,  R.  R.  Co.  v. 
Cnited  States,  92  U.  S.  733.) 

The  same  rule  is  applied  against  the  state  itself  or  the 
grantees  of  its  power  of  eminent  domain,  when  private  prop- 
erty is  taken  for  public  use  ;  the  policy  of  the  law  is  to  pro- 
tect the  private  owner  in  his  title  so  far  as  the  act  of  the 
legislature  and  the  public  purpose  will  permit.  (  Washington 
Cemetery  v.  Prospect  Park,  etc.,  R.  R.  Co.,  68  N.  Y.  591.) 

The  principles  involved  are  clear ;  the  state  should  be  pro- 
tected against  the  encroachment  of  private  interests  upon  its 
sovereign  rights,  and  against  the  overreaching  rapacity  of 
monopolistic  corporations;  and  private  parties  should  also 
be  protected  against  the  unnecessary  exactions  of  the  state. 

It  is  obvious  that  the  reason  of  these  rules  does  not  apply 
to  the  present  case.  The  land  here  in  question  had  ceased 
to  be  useful  to  the  ^tate,  was  a  small  strip  suitable  for  a  pubHc 
street,  and  could  best  be  devoted  to  that  purpose  by  a  grant 
of  it  by  the  state  to  the  city.  Undoubtedly  the  original  grant 
of  the  mere  easement  for  that  purpose  would  Jiave  sufficed  if 
no  complications  had  arisen  over  Hmnphreys  and  Hubbell's 
claim  of  title.  But  they  did  arise,  the  state  was  a  party  to 
them,  and  the  city  was  the  sufferer.     The  way  to  compose  the 
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difficalty  was  to  buy  out  Humphreys  and  Hubbell  and  the 
state,  and  since  it  was  uncertain  whether  the  title  was  in  one 
party  or  the  other,  to  take  all  the  title  both  could  confer. 
This  was  sought  to  be  accomplished  by  the  act  of  1878  and 
we  think  was  accomplished.  If  the  state  thereby  also  parted 
with  its  title  to  the  other  part  of  the  street  not  claimed  by 
Humphreys  and  Hubbell,  it  was  because  it  did  not  choose  to 
except  or  reserve  it. 

No  reason  is  perceived  why  the  statute  should  not  apply, 
which  provides  that  all  the  estate  or  interest  of  the  grantor 
shall  pass  by  the  grant,  unless  the  intent  to  pass  a  less  estate 
shall  appear  by  express  terms,  or  be  necessarily  implied  in  the 
terms  of  the  grant.     (1  R.  S.  748,  §  1.) 

The  judgment  should  be  affirmed  with  costs. 

AH  concur,  except  Bradley,  J.,  not  voting. 

Judgment  affirmed. 


Thibd  National  Bank  of  Springfield,  Mass.,  Bespondent,  v. 

Orlando  B.  Hastings,  Appellant. 

Defendant,  a  resident  of  this  state,  made  his  promissory  note  for  the 
accommodation  of  the  payee,  a  Massachusetts  corporation,  which  was 
indorsed  and  transferred  by  the  latter  to  a  firm  in  that  state.  Said  cor< 
poration  was  adjudged  to  be  insolvent  by  a  court  of  insolvency  of  said 
state.  Plaintiff,  then  the  holder  of  the  note,  with  knowledge  that 
defendant  was  accommodation  maker,  proved  its  claim  on  said  note* 
The  corporation  paid  into  court  a  percentage  upon  its  indebtedness,  as 
directed  by  judgment  of  said  court,  upon  which  payment,  pursuant  to 
said  judgment  and  the  laws  of  said  state,  it  was  discharged  from  all 
debts  proved  or  provable  against  it.  Plaintiff  accepted  the  percentage, 
signing  a  receipt  in  full  of  the  liability  of  the  corporation.  In  an  action 
upon  the  note,  7ield,  that  while,  as  between  the  maker  and  payee  of  the 
note,  the  latter  was  principal  and  the  former  wa'S  surety,  the  action  of 
the  plaintiff  was  not  a  voluntary  discharge  of  the  principal,  nor  did  it 
in  any  way  impair  the  rights  of  the  surety:  and  so.  that  plaintiff  was 
entitled  to  recover  the  balance. 

Gardner  v.  Oliver  Lee  dt  Co:%  Bank  (11  Barb.  558);  Phelps  v.  Borland  (lOa 
N.  Y.  406),  distinguished. 

Reported  below,  58  Hun,  681. 

(Argued  June  14,  1892;  decided  October  1,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  on  the  first  Monday  of  May,  1890,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  directed 
by  the  court. 

This  action  was  to  recover  the  amount  unpaid  on  a  promis- 
sory note,  and  was  brought  by  an  indorsee  against  the  maker. 
It  was  defended  upon  the  ground  that  the  maker  had  been 
discharged  from  liability. 

April  11,  1887,  the  defendant,  at  the  city  of  New  York, 
made  the  note  in  suit,  whereby  he  promised  to  pay,  at  that 
city,  to  the  order  of  Hurlbut  Paper  Company,  $2,904.46,  five 
'months  after  date.  The  note  was  made  for  the  accommoda- 
tion of  the  payee,  a  firm  composed  of  Thomas  O.  Hurlbut  and 
Henry  C.  Hurlbut.  It  was  indorsed  by  the  payees,  and  by 
them  sold  to  Fennessy,  Armstrong  &  Co.,  of  Springfield, 
Mass.,  who,  before  maturity,  sold  and  delivered  it  to  plaintiff. 

The  Hurlbuts  were  resident  citizens  of  Massachusetts,  and 
were  there  engaged  in  business.  The  plaintiff  was  a  national 
bank  engaged  in  business  in  the  same  state.  The  defendant 
was  and  is  a  resident  citizen  of  the  state  of  New  York.  The 
note  fell  due  September  14,  1887.  On  the  19th  of  July, 
1887,  the  Hurlbut  Paper  Co.  was,  upon  its  own  petition, 
adjudged  to  be  insolvent  by  a  court  of  insolvency  of  the  state 
of  Massachusetts.  The  note  was  presented  for  payment  at 
maturity,  but  it  was  not  paid  and  was  protested.  September 
30,  1887,  the  plaintiff's  president  was  told  that  the  defendant 
made  the  note  for  the  accommodation  of  the  payee.  On  the 
next  day,  the  summons  and  complaint  in  this  action  were  per- 
sonally served.  October  3,  1887,  the  plaintiff  duly  proved  its 
claim  on  said  note  against  the  Hurlbut  Paper  Co.  in  the 
insolvency  court,  and  on  the  fifth  of  that  month,  the  insolv- 
ents filed  with  the  court  a  proposal  to  compromise,  by  which 
they  offered  to  pay  in  full  all  debts  entitled  to  priority,  the 
expenses  of  the  proceedings,  and  twenty  per  cent  of  all  other 
debts.  A  notice  to  the  creditors  was  issued  by  the  court,  and 
the  hearing  was  set  for  December  6,  1887,  on  which  date  the 
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court  found :  "  That  the  required  proportion  in  number  and 
value  of  the  creditors,  wlio  have  proved  their  claims,  have 
assented  in  writing  to  said  composition  in  accordance  with  the 
law,  and  all  the  requirements  of  law  having  been  complied 
with,  it  appears,  and  I  find  that  said  composition  has  been  duly 
assented  to,  and  is  consistent  with  justice  and  for  the  interest 
of  the  creditors." 

It  was  thereupon  adjudged  that  the  insolvents  should  pay 
the  sums  into  court ;  that  the  register  should  pay  it  over  to 
the  persons  severally  entitled  thereto,  and,  further : 

"  That  when  said  sums  of  money  shall  have  been  paid  into 
court  as  aforesaid,  a  certificate  of  discharge  shall  thereupon 
be  granted  to  said  debtors." 

January  3,  1888,  the  insolvents  paid  the  required  sum  into 
court,  and  thereupon  they  were  discharged  from  all  copartner- 
ship debts  provable  against  their  estates  founded  on  any  con- 
tract made  or  to  be  performed  by  them  within  the  state  of 
Massachusetts. 

February  1,  1888,  the  plaintiff  received  from  the  register 
its  percentage  on  the  note,  and  indorsed  thereon  the  follow- 
ing receipt : 

"Received  of  E.  T.  Slocum,  Register  of  the  Berkshire 
County,  Mass.,  Court  of  Insolvency,  five  hundred  and  seventy- 
five  -j^  dollars  in  full  of  the  liability  of  the  Hurlbut  Paper 
Co.,  on  within  note  paid  under  the  terms  of  the  composition 
of  said  Hurlbut  Paper  Co.,  in  insolvency,  duly  confirmed  by 
said  court.  F.  H.  HARRIS,  Fres.'' 

Flarnen  B.  Candler  for  appellant. 

James  Z.  Bishop  for  respondent. 

/oLLETT,  Ch.  J.  In  case  two  persons  are  liable  for  a  debt, 
one  as  principal  and  one  as  surety,  a  voluntary  release  by  the 
creditor  of  the  principal  with  knowledge  of  the  relation  exist- 
ing  between  the  debtors  discharges  the  surety.  As  between 
the  Hurlbut  Paper  Co.  and  the  defendant,  the  former  was 
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principal  and  the  latter  surety,  of  which  fact  the  plaintiff  waa 
told  September  30,  1887.  The  question  presented  by  the 
record  is,  did  the  plaintiff  after  that  date  voluntarily  discharge 
the  principal  debtor,  or  in  any  way  impair  the  surety's  rights 
or  remedies  against  the  principal.  If  this  question  is  answered 
in  the  affirmative  the  judgment  must  be  reversed,  but  if  in 
the  negative  it  must  be  affirmed.  The  discharge  alleged  and 
attempted  to  be  established  arises  out  of  the  insolvency  pro- 
ceedings and  the  acceptance  by  the  plaintiff  of  the  percentage 
paid  in  those  proceedings. 

Among  other  provisions  in  the  statutes  of  Massachusetts, 
regulating  insolvencies  and  proceedings  by  and  against  insolv- 
ents, are  the  following : 

§  81.  "  The  debtor  shall  thereupon,  except  as  provided  in 
section  84,  be  absolutely  and  wholly  discharged  from  debts 
proved  against  his  estate,  and  from  all  debts  provable  under 
this  chapter  and  founded  on  any  contract  made  by  him 
*  *  *  while  an  inhabitant  of  this  state,  if  made  within 
this  state,  to  be  performed  within  the  same,  or  due  to  any 
person  resident  therein  at  the  time  of  the  first  publication  of 
the  notice  of  the  issuing  of  the  warrant."  (Chap.  157,  p.  892, 
Public  Stat,  of  Mass.  of  1882.) 

The  debt  sought  to  be  recovered  is  not  within  the  exception 
mentioned  in  section  84. 

The  Hurlbut  Paper  Co.  was  a  firm  engaged  in  business  in 
Massachusetts,  and  both  of  the  partners  were  resident  citizens 
of  that  state,  in  which  they  made  the  indorsement  by  which 
the  debt  was  incurred  which  they  promised  to  pay  in  the  city 
of  New  York,  but  it  was  due  to  a  resident  of  the  state  of 
Massachusetts. 

The  insolvents  and  the  plaintiff  being  resident  citizens  of 
that  state  were  bound  by  its  statutes  and  subject  to  the 
decisions  of  its  courts,  in  all  matters  of  which  they  had  juris- 
diction, provided  jurisdiction  over  their  persons  was  acquired. 
The  Insolvency  Court  had  jurisdiction  of  the  subject-matter 
and  acquired  jurisdiction  over  the  insolvents  by  their  petition, 
and  of  the  plaintiff  by  issuing  a  warrant  against  the  estate  of 
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the  debtors  and  serving  notice  thereof  on  the  plaintiff.  Hay- 
ing jurisdiction,  the  court  was  authorized  to  make  a  decree 
discharging  the  insolvents  from  all  liability  on  their  indorse- 
ment of  the  note  held  by  the  plaintiff,  no  matter  whether  it 
appeared  in  the  proceedings  or  not.  Had  the  plaintiff  volun- 
tarily procured  the  discharge  of  the  Hurlbut  Paper  Co.  from 
its  liability  on  the  note,  the  defendant  would  have  been 
released.  {Gardner  v.  Oliver  Lee  cfe  Co^8  Bcmk^  11  Barb. 
658 ;  Phelps  v.  Borlwrid^  103  N.  T.  406.)  In  the  cases  cited, 
the  creditors  were  not  within  the  jurisdiction  of  the  insolvency 
courts,  but  voluntarily  appeared,  thus  giving  the  court  juris- 
diction over  them  and  authority  to  discharge  the  debtors  from 
all  liabilities  to  them.  But  such  is  not  the  case  at  bar.  The 
plaintiff  did  not  institute  the  proceedings  against  the  insol- 
vents nor  did  it  consent  to  the  compromise  approved  by  the 
court,  and  nothing  that  it  did  or  omitted  to  do,  procured  or 
contributed  to  the  discharge  of  the  insolvents.  The  bank 
being  within  the  jurisdiction  of  the  court,  its  claim  would 
have  been  discharged,  though  it  had  refrained  from  proving 
it.  Had  the  plaintiff  refused  to  prove  its  debt,  it  would  have 
had  no  effect  upon  the  proceedings,  nor  upon  the  rights  of 
the  defendant,  except  it  would  have  deprived  him  of  the 
benefit  of  the  percentage  paid  on  the  compromise,  of  which 
he  would  have  had  just  cause  for  complaint. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

•Judgment  affirmed, 
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The  People  op  the  State  op  New  York,  Bespondent,  v. 
The  Long  Island  Kailboad  Company,  Appellant. 

The  provision  of  the  act  of  1884  (§  3,  chap.  439,  Laws  of  1884)  that:  "At 
a  point  where  a  street  *  *  *  or  traveled  way  is  crossed  at  the  same 
level  by  a  railroad  *  *  *  the  Supreme  Court  or  County  Court  may, 
upon  application  *  »  »  order  *  *  »  that  gates  shall  be  erected 
across  such  street  *  *  *  and  that  a  person  be  stationed  to  open 
and  close  such  gates  when  an  engine  or  train  passes"  is  consti- 
tutional; it  is  not  in  violation  of  the  constitutional  provision  vesting 
legislative  powers  exclusively  in  the  legislature  (State  Const,  art.  8,  §  1) 
as  it  does  not  give  to  the  court  legislative  powers,  but  makes  the 
erection  and  operation  of  the  gates  provided  for  dependent  upon  their 
necessity,  to  be  ascertained  and  determined  in  the  manner  provided,  and 
when  such  an  order  is  made,  stiid  act  is  effectual  to  enforce  compliance. 

Barto  V.  Himrod  (8  N.  Y.  483),  distinguished. 

Although  the  statute  does  not  in  express  terms  declare  that  it  shall  be  the 
duty  of  a  railroad  company  to  obey  an  order  so  made  by  the  court,  this 
is  to  be  implied. 

The  term  *'  person,"  as  used  in  the  provision  of  the  Penal  Code  (§  154), 
making  a  willful  omission  to  perform  any  duty  enjoined  by  law 
upon  any  public  officer  or  upon  any  person  holding  a  public  trust  or 
employment,  where  no  special  provision  shall  have  been  made  for 
punishment  of  such  delinquency,  punishable  as  a  misdemeanor,  includes 
a  corporation  as  well  as  a  natural  person. 

Where  a  railroad  corporation,  therefore,  willfully  omitted  to  obey  an  order 
of  a  county  judge  directing  it  to  operate  gates  at  a  certain  street  cross- 
ing as  provided  by  said  act,  lield,  thivt  an  indictment  for  a  misdemeanor 
under  said  provision  of  the  Penal  Code  was  properly  sustainable. 

Reported  below,  58  Hun,  412. 

(Argued  June  14,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  8,  1890,  which  affirmed  a  judgment 
convicting  defendant  of  a  misdemeanor,  entered  upon  a  ver- 
dict of  the  Court  of  Sessions  in  the  county  of  Suffolk. 

The  defendant  charged  by  indictment  with  willful  omis- 
sion to  operate  gates  erected  at  certain  street  crossings  of  its 
railroad  in  the  village  of  Sag  Harbor,  was  tried,  convicted 
and  subjected  to  a  fine  of  $500.     The  gates  were  erected  by 
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virtue  of  an  order  of  the  County  Court  of  that  county, 
which  directed  their  erection  and  operation  pursuant  to  the 
statute. 

^.  £.  Smsdaie  for  appellant. 

Benjamm  H.  Reeve  for  respondent. 

Bradley,  J.  The  main  proposition  urged  by  the  defend- 
ant is  that  the  statute  providing  for  the  direction  by  order  of 
the  court  that  railroad  companies  erect  and  operate  gates  at 
street  crossings,  etc.,  is  unconstitutional  for  the  alleged 
reason  that  it  seeks  to  vest  legislative  powers  in  the  coui*t. 
If  that  is  the  effect  of  the  statute  the  defendant's  contention 
would  be  supported  since  such  power  is  vested  only  in  the 
senate  and  assembly  (Const,  art.  3,  §  1),  with  the  .single 
exception  that  powers  of  local  legislation  may  by  statute  be 
conferred  upon  boards  of  supervisors.  (Id.  §  23.)  And 
municipal  corporations  may  be  given  power  to  pass  ordinances. 

The  statute  in  question  is  entitled  "An  act  for  the  better 
protection  of  life  and  property  upon  the  railroads  of  the 
state,  to  promote  the  safe  and  better  management  of  steam 
railroads."  And  it,  among  other  things,  provides  that  "At  a 
point  where  a  street  *  *  *  or  traveled  way  is  crossed  at 
the  same  level  by  a  railroad  *  *  *  the  Supreme  Court 
or  County  Court  may,  upon  the  application  of  the  local 
authorities  and  upon  ten  days'  notice  to  the  railroad  corpora- 
tion whose  road  so  crosses,  order  *  *  *  that  gates  sliall 
be  erected  across  such  street  *  *  *  and  that  a  person 
be  stationed  to  open  and  close  such  gates  when  an  engine  or 
train  passes  *  *  *.  Such  order  shall  only  be  made  after 
the  refusal  or  neglect  of  such  corporation  to  *  *  *  erect 
such  gates  after  having  been  requested  so  to  do  by  such  local 
authorities."     (L.  1884,  ch.  439,  §  3.) 

No  legislative  power  was  given  to  the  court.  But  the 
statute  made  the  erection  and  operation  of  gates  by  railroad 
companies  at  places  coming  within  those  mentioned,  depend- 
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ent  upon  the  necessity  of  them  for  tlie  safety  of  travel  upon 
the  streets,  to  be  ascertained  and  determined  in  the  manner 
provided ;  and  when  the  order  is  so  made  by  the  court,  the 
statute  is  eflfectual  to  enforce  the  duty  of  compliance  with  it. 
This  is  a  condition  not  upon  which  the  taking  effect  of  the 
statute  is  dependent,  but  upon  which  its  application  becomes 
effectual  for  the  purpose  and  at  the  places  within  its 
contemplation. 

In  Barto  v.  Ilimrod  (8  K  Y.  483)  the  difficulty  with  the 
statute  there  under  consideration  (L.  1849,  ch.  140)  was  that 
it  provided  for  the  submission  to  the  electors  to  determine 
whether  the  act  should  or  not  become  a  law.  That  was  a 
legislative  function ;  and  it  was  held  that  it  could  not  be 
delegated  to  or  made  dependent  upon  the  popular  vote.  The 
proposition  in  that  case  has  no  necessary  application  to  the 
present  one.  The  act  in  question  has  the  import  of  a  per- 
fected statute.  And  the  fact  that  its  operation  in  the  appli- 
cation of  it  to  the  cases  which  might  arise  is  dependent  upon 
prescribed  contingencies,  furnishes  no  constitutional  objection 
to  it.  {BomJc  of  Rome  v.  Village  of  Rome^  18  N.  T.  38 ; 
Clarice  v.  City  of  Rocliestery  28  id.  605 ;  In  re  Gilbert 
K  Ry,  Co.,  10  id.  361 ;  Feojple  v.  Fire  Asm,,  92  id.  311 ; 
Jn  re  Sith  St.  R.  R.  Co.,  102  id.  343.)  And  although  the 
statute  does  not  in  express  terms  declare  that  it  shall  be 
the  duty  of  a  railroad  company  to  observe  the  direction  of  the 
order  so  made  by  the  court,  such  is  the  implicative  effect  of 
the  provision  in  its  meaning  and  purpose.  The  creation  of 
the  power  to  determine  the  necessity  of  such  safeguards  at 
intersection  of  railroads  with  streets  was  legislative,  and  the 
exercise  of  the  power  so  given  is  judicial.  The  result  of  the 
latter  in  the  manner  prescribed  is  the  condition  upon  which 
the  application  of  the  statute  is  made  effectual.  And 
whether  or  not  there  may  be  any  better  or  more  reasonable 
method  of  accomplishing  it,  is  solely  a  legislative  question. 
In  this  case  the  requisite  order  was  duly  made  by  the  County 
Court.  The  gates  were  erected.  The  evidence  warranted 
the  charge  of  willful  omission  of  the  defendant  to  operate 
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the  gates  on  the  passage  of  its  trains ;  and  as  there  is  no  special 
provision  for  its  punishment  as  the  consequence,  reference  is 
made  to  the  statute  which  provides  that  "  where  any  duty  is 
or  shall  be  enjoined  by  law  upon  any  public  oflBcer,  or  upon 
any  person  holding  a  public  trust  or  employment,  every 
willful  omission  to  perform  such  duty,  where  no  special  pro- 
vision shall  liave  been  made  for  punishment  of  such  delin- 
quency, is  punishable  as  a  misdemeanor."  (Penal  Code, 
§  154.)  The  term  "  person  "  includes  a  corporation  as  well  as 
a  natural  person.  (Id.  §  718,  sub.  13.)  And  as  the  defend- 
ant is  a  corporation  of  this  state,  and  as  suc^  holds  the  public 
employment  of  a  common  carrier,  the  case  against  it  seems  to 
be  within  those  provisions  of  the  Penal  Code.  All  the  facts 
essential  to  the  offense  were  alleged  in  the  indictment,  and 
the  verdict  of  the  jury  was  supported  by  the  evidence. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Frank  B.  Chapman,  Appellant,   v.  Gbobgb  F.   Comstook, 

Respondent. 

An  order  of  (General  Term  granting  a  new  trial  in  an  action  tried  by  a 
jury,  where  there  is  a  conflict  of  evidence  and  the  order  may  have  been 
made  upon  the  facts,  is  not  reviewable  in  this  court  unless  it  appears 
from  the  record  that  the  order  was  affirmed  as  to  the  facts,  or  the  appeal 
therefrom  dismissed. 

Reported  below,  68  Hun,  825. 

(Argued  June  14,  1892;  decided  October  1,  1802.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  December  6, 
1890,  which  reversed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict  and  reversed  an  order  denying  a  motion  for  a 
new  trial,  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Opinion  of  the  Court,  per  Haight,  J. 
Edwin  Nottinghcmi  for  appellant. 

Andrew  H.  Green  for  respondent. 

Haioht,  J.  This  action  was  brought  to  recover  the  sum  of 
$8,973.37,  being  the  amount  due  and  owing  the  plaintiff  by 
the  American  Dairy  Salt  Company  (Limited),  a  business  cor- 
poration organized  under  chapter  611,  of  the  Laws  of  1875. 
It  was  sought  to  maintain  the  action  against  the  defendant 
upon  tne  ground  that  he  was  the  president  and  director  of  the 
<;orporation,  and  that  the  corporation  had  failed  to  file  the 
annual  report  required  by  the  statute  during  the  years  1881 
to  1888,  inclusive. 

On  and  prior  to  February  11,  1882,  tlie  plaintiff  held  a 
promissory  note  for  $10,880.90  of  the  Onondaga  Coarse  Salt 
Association,,  of  which  Thomas  MoUoy  was  treasurer.  That 
company  was  winding  up  its  business  and  desired  to  pay  the 
note.  The  plaintiff  asked  MoUoy  if  he  had  any  place  he 
could  use  it  for  him,  saying  that  he  had  no  place  for  it  and 
did  not  want  to  use.  it  at  that  time.  MoUoy  said  he  could  take 
it  for  the  American  Dairy  Salt  Company  (Limited),  of  which 
he  was  also  treasurer.  Further  conversation  took  place  in 
reference  to  the  responsibility  of  the  company  and  its  directors, 
resulting  in  the  plaintiff's  leaving  the  money  with  that  com- 
pany, and  it  issued  to  him  a  pass-book  in  which  was  entered 
"  Frank  B.  Chapman,  in  special  account  with  the  American 
Dairy  Salt  Company  (Limited)."  Under  the  credit  column 
was  entered  February  11,  1882,  cash  $10,880.90,  and  semi- 
annually thereafter  interest  was  credited  upon  that  amount  at 
the  rate  of  six  per  cent.  The  plaintiff  was  subsequently  paid 
$4,300  April  30,  1885  ;  $1,000  June  1, 1888 ;  $1,000  July  11, 
1888,  for  which  receipts  were  given.  Shortly  after  the  last 
payment  the  company  failed,  refused  to  pay  the  balance,  and 
in  October  following  a  receiver  was  appointed.  The  com- 
plaint alleges  that  the  money  was  deposited  with  the  com- 
pany by  the  plaintiff.  This  was  controverted  by  the  answer, 
which  alleged  that  it  was  loaned,  that  the  corporation  was 
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not  organized  or  authorized  to  do  a  banking  business  or  to 
receive  deposits  of  money,  but  on  the  contrary  was  forbidden 
by  law  from  so  doing,  and  that  more  than  three  years  had 
elapsed  after  the  cause  of  action  accrued  Ibef ore  the  com- 
mencement of  this  action.  The  trial  court  submitted  to  the 
jury  the  question  as  to  whether  the  leaving  of  the  money  with 
the  company  was  a  loan  or  a  deposit,  instructing  them  that  if  it 
was  a  loan,  it  was  not  necessary  for  the  plaintiff  to  make  a 
demand  and  that  his  right  of  action  accrued  eo  tnstcmtiy  and 
that,  consequently,  the  Statute  of  Limitations  had  run  as  to 
his  claim  against  the  defendant ;  but  if  they  found  that  the 
money  was  left  with  the  company  as  a  deposit,  no  right  of 
action  would  accrue  until  there  was  a  demand  for  the  pay- 
ment ot  the  money  and  the  same  was  refused.  That  such 
demand  was  not  made  until  the  summer  of  1888,  and,  conse- 
quently, the  Statute  of  Limitations  would  not  interfere  with 
the  plaintiiFs  right  to  recover.  The  verdict  was  for  the  plain- 
tiflE.  A  motion  for  a  new  trial  was  then  made  upon  the 
minutes  upon  various  grounds,  among  whicli  was  that  the  ver- 
dict was  contrary  to  the  evidence.  The  motion  was  denied 
and  an  appeal  was  taken  to  the  General  Term  from  the  judg- 
ment and  from  the  order  denying  anew  trial.  The  General 
Term  reversed  the  judgment  and  order,  and  granted  a  new 
trial  with  costs  to  abide  the  event.  In  the  order  of  reversal 
the  General  Term  certified  that  it  was  held  and  decided  by 
that  court :  "  1.  That  the  verdict  ought  to  have  been  directed 
in  favor  of  the  defendant,  or  a  nonsuit  granted.  2.  That  the 
verdict  is  against  the  evidence.  3.  That  tlie  several  excep- 
tions taken  to  the  refusal  to  charge  present  error." 

The  appellant  gave  the  usual  stipulation  for  judgment 
absolute  and  appealed.  Is  the  order  appealable  to  this  court  ? 
The  appellant  insists  that  it  is.  The  respondent  does  not 
dispute  this  but  claims  that  the  new  trial  is  to  be  regarded  as 
granted  on  questions  of  fact.  If  so,  we  are  unable  to  under- 
stand how  it  is  appealable.  As  we  have  seen,  one  of  the 
grounds  upon  which  the  court  certifies  that  the  reversal  was 
based  is  "  That  the  verdict  is  against  the  evidence."     If  from 
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this  we  are  to  uaderstand  that  the  new  trial  was  granted  for 
tlie  reason  tliat  the  verdict  was  against  the  weight  of  evidence, 
then  we  cannot  review  the  order.  (Code  of  Civil  Procedure, 
§  1338  ;  In  the  Matter  of  Ross,  87  N.  T.  514-516.) 

But  if  as  is  claimed,  it  was  held  by  the  General  Term  that 
there  was  no  evidence  to  sustain  the  verdict,  and  if  we  should 
reach  the  conclusion  that  the  court  erred  in  this  regard  then 
the  question  as  to  whether  the  verdict  was  against  the  weight 
of  evidence  is  left  open  undetermined.  That  question  was 
distinctly  raised  by  tha  motion  for  a  new  trial,  and  the  order 
entered  thereon  was  brought  up  for  review  in  the  Greneral 
Term,  and  if  we  should  now  reverse  the  General  Term  and 
affirm  the  judgment  of  the  trial  court,  the  defendant  would 
have  a  judgment  against  him,  entered  upon  a  verdict  and 
affirmed  in  the  court  of  last  resort,  without  having  his  ques- 
tion considered  as  to  whether  the  verdict  was  against  the 
weight  of  evidence.  The  rule  is  now  well  settled  that  an 
order  of  the  General  Term  granting  a  new  trial,  in  an  action 
tried  before  a  jury,  when  there  was  a  conflict  of  evidence, 
and  the  order  may  have  been  made  upon  the  facts,  is  not 
reviewable  in  this  court  unless  it  appears  from  the  record 
that  the  order  was  affirmed  as  to  the  facts,  or  the  appeal 
therefrom  dismissed.  ( Wright  v.  Hunter^  46  N.  Y.  409 ; 
Ha/rris  v.  Burdett^  73  id.  336 ;  Snehley  v.  Corvner^  78  id. 
218 ;  Kennicutt  v.  Parmalee^  109  id.  650 ;  Voisin  v.  Com- 
mercial M^utual  Ins,  Co.^  123  id.  120-131 ;  PeilY.  Reinharty 
127  id.  381-385 ;  WiUiama  v.  i>.,  L.  <&  W.  R.  R.  Co., 
Id.  643.) 

It  may  be  claimed  that  there  was  no  substantial  conflict  in 
the  evidence.  It  is  true  that  there  is  no  material  conflict  in 
the  statement  of  the  witnesses,  but  the  parties  widely  differ  as 
to  the  inferences  that  should  be  drawn  from  their  statements. 
It  was  necessary  to  determine  what  the  intention  and  under- 
standing of  the  parties  were  as  to  whether  the  money  was  left 
on  loan  or  deposit.  In  determining  this  question  it  became 
necessary  for  the  jury  to  take  into  consideration  all  of  the 
circumstances  surrounding  the  parties  at  the  time,  and  under 
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our  TieWy  presented  snch  a  conflict  as  would  bring  it  within 
the  rule  referred  to. 

Upon  the  trial  the  defendant  asked  for  the  direction  of  a 
verdict  in  his  favor  which  was  refused.  By  so  doing  and 
remaining  silent,  he  waived  the  right  to  have  any  particular 
question  of  fact  submitted  to  the  jury.  He,  however,  did 
not  waive  the  right  to  ask  for  a  new  trial  in  case  the  verdict 
was  against  the  weight  of  evidence. 

We  have  not  omitted  a  careful  examination  of  the  evidence 
and  the  conclusion  we  have  reached  therefrom  gives  additional 
force  to  the  position  taken. 

The  evidence  shows  that  the  plaintiff  left  his  money  with 
the  company  and  took  a  pass-book  upon  which  the  amount  was 
credited.  Semi-annual  interest  was  subsequently  credited  in 
the  same  form  and  manner  as  in  the  banks.  From  these 
facts  standing  alone  the  inference  might  properly  be  drawn 
that  it  was  intended  that  the  money  should  be  left  on  deposit. 
This  was  some  evidence  to  sustain  the  verdict.  But  the  other 
facts  and  the  inferences  permissible  therefrom  tend  to  show 
that  a  loan  was  intended.  The  plaintiff  had  the  money  to 
loan.  He  had  it  with  the  Onondaga  Coarse  Salt  Association 
on  loan;  that  company  wanted  to  pay  it.  He  applied  to 
Molloy  to  find  a  place  for  it.  Molloy  agreed  to  take  it  for 
the  American  Dairy  Salt  Company,  and  issued  the  pass-book 
therefor.  The  pass-book  does  not  necessarily  conflict  with' 
the  theory  of  a  loan.  Molloy  testified  that  the  indebtedness 
to  the  plaintiff  was  in  the  form  of  an  account,  that  the  word 
"  special "  in  the  pass-book  was  used  to  designate  it  from  the 
merchandise  account  or  that  which  related  to  the  ordinary 
business  of  the  company,  that  there  were  accounts  so  marked 
the  consideration  of  which  was  for  money  loaned  to  the  com- 
pany, that  in  all  cases  of  special  accounts  the  money  was  used 
by  the  company  in  the  making  and  selling  of  salt,  etc.  Molloy 
called  it  a  loan  but  did  not  know  the  distinction  between  a 
loan  and  a  deposit  so  as  to  define  one  as  distinguished  from 
the  other.  The  company  had  the  power  to  borrow  money 
for  the  legitimate  purposes  of  the  corporation  (Laws  of  1875, 
SioKELS— YoL.  LXXXIX.        65 
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chap.  611,  §  13),  but  was  prohibited  from  being  in  any  way 
interested  in  any  fund  that  shall  be  employed  for  the  purpose 
of  receiving  deposits,  making  discount,  or  issuing  notes  or 
other  evidences  of  debt,  to  be  loaned  or  put  into  circulation 
as  money.     (3  E.  S.  [7th  ed.]  2124,  §  3.) 

The  question  before  the  General  Term  was,  therefore,  as 
to  the  weight  of  evidence  and  its  determination  thereon  is  not 
reviewable  here. 

The  appeal  should  be  dismissed  with  costs. 

All  concur,  except  Vann,  J.,  not  voting. 

Appeal  dismissed. 
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James  P.  Owen,  Appellant,  v.  Thomas  C.  Evans,  Respondent. 

An  assignee  of  a  note  secured  by  mortgage,  both  past  dae  at  the  time 
of  the  assignment,  takes  them  subject  to  all  the  equities  which  any 
person  could  enforce  against  the  assignors.  There  is  no  distinction 
in  this  regard  between  equities  existing  in  favor  of  the  debtor  and  those 
in  favor  of  a  third  person. 

(Argued  June  14,  1892 ;  decided  October  1,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  September  9, 
1890,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court,  and  reversed  an  order 
denying  a  motion  for  a  new  trial  and  ordered  a  new  trial. 

This  action  was  commenced  May  20,  1889,  upon  a  written 
instrument  dated  November  25, 1872,  whereby  the  defendant 
guaranteed  the  payment  of  a  note  and  mortgage  on  that 
day  assigned  by  him  to  one  John  Owen,  the  assignor  of  the 
plaintiff. 

On  the  20th  of  December,  1871,  at  Independence,  Kansas, 
one  Sarah  A.  Evans  executed  and  delivered  to  the  defendant 
her  promissory  note,  dated  at  the  time  and  place  aforesaid, 
whereby  she  promised  to  pay  to  his  order  the  sum.  of  $750, 
as  follows :  $200  each  year  commencing  March  1, 1873,  until 
the  entire  amount  was  paid,  with  annual  interest  at  the  rate 
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of  ten  per  cent  "  payable  at  the  house  of  George  H.  Evans, 
Cherry  township,  Montgomery  county,  Kansas."  At  the 
same  time  she  executed  and  delivered  to  the  defendant  a 
mortgage  upon  160  acres  of  land  in  said  county  and  state  as 
collateral  security  to  said  note.  November  29,  1872,  the 
defendant,  by  an  instrument  under  seal,  assigned  said  note 
and  mortgage  to  one  John  Owen  and  guaranteed  the  pay- 
ment thereof  with  interest  at  the  rate  mentioned.  April  12, 
1889,  John  Owen  purported  to  assign  the  mortgage  to  the 
plaintiff,  "  together  witli  the  band  accompanying  said  mort- 
gage and  therein  referred  to,  and  all  sums  of  money  due  and 
to  grow  due  thereon."  The  answer  put  at  issue  the  alleged 
transfer  to  the  plaintiff  and  set  forth  among  other  defenses, 
that  in  1878,  John  Owen  for  a  valuable  consideration  assigned 
the  note  and  mortgage  to  one  George  H.  Evans,  the  husband 
of  the  maker,  and  that  he  ^^  still  is  the  owner  and  holder " 
thereof. 

Further  facts  are  stated  in  the  opihion. 

Thomas  S,  Jones  for  appellant. 

Jf.  II,  Powers  for  respondent. 

Vann,  J.  At  the  close  of  the  evidence  the  defendant 
asked  leave  "  to  go  to  the  jury  upon  the  question  of  whether 
or  not  there  was  a  sale  of  the  mortgage  and  note  by  John 
Owen  to  George  II.  Evans,"  as  well  as  "  upon  all  the  ques- 
tions of  fact  in  the  case,"  but  the  learned  trial  judge  denied 
the  application  and  directed  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $1,276.23,  the  entire  amount  claimed.  The 
General  Term  reversed  the  judgment  entered  on  the  verdict 
upon  the  ground  that  tlie  question  of  ownersliip  of  the  cause 
of  action  should  have  been  submitted  to  the  jury.  The 
evidence  addressed  to  that  issue  consisted  mainly  of  letters 
written  by  John  Owen,  residing  in  Jefferson  county,  New 
York,  to  George  H.  Evans,  residing  in  Montgomery  county, 
Kansas,  the  answers  of  Mr.  Evans  with  a  single  exception 
not  having  been  produced.     The  following  extracts  embrace 
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the  material  parts  of  the  correspondence  so  far  as  it  was  read  in 
evidence :  "  July  29  (1877).     I  received  a  letter  from  Thomas 
saying  that  you  wanted  to  buy  the  mortgage  of  mine ;  to  talk 
business  you  can  have  it  for  $1,000,  that  is  throwing  off  $150. 
*     *     *    Now  I  would  as  leave  take  $1,000  as  to  come  out 
there,  for  it  would  cost  me  a  good  deal  to  come  out  there, 
but  if  you  do  not  see  lit  to  buy  the  mortgage,  I  shall  be 
out  there  this  fall  and  shall  be  prepared  to   do  something 
in  regard  to  the  mortgage  on  the  property  when  I  see  the 
land."     "  September  3  (1877).    I  received  your  letter,  and  in 
reply  to  it,  I  would  say  that  I-  would  take  for  the  mortgage 
$900  if  you   want  it,  if  not   I  will  be  out  there  soon." 
"  November  29,  1877.    I  received  your  letter  speaking  of  my 
brother  wanting  to  come  out  there.     *     *     *    Now  I  want 
to  know  whether  you  want  to  pay  me  $900  or  have  me  send 
my  brother  out  there,  for  I  am  going  to  straighten  it  up  some 
way  soon."     "  January  27,  1878.     I  have  concluded  to  take 
you  to  your  offer  of  $850,  one  hundred  cash,  $750  March 
next.     I  had  rather  do  that  than  to  come  out  there,  for  I  am 
all  alone  here  this  winter.     I  spoke  to  my  brother  of  com- 
ing, but  he  is  sick  and  cannot  come  at  present."     "  February 
17, 1878.    I  will  let  you  have  the  mortgage  if  you  pay  me  for 
it,  as  soon  as  you  agree  to  pay  me,  for  $850.     I  always  do  as 
I  agree.     All  well."     "  June  9,  1878.    I  would  like  the  bal- 
ance of  the  money  as  soon  as  I  can  get  it.     Beceived  of 
George  Evans  four  hundred  and  twenty-five  dollars  to  apply 
on  mortgage.  May  the  10,  1878."     (Signed)     "  John  Owen. 
I  received  the  draft  about  that  time  I  think."     The  following 
cashier's  checks  drawn  on  a  bank  in  Independence,  Kansas, 
were  produced  by  the  defendant  and  read  in  evidence :  1. 
April  20, 1878,  for  $425,  payable  to  the  order  of  C.  H.  Evans, 
and  indorsed  by  him  as  follows :  "  Pay  Jolm  Owen  or  order, 
being  for  one-half  of  amount  due  him  on  S.  A.  Evans'  mort- 
gage."    It  was  also  indorsed  by  John  Owen.     2.  July  22, 
1882,  for  $400,  payable  to  the  order  of  John  Owen,  and 
indorsed  by  him.     3.  October  28,  1882,  for  $154.50,  payable 
to  the  order  of  Gteorge  H.  Evans,  and  by  him  indorsed  over 
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to  John  Owen,  ^^  being  in  full  for  amount  due  him  on  the  S.  A. 
Evans  mortgage."  The  last  check  was  returned  to  Mr.  Evans 
by  John  Owen,  in  a  letter  written  in  his  behalf  by  his  attorney, 
Mr.  Taylor,  under  the  date  of  November  15,  1882,  in  which  he 
said  :  "  Yours  of  a  recent  date  with  draft  on  New  York  for 
$154.50  inclosed,  is  at  hand,  which  contains  an  indorsement 
that  it  is  a  balance  due  on  a  mortgage,  which  is  not  according 
to  our  understanding,  and,  therefore,  I  return  it.  I  gave  you 
a  proposition  in  1878  that  if  you  would  pay  $850  down,  I 
would  give  you  the  mortgage,  and  you  did  not  do  it.  I  have 
given  you  the  credit  for  the  amount  paid  them  in  1882. 
Received  another  payment  and  gave  you  the  proper  credit. 
And  now  ask  me  to  accept  tliis  draft  as  a  balance  would  be 
contrary  to  my  precedent.  There  is  now  due  on  the  mort- 
gage about  $900,  and  I  will  accept,  if  paid  before  the  Ist  day 
of  January,  1883,  $500  in  full  and  you  may  let  me  know  at 
once  as  I  have  a  chance  to  change  it  and  wish  to  do  it  at 
once."  A  letter  from  Mr.  Evans  to  John  Owen,  dated  Octo- 
ber 7,  1877,  was  read  in  evidence  by  the  plaintiff  as  follows : 
"  Now,  John,  I  will  give  you  $100  cash  down  and  the  other 
$750  between  now  and  March."  The  two  sums  of  $425  and 
$400  were  not  indorsed  on  the  mortgage  by  John  Owen  until 
the  third  check  was  returned,  when,  after  taking  counsel,  he 
directed  the  indorsements  to  be  made  as  payments  on  the 
mortgage.  The  amount  of  the  three  checks  was  equal  to  the 
price  agreed  upon  by  John  Owen  and  George  H.  Evans  for 
the  nilortgage  with  interest.  In  April,  1889,  John  Owen 
assigned  the  mortgage  to  the  plaintiff,  liis  brother,  who  com- 
menced this  action  about  one  month  thereafter.  This  evidence, 
if  it  had  been  submitted  to  the  jury,  would  have  authorized 
them  to  find  that  on  the  27th  of  January,  1878,  John  Owen 
agreed  to  sell  the  note  and  mortgage  in  question  to  George 
H.  Evans  for  $850,  payable  $100  down  and  the  balance  in  the 
month  of  March  following;  that  on  the  20th  of  April,  1878, 
Mr.  Evans  paid  Mr.  Owen  on  said  contract  the  sum  of  $425 ; 
that  Mr.  Owen,  by  accepting  said  sum  and  requesting  payment 
of  the  balance  as  soon  as  he  "  could  get  it,"  waived  strict  per- 
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formance  of  the  contract  as  to  time ;  that  July  27,  1882,  a 
further  payment  of  |400  was  made  and  accepted  on  the  contract 
and  an  indefinite  waiver  of  performance  as  to  the  remainder 
thereby  entered  into ;  that  thereupon  the  circumstances 
required  notice  from  Owen  to  Evans  to  pay  the  balance 
within  a  reasonable  time,  before  he  could  refuse  to  accept 
further  performance  on  the  part  of  Evans,  or  decline  to  per- 
form on  his  own  part;  that  no  notice  was  given,  and  on 
October  28,  1882,  the  amount  unpaid  on  the  contract,  with 
interest,  was  tendered  by  means  of  a  cashier's  check,  which 
was  refused  on  grounds  other  than  because  it  was  not  a  legal 
tender.  These  facts,  if  found  by  the  jury,  would  have 
required  the  conclusion  of  law  that  Mr.  Evans  had  fully  per- 
formed his  agreement,  and  was  entitled  to  the  note  and  mort- 
gage. After  performance  by  Evans  of  the  contract  to 
purchase,  Owen  had  no  personal  interest  in  the  note  or  mort- 
gage, but  by  operation  of  law  held  simply  the  naked  title 
thereto  as  trustee  for  Evans,  with  no  power  to  enforce  the 
securities,  or  to  do  anything  with  them  except  to  transfer 
them,  pursuant  to  his  agreement.  Evans  was  the  equitable 
owner  thereof  when  Owen,  who  had  no  beneficial  interest  left 
therein,  assumed  to  assign  them  to  the  plaintiff,  who  is  not 
"  the  real  party  in  interest,"  within  the  meaning  of  section 
449  of  the  Code  of  Civil  Procedure,  because  he  had  no  per- 
sonal interest,  nor  is  he  "  a  trustee  of  an  express  trust "  under 
that  section.  He  was  not  shown  to  U^  and  he  does  not  claim 
to  be,  a  honajide  purchaser.  The  assignment  to  the  plaintiff 
simply  recites  "  a  good  and  valuable  consideration,"  and  he 
testified  that  he  paid  "  a  certain  lot  of  stuff  "  for  the  note  and 
mortgage  ;  "  in  all  $428,  part  of  it  in  money  and  part  of  it  in 
property."  He  did  not  state  how  much  of  the  sum  named 
was  paid  in  money,  nor  what  the  property  was  worth.  He 
bought  the  securities,  nearly  atwenty  years  old,  payable  in 
Kansas,  aild  there  executed  by  parties  who  had,  since  the 
delivery  thereof,  continuously  resided  in  that  state,  where 
the  Statute^of  Limitations  was  shown  to  be  "  five  years  *  *  * 
upon  any  agreement,  contract  or  promise  in  writing,  whether 


1892.]  Owen  v.  Evans.  519 

Opinion  of  the  CJourt,  per  Vann,  J. 

sealed  or  unsealed."  ISo  payment  had  been  made  npon 
either  the  note  or  mortgage  for  seventeen  years,  when  the 
plaintifi  bought  them  from  his  brother,  and  although  he  lived 
in  the  same  village  as  the  defendant,  it  did  not  appear  that  he 
made  any  inquiry  of  him  with  reference  to  the  matter. 

According  to  the  rule,  well  settled  in  this  state,  however  it 
may  be  elsewhere,  the  plaintiff,  as  assignee  of  the  note  and 
mortgage  when  both  were  past  due,  took  those  securities 
subject  to  all  the  equities  which  third  persons  could  enforce 
against  his  assignor.  Our  courts  recognize  no  distinction 
between  equities  existing  in  favor  of  the  mortgagor  and  those 
existing  in  favor  of  a  third  person,  but  hold  that,  in  the 
absence  of  an  estoppel,  an  assignee  of  a  mortgage  takes  only 
the  interest  of  his  assignor,  and  subject  to  any  latent  equity 
in  favor  of  any  person.  {Biiah  v.  Lathrop^  22  N.  T.  535 ; 
Schafer  v.  ReiUy^  50  id.  61;  Truateea  Union  College  v. 
Whed&r,  61  id.  88 ;  Greme  v.  Wa/mick,  64  id.  220.)  The 
recording  act  of  this  state  has  no  application,  because  the 
mortgage  did  not  cover  any  land  situated  therein,  and  it  does 
not  appear  what  protection,  if  any,  is  provided  by  statute  in 
the  state  of  Kansas  for  the  benefit  of  an  assignee  of  a  mort- 
gage. It  does  not  even  appear  that  any  of  the  assignments  of 
the  mortgage  in  question  was  ever  recorded. 

It  is  our  duty  to  assume  that  the  jury  would  have  found 
the  facts  in  accordance  with  the  defendant's  theory,  if  the 
question  of  ownership  had  been  submitted  to  them.  {Stone 
V.  Flower  J  47  N.  T.  566 ;  Baylies  on  New  Trials  and  Appeals, 
186.) 

Upon  that  assumption  we  think  that  the  plaintiff  had  no 
interest  in  the  note  or  mortgage  that  he  could  have  enforced 
against  the  mortgagor,  and  hence  that  he  had  no  cause  of 
action  against  the  defendant  upon  his  guaranty  of  perform- 
ance by  the  mortgagor.  ^ 

The  order  appealed  from  should,  therefore,  be  affirmed,  and 
judgment  absolute  rendered  against  the  appellant,  with  costs. 

All  concur.  * 

Order  affirmed  and  judgment  absolute  in  favor  of  defendant. 
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The  Hamilton  National  Bank,  of  Boston,  et  aL, 
Appellants,  v.  Biohabd  H.  Halsted,  Impleaded,  etc., 
Bespondent. 

Where  a  transfer  of  personal  property  is  set  aside  as  fraudulent,  as  against 
the  creditors  of  the  transferrer,  in  an  action  brought  by  them,  and  it 
appears  that  prior  to  the  transfer  the  property  was  pledged  to  secure  a 
▼alid  debt  to  a  party  in  nowise  connected  with  the  fraud,  and  that  the 
fraudulent  transferee  simply  received  the  surplus  of  the  avails  of  the 
sale  of  the  property  after  deducting  the  amount  of  the  debt,  the  creditors 
are  not  entitled  to  recover  of  him  the  full  value  of  the  property,  but 
simply  the  value  of  the  interest  transferred,  i.  e.,  the  value  of  the  prop- 
erty, deducting  the  amount  of  the  debt. 

However  scandalous  the  fraud  may  be  a  court  of  equity  has  no  power  to 
award  judgment  for  a  sum  exceeding  that  value,  in  order  to  punish 
the  party  for  his  wrongdoing. 

Where  it  appears  that  the  property  was  sold  for  less  than  its  value  the 
creditors  are  not  limited  to  the  price  received,  but  may  recover  the 
value  less  the  lien;  the  transferee  having  acquired  title  wrongfully,  it 
he  sold  for  less  than  the  property  was  worth,  the  loss  must  fall 
upon  him. 

SmWi  V.  Wliite  (27  N.  Y.  S.  R.  237) ;  Wood  v.  Hunt  (38  Barb.  808) ;  UM(m 
Nat.  Bank  v.  Warner  (12  Hun,  306) ;  Davis  v.  LeopM  (87  N.  Y.  622); 
Borland  v.  Walker  (7  Ala.  269),  distinguished. 

Reported  below,  56  Hun,  530. 

(Argued  June  li,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  npon  an  order 
made  May  23,  1890,  which  modified  and  affirmed  as  modified, 
a  judgment  in  favor  of  defendant,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  was  an  action  by  a  judgment  creditor  to  set  aside  a 
general  assignment  for  the  benefit  of  creditors  and  the  trans* 
f er  of  certain  securities  made  by  the  firm,  of  which  defendants 
were  members,  and  for  the  appointment  of  a  receiver. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  M.  Pinney^  Jr,^  for  appellants. 
WiUio/m  HUdreth  Field  for  respondents. 
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Pabkbr,  J.  The  judgment  among  other  things  adjudged 
that  a  transfer  of  certain  secnritied  made  by  William  M. 
Halstead  to  Eichard  H.  Halstead,  on  the  11th  day  of  July, 
1S84,  was  fraudulent  and  void  as  against  the  creditors  of 
William  M.  Halstead,  individually,  and  the  firm  of  Halstead, 
Haines  &  Co.,  of  which  William  M.  Halstead  was  a  member. 

Sometime  prior  to  the  date  mentioned  William  M.  Halstead, 
the  owner  of  the  securities,  hypothecated  them  with  the  New 
York  Life  Insurance  and  Trust  Company,  to  secure  a  loan 
made  by  it  to  Halstead  of  $65,000. 

Halstead  paid  the  amount  thus  received  into  the  firm  of 
Halstead,  Haines  &  Co. 

Subsequently  the  firm  of  Halstead,  Haines  &  Co.,  and  the 
individual  members  thereof,  being  about  to  make  a  general 
assignment  for  the  benefit  of  creditors,  William  M.  Halstead, 
without  any  actual  consideration,  transferred  the  securities  so 
pledged,  to  his  son  Richard  H.  Halstead.  Upon  the  transfer, 
Richard  H.  gave  to  William  M.  his  check  for  $65,000,  which 
was  indorsed  by  him  and  then  returned  to  Richard  H.,  who 
delivered  the  check  together  with  an  order  to  the  trust  com- 
pany. It  canceled  the  loan,  made  delivery  of  the  securities, 
and  they  werethen  rehypothecated  with  the  same  company  for 
said  sum  of  sixty-five  thousand  dollars.  No  money  was  paid 
to  either  William  M.  or  the  trust  company.  Richard  H.  hav- 
ing acquired  the  title  to  the  stock,  an  arrangement  was  made 
which  in  effect  operated  to  substitute  Richard  II.  in  the  place 
of  William  M.  as  the  debtor  to  the  trust  company.  This  was 
accomplished  by  canceling  the  old  loan  and  making  a  new 
one  for  the  same  amount,  with  a  rehypothecation  of  the  same 
securities. 

As  between  William  M.  and  Richard  H.  the  effect  of  the 
transaction  was  to  transfer  the  securities  charged  with  the 
payment  of  the  loan  which  it  was  originally  pledged  to  secure. 

He  afterwards  received  from  dividends  and  sales  of  the 
stock  $76,500,  leaving  in  his  hands  $11,500,  after  payment  of 
the  loan.  This  sum,  with  interest,  he  was  by  the  judgment 
SioKBLs— Vol.  LXXXIX.        66 
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directed  to  pay  to  the  plaintiffs,  who  were  judgment  creditors 
of  William  M.  Halstead. 

The  appellant  urges  upon  this  appeal  that  judgment  should 
have  been  rendered  against  him  for  the  full  amount  of  $76,500. 
That  having  been  a  party  to  a  fraud  a  court  of  equity  will 
charge  him  with  the  full  value  of  the  stock,  notwithstanding 
the  larger  portion  of  it  was  required  to  pay  a  valid  debt,  which 
it  had  been  pledged  to  secure  prior  to  the  transfer  to  a  party 
in  no  wise  connected  with  the  fraud.  It  is  said  that  this  will 
be  done  by  a  court  of  equity  by  way  of  punishment  for  his 
participation  in  the  fraud. 

While  it  is  true  that  cases  abound  where  the  courts  in  an 
action  to  set  aside  a  deed  or  transfer  of  personal  property  on 
the  ground  of  fraud,  have  refused  to  allow  the  fraudulent 
grantee  or.,. transferee  to  be  reimbursed  the  money  actually 
paid  as  a  consideration  for  the  conveyance  or  transfer,  and  in 
the  course  of  discussion  have  treated  the  refusal  of  the  court 
to  allow  any  reimbursement  whatever  as  a  proper  punishment 
for  the  fraud,  it  has  never  been  assumed,  so  far  as  we  have 
observed,  that  the  refusal  to  allow  reimbursement  for  moneys 
paid  was  based  on  the  right  of  a  court  of  equity  to  punish  the 
party  because  of  his  wrongdoing.  The  effect  of  the  decisions 
may  have  been  to  punish  quite  severely  the  fraudulent  grantee 
or  transferee,  but  the  courts  did  not  have  the  power  to  deprive 
him  of  one  dollar  because  they  deemed  him  deserving 
punishment. 

If  a  fraudulent  transferee  sell  the  property  before  the  com- 
mencement of  the  action  to  set  aside  the  transfer,  a  judgment 
for  the  value  of  the  interests  transferred  to  him -may  be 
recovered,  but  however  scandalous  the  fraud  may  be  the 
court  is  powerless  to  award  judgment  against  him  for  a  sum 
exceeding  such  value. 

Other  tribunals  than  courts  of  equity  administer  the  law 
which  has  for  its  object  the  punishment  of  the  guilty. 

If  A.  convey  to  B.  his  farm  worth  five  thousand  dollars 
with  intent  to  defraud  his  creditors,  B.  paying  him  one 
thousand  dollars  at  the  time  of  the  delivery  of  the  deed,  the 
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court,  in  the  decree  setting  aside  the  conveyance,  will  refuse 
to  grant  him  relief,  not  as  a  proper  punishment  for  the  offense, 
but  because  the  creditors  have  an  equity  equal  to  the  value  of 
the  property  granted,  which  should  be  fully  protected  ae 
against  him  who  fraudulently  sought  to  despoil  it.  But  for 
the  conveyance  the  entire  property  would  have  been  appli- 
cable to  the  payment  of  the  creditors.  By  the  fraud  it  was 
put  beyond  the  reach  of  an  execution.  Because  of  it  a  court 
of  equity  declares  the  deed  void.  And  to  the  request  of  B., 
that  he  be  allowed  the  one  thousand  dollars  paid  to  his  fraudu- 
lent grantor,  a  court  of  equity  refuses  to  listen  because  the 
equity  of  the  creditors  embraces  the  whole  of  the  property, 
including  necessarily  the  interest  represented  by  the  one 
thousand  dollars  paid  to  A.,  and  it  cannot  be  cut  down  or 
interfered  with  by  any  payment  constituting  a  part  of  the 
fraudulent  transaction.  But  for  the  misconduct  of  B.  the 
creditors  presumably  could  have  reached  the  entire  interest ; 
therefore,  the  result  of  it  must  be  borne  by  him  and  not  by 
the  innocent  party. 

Should  A.  convey  his  farm  to  B.  subject  to  a  valid  pre- 
existing mortgage  of  five  thousand  dollars  held  by  a  third 
party,  and  B.  subsequently  dispose  of  it  for  a  larger  sum,i  out 
of  the  proceeds  of  which  he  pays  the  mortgage,  he  cannot  be 
required  to  pay  to  the  creditors  the  full  value  of  the  farm 
without  deducting  the  amount  due  on  the  mortgage,  for  as  to 
that  sum  the  creditors  have  no  equity.  If  the  fraud  had  not 
been  consummated,  only  the  value  of  the  property  in  excess 
of  the  mortgage  could  have  been  made  available  in  payment 
of  the  claims  of  the  creditors.  As  to  that  interest  secured  bv 
the  mortgage,  no  wrong  was  done  them.  Having  no  right  to 
such  interest,  no  principle  of  equity  exists  on  which  to  found 
a  claim  for  an  appropriation  of  any  benefit,  on  account  of  it, 
from  a  fraudulent  grantee  of  the  equity  of  redemption. 

Or,  if  before  B.  sells  the  property,  the  conveyance  is  set 
aside  on  the  ground  of  fraud,  in  an  accounting  for  the  rents 
and  profits,  he  will  be  allowed  for  interest  paid  on  the  mort- 
gage, and  for  the  reason  that  the  mortgage  being  valid,  the 
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property  was  chargeable  with  the  payment  of  the  interest)  ac 
well  as  the  principal,  and  the  creditors  were  not,  therefore, 
harmed  by  it.  This  question  was  carefnlly  considered  and 
passed  on  in  Zoos  v.  Wilkinson  (113  N.  T.  485),  the  court 
saying:  "Shall  he  account  to  the  creditors  for  more  rente 
than  they  could  have  received  if  they  had  had  possession  of 
the  real  estate  8  *  *  *  When  the  creditors  of  the  grantor 
come  into  a  court  of  equity  seeking  to  compel  him  to  account 
for  rents  and  profits,  the  accounting  must  be  on  equitable 
principles ;  and  when  he  has  been  compelled  to  surrender  the 
property  conveyed  to  him,  and  to  account  for  all  the  profits 
he  has  made,  or  could  have  made,  or  ought  to  have  made, 
therefrom,  the  ends  of  justice  have  been  completely  and 
exactly  attained."  In  the  same  case,  the  fraudulent  grantee 
was  allowed  for  taxes  paid,  the  court  saying:  "They  were 
imposed  by  supreme  authority  for  the  benefit  of  the  public, 
and  were  inevitable.  If  the  creditors  had  taken  the  property 
at  the  time  John  Wilkinson  took  it,  they  would  have  been 
obliged  to  pay  them.  By  the  payment,  he  did  them  no  wrong 
and  caused  them  no  prejudice.  Why  should  he  not  be  allowed 
them  ?  Upon  what  principle  of  equity,  or  upon  what  ground 
of  reason,  or  public  policy,  or  justice,  can  he  be  compelled  to 
allow  for  the  gross  rents,  without  any  deduction  whatever  for 
the  taxes  which  he  was  obliged  to  pay." 

The  principle  underlying  the  decision  in  Zoos  v.  Wilkinson 
is  exactly  applicable  and  decisive  here.  As  to  the  $65,000 
paid  out  of  the  proceeds  of  the  sale  in  extinguishment  of  a 
debt  originally  created  by  William  H.  Halstead,  these  plain- 
tiffs were  not  harmed.  If  the  transfer  had  never  been  made, 
and  the  securities  had  been  obtained  by  them,  they  would 
have  been  subject  to  the  payment  of  this  valid  pre-existing 
debt.  It  was  created  in  good  faith.  The  proceeds  were 
turned  over  to  the  firm  of  Halstead,  Haines  &  Co.  And  if 
appellant's  contention  could  prevail,  then  the  creditors  would, 
in  effect,  recover  the  $65,000  twice ;  once  through  the  assets 
of  the  firm  into  which  the  sum  borrowed  originally  went,  and 
the  second  time  from  the  fraudulent  transferee.     The  latter 
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being  obliged  to  pay  for  an  interest  which  he  did  not  receive, 
and  to  which  the  creditors  would  have  never  become  entitled 
had  the  transfer  not  been  made.  In  the  language  of  Judge 
Eabl,  in  JLoos  v,  Wilkinson^  this  ^^  would  be  spoliation,  not 
justice  or  equity/' 

The  authorities  so  carefully  selected  and  skillfully  presented 
by  the  counsel  for  the  appellant,  we  do  not  regard  as  conflict- 
ing with  the  views  so  far  expressed.  In  Smith  v.  W/iite  (2Y 
N.  Y.  8.  B.  227),  a  general  assignment  was  declared  fraudulent, 
and  on  the  accounting  the  assignee,  because  of  his  being  a 
party  to  the  fraud  vitiating  the  assignment,  was  not  allowed 
moneys  disbursed  in  the  payment  of  preferences,  as  provided 
by  the  aedgnment. 

In  Wood  V.  IFunt  (38  Barb.  302)  the  fraudulent  grantee, 
subsequent  to  the  conveyance  to  him,  voluntarily  paid  the 
demands  which  certain  creditors  of  the  grantor  had  against 
him,  and  in  the  judgment  declaring  the  deed  fraudulent  ^nd 
void,  reimbursement  for  such  sums  was  refused  him. 

In  Union  Na^tional  Bcunk  v.  Warner  (12  Hun,  306)  the 
fraudulent  grantee  had  assumed  the  payment  of  certain  debts 
which  the  grantor  undertook  to  charge  on  the  real  estate  by 
the  instrument  of  conveyance,  the  deed  was  adjudged  void 
and  allowance  for  the  obligations  assumed  denied. 

In  Davis  v.  Leopold  (87  N.  Y.  622)  the  fraudulent  grantee 
assumed  the  payment  of  a  pre-existing  mortgage,  and  on 
review  of  the  judgment  setting  aside  the  deed,  this  court  said, 
'^  if  it  was  true  under  the  findings  that  Mrs.  Leopold  was 
entitled  to  protection  for  the  sum  paid  or  the  liability  assumed, 
it  would,  indeed,  be  necessary  to  state  the  amount.  But  she 
was  a  guilty  participant  in  the  fraud  and  not  to  be  cared  for." 
It  does  not  appear,  from  the  report  of  the  case,  however,  that 
the  grantee  had  paid  the  mortgage,  or  that  it  did  not  still 
continue  to  be  a  lien  on  the  premises.  The  answer  denied 
fraud  and  alleged  a  consideration.  It  averred  that  the  con- 
veyance was  in  payment  and  satisfaction  of  a  debt  due  from 
the  husband,  and  her  agreement  to  pay  certain  mortgages  and 
mcumbrances  upon  the  property. 
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Whatever  she  had  agreed  to  pay  for  the  property,  whether 
in  money  or  by  way  of  assuming  the  payment  of  valid  incum- 
brances, formed  a  part  of  the  fraudulent  transaction,  and  in 
an  action  to  set  aside  the  conveyance  the  court  would  leave 
the  parties  in  the  position  in  which  they  placed  themselves. 
If  the  mortgage  still  continued  in  force,  as  we  may  assume  it 
did,  the  judgment  setting  aside  the  conveyance  did  not  affect 
its  validity,  nor  the  right  of  the  mortgagee  to  enforce  its  col- 
lection out  of  the  property.  The  assumption  of  its  payment 
by  the  fraudulent  grantee  was  a  burden  assumed  in  her  own 
wrong,  the  consequences  of  which  the  court  would  not  attempt 
to  shield  her  from. 

A  very  different  question  would  have  been  presented  had 
the  plaintiffs  demanded  judgment,  that  she  be  decreed  to  pay 
the  mortgage  ;  or  had  tlie  property  been  previously  sold,  that 
judgment  be  awarded  against  her  for  the  full  value  of  the 
premises,  and  without  deducting  therefrom  the  amount  secured 
by  the  mortgage. 

In  Borlcmd  v.  Walker  (7  Ala.  269)  the  grantee  agreed  to 
pay  certain  specified,  but  unsecured  debts  of  the  grantor,  and 
to  pay  the  balance  of  the  purchase  price  in  installments.  The 
conveyance  was  set  aside  and  the  grantee  refused  indemnity 
for  the  sums  expended. 

It  will  be  observed  that  in  the  cases  cited,  with  the  excep- 
tion of  Davis  V.  Leopold^  to  which  we  have  sufficiently 
alluded,  the  question  was  whether  a  fraudulent  grantee  could 
be  reimbursed  for  moneys  paid,  or  agreed  to  be  paid,  as  a  part 
of  the  fraudulent  transaction.  To  that  question  but  one 
answer  is  ever  given.  The  equity  of  the  creditors  extends  to 
the  full  value  of  tlie  debtor's  interest  in  the  property  at  the 
time  of  the  fraudulent  conveyance,  and  the  fraudulent  grantee 
cannot  be  allowed  to  cut  down  or  interfere  with  the  interest 
to  which  such  equity  attaches. 

But  quite  a  different  question  is  presented  where,  as  here, 
the  creditors  undertake  to  compel  the  fraudulent  grantee  or 
transferee  to  respond  to  them  for  an  interest  in  property 
which  he  did  not  seek  to  get,  and  which  his  grantor  <wr  vendor 
did  not  have  to  convey  or  transfer  to  him. 
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I  ■         ■-  -      1     ■  -  — 

In  snch  a  case  the  plaintiffs  are  without  any  equity  on 
which  to  base  a  right  of  recovery. 

The  trial  court  found  that  on  the  day  of  the  transfer  the 
securities  were  worth  five  hundred  dollars  more  than  the 
defendant  subsequently  realized  for  them,  but  a  recovery  was 
only  allowed  for  the  sum  received. 

We  think  the  judgment  should  have  been  for  their  value. 
The  defendant  wrongfully  acquired  title  to  the  securities,  and 
if  he  parted  with  them  for  less  than  they  were  worth  the  loss 
should  fall  on  him. 

The  judgment  should  be  modified  accordingly,  and,  as 
modified,  affirmed,  with  costs  to  the  appellant. 

All  concur,  except  Follett,  Ch.  J.,  dissenting,  and  Lan- 
DON,  J.,  dissenting  on  the  ground  that  the  judgment  appealed 
from  does  not  provide  for  the  recovery  of  the  preferred 
indebtedness  paid  to  the  defendant. 

Judgment  accordingly. 


CAPriAL  Crrr  Bane,  Appellant,  v.  Adolphtts  Pabbnt, 

Impleaded,  etc.,  Kespondent. 

Where  an  action  in  the  nature  of  a  creditor's  bill  is  based  upon  a  money 
judgment  against  a  nonresident,  the  summons  wherein  was  not 
personally  served  and  the  defendant  did  not  appear,  but  an  attach- 
ment was  issued,  although  upon  application  for  the  judgment,  proof 
by  affidavit  that  the  attachment  was  levied  upon  property  of  the  defend- 
ant was  produced  and  filed,  this  is  not  conclusive,  and  where  it  appears 
that  no  property  was  in  fact  levied  upon  the  creditor's  suit  is  not 
maintainable. 

^,  also,  where  a  valid  levy  was  made,  if  it  appears  that  the  levy  was 
abandoned  by  the  creditor,  the  action  is  not  sustainable  as  plaintifiTs 
remedy  is  limited  to  property  levied  upon. 

li  Kerns  that  if  anything  was  levied  upon  whatever  action  in  aid  of  the 
attachment  is  proper  should  be  brought  by  the  sherifi.  (Code  Civ. 
Pro.  §  655.) 

1^.,  with  moneys  fraudulently  obtained  from  plaintiff,  purchased  of 
defendant,  the  First  National  Bank,  a  draft  upon  a  New  York  bank. 
N.  then  fled  to  Canada,  taking  the  draft  with  him,  which  he  transferred 
for  value  to  the  defendant  P.    In  an  action  commenced  against  N.  the 
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summons  was  served  by  publication  against  him  as  a  nonresident.  An 
attachment  was  issued,  by  virtue  of  which  the  sheriff  assumed  to  levy 
upon  the  sum  paid  by  N.  to  the  defendant  bank  for  the  draft,  by  serving 
notice  that  he  levied  on  moneys  in  its  hands  belonging  to  N.,  and  ail 
deposits  made  by  him  or  debts  owing  by  the  bazik  to  him.  A  judg- 
ment was  entered  in  such  action,  proot  by  affidavit  having  been  pro- 
duced that  property  of  the  defendant  had  been  levied  cm  by  virtue  of 
the  attachment.  In  an  action  in  the  nature  of  a  creditor's  suit.  Add, 
that  the  draft  being  outstanding  and  no  default  having  been  made  upon 
it,  the  bank  was  not  indebted  to  N.  or  the  holder  of  the  draft,  nor  was 
it  the  depository  or  bailee  of  the  money  paid;  that  nothing  was  levied 
upon  therefore,  and  no  jurisdiction  existed  to  enter  the  judgment  against 
N.,  and  so,  the  creditor's  suit  was  not  maintainable. 
Plaintiff  procured  the  arrest  of  N.  in  Canada,  and  before  the  commence- 
ment of  the  action  in  which  the  attachment  was  issued  made  a  settle- 
ment  with  him,  acknowledging  full  satisfaction.  Defendant  P.  was 
present  at  the  settlement,  and  at  plaintiff^s  procurement  and  solicitation, 
and  upon  its  representation  that  it  would  be  proper  and  safe  so  to  do, 
purchased  the  draft  from  N.,  thus  furnishing  him  with  money  with 
which  to  effect  the  settlement.  JBeld,  that  plaintiff  was  bound  by  its  rep* 
resentations,  and  so,  was  estopped  from  disputing  P.'s  title  to  the  draft 

(Argued  June  14,  1B92;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Conrt  in  the  fourth  judicial  department,  entered  npon  an 
order  made  November  25,  1890,  which  affirmed  a  judgment 
of  the  Special  Term  dismissing  plaintiffs  complaint 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

TF.  NoUingharrh  for  appellant. 
Frwnk  IT.  Hiacock  for  respondent. 

Landon,  J.  This  is  an  action  in  the  nature  of  a  creditor's 
bill.  It  is  based  upon  an  execution  returned  unsatisfied  upon 
a  judgment  for  money  only,  entered  in  an  action  in  the 
Supreme  Court  in  favor  of  this  plaintiff  against  Charles  C. 
Nelson,  who  was  a  nonresident,  was  served  by  publication, 
did  not  appear,  but  in  which  a  warrant  of  attachment  waq 
issued,  and  proof  by  affidavit  produced  and  filed  upon  the 
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motion  for  judgment  that  the  attachment  had  been  levied 
upon  property  of  the  defendant,  which  levy  it  was  shown 
npon  this  trial  was  never  made. 

We  think  the  complaint  was  properly  dismissed. 

The  only  attempt  to  levy  under  the  attachment  was  as 
follows :  Nelson,  who  had  been  a  resident  of  Atlanta  in  the 
state  of  Georgia,  on  June  30,  1888,  by  fraudulent  practices, 
which  under  our  laws  would  amount  to  larceny,  obtained 
$6,500  o:^  *;he  plaintiff,  a  banking  corporation  in  Atlanta,  and 
also  $4,600  of  two  other  banks  of  the  same  place,  and  then 
absconded.  July  6,  1888,  he  bought  of  the  defendant,  the 
First  National  Bank  of  Syracuse,  its  draft  for  $5,000,  upon 
another  defendant.  The  First  National  Bank  of  New  York, 
and  paid  $5,000  in  cash  for  the  draft.  The  draft  was  pay- 
able to  the  order  of  W.  6.  Lee,  a  fictitious  name  which 
Nelson  assumed.  Nelson  then  fled  to  Canada,  taking  the 
draft  with  him,  and  there  July  2,  1888,  transferred  it  for 
value  to  the  appellant,  who  then  became  the  owner  of  it  in 
good  faith  and  still  is  its  owner  and  holder. 

July  26, 1888,  the  sheriff  of  Onondaga  county,  holding  the 
warrant  of  attachment,  assumed  to  levy  upon  the  $5,000  paid 
by  Nelson  to  the  First  National  Bank  of  Syracuse,  by  serving 
a  notice  upon  the  bank  that  he  thereby  levied  the  warrant  of 
attachment  upon  the  moneys  in  its  hands  belonging  to  the 
defendant,  and  all  deposits  and  moneys  deposited  by  him 
with  the  bank  and  debts  owing  by  the  bank  to  him.  The 
bank  thereupon  gave  the  sheriff  a  certificate  stating  the  facts 
respecting  the  purchase  of  the  draft.  The  draft  being  out- 
standing and  no  default  having  been  made  upon  it,  the  Syra- 
cuse bank  was  not  indebted  to  Nelson  or  to  the  holder  of  the 
draft.  It  was  not  the  depositary  or  bailee  of  the  money 
paid  for  the  draft.  It  sold  the  draft  for  cash  in  the  usual 
course  of  business,  and  that  ended  the  transaction,  unless  the 
draft  should  be  dishonored  upon  presentation,  or  unless  plain- 
tiff's money  could  be  identified,  payment  of  the  draft  stopped, 
and  the  moneys  reclaimed  before  the  rights  of  third  parties 
intervened,  which  would  be  a  very  different  proceeding  from 
SiCKBLS— Vol.  LXXXIX.        67 
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a  judgment  for  money  only  as  upon  contract,  and  an  action 
in  the  nature  of  creditor's  bill  to  secure  its  payment.  The 
draft  itself  Y^as  not  attached.  Thus  the  attachment  was  not 
levied,  and  hence  no  jurisdiction  to  enter  a  judgment  against 
Nelson  existed. 

The  Code  (§§  1216,  1217)  requires  that  in  case  where  the 
defendant  is  a  nonresident  and  the  summons  has  not  been 
personally  served  upon  him  within  the  state,  and  he  has  not 
appeared,  and  a  warrant  of  attachment  has  been  issued,  proof 
by  affidavit  that  the  warrant  of  attachment  has  been  levied 
upon  property  of  the  defendant  must  be  produced  and  filed 
upon  the  application  for  judgment.  Like  the  proof  of  the 
personal  service  of  a  summons  in  other  cases  this  is  jurisdic- 
tional. True,  the  proof  by  affidavit  was  produced  and  filed, 
but  this  is  not  conclusive,  and  is  overcome,  where  as  in  this 
case  proof  of  the  actual  facts  shows  the  contrary.  {Fergvson 
V.  Cromford,  70  N.  Y.  253.) 

Besides  a  judgment  for  money  only,  rendered  against  a  non- 
resident who  has  not  appeared,  and  upon  whom  service  of  the 
summons  is  made  by  publication,  and  an  attachment  issued 
and  levied  "  can  only  be  enforced  against  the  property  which 
has  been  levied  upon  by  virtue  of  the  warrant  of  attachment 
at  the  time  when  judgment  is  entered."     (Code,  §  707.) 

The  execution  is  limited  to  the  property  attached.  (§  1370.) 
Jurisdiction  of  the  person  is  not  obtained  but  of  the  property 
attached.  {McKinney  v.  Collins^  88  N.  T.  216 ;  Schwinger 
v.  Ilickok,  53  id.  280;  BarUeti  v.  McNeil,  60  id.  63; 
BarUett  v.  Sjpicer,  75  id.  528;  Cromwell  v.  OaUwp^  17 
Him,  49.) 

If,  therefore,  anything  was  levied  upon  under  the  attach- 
ment, the  plaintiffs  remedy  was  limited  to  it,  and  whatever 
action  in  aid  of  the  attachment  was  proper  should  have  been 
brought  by  the  sheriff  under  section  655  of  the  Code.  (See 
Back\i9  V.  Kimball,  62  Hun,  122.) 

As  the  judgment  against  Nelson  would  affect  only  the 
attached  property,  it  follows  that  the  plaintiff  was  in  no  posi- 
tion to  bring  the  present  action.     Plaintiff  could  in  the  first 
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action  only  exlianst  its  legal  remedies  against  the  property 
attached,  and  not  its  legal  remedies  generally.  It  could  issue 
no  execution  against  Nelson's  other  property. 

If,  indeed,  a  valid  levy  was  made  under  the  attachment,  it 
seems  to  have  been  abandoned ;  if  it  was  not  made,  the  plain- 
tiff's case  rests  upon  its  failure  to  take  any  legal  remedy. 

The  findings  of  the  trial  court  wliich  have  been  approved 
by  the  General  Term  show  that  with  respect  to  tliis  appellant 
the  case  was  properly  disposed  of  upon  the  merits.  The 
plaintiff  procured  the  arrest  of  Nelson  in  Canada,  and  then 
before  the  action  in  which  the  attachment  was  issued  was 
commenced,  upon  being  advised  that  he  was  not  extraditable, 
made  a  settlement  with  him  and  acknowledged  full  satisfac- 
tion of  all  demands  in  consideration  of  $6,000,  which  Nelson 
then  paid,  less  $320  to  be  paid  afterward  by  the  appellant ; 
this  was  by  him  tendered  when  due,  but  its  acceptance  was 
refused.  The  appellant  was  present  at  such  settlement,  and 
for  the  purpose  of  furnishing  Nelson  part 'of  the  money  with 
which  to  effect  the  same,  and  at  the  procurement  and  solicita- 
tion of  the  plaintiff,  and  upon  its  representation  that  it  was 
perfectly  proper  and  safe  for  him  to  do  so,  purchased  the 
draft  of  Nelson  for  its  face  value  less  fifty  dollars  and  paid 
$3,825.85  upon  the  purchase  price,  besides  the  $320  tendered 
to  and  refused  by  the  plaintiff. 

The  evidence  amply  sustains  the  findings  of  the  trial  judge. 
If  we  assume  that  the  plaintiff  settled  with  a  thief,  and  was 
not  bound  by  its  acquittance  of  its  whole  demand  made  upon 
only  part  payment  of  it,  yet  it  was  bound  by  its  representa- 
tions to  the  appellant  upon  the  faith  of  which  he  parted 
with  his  money,  and  it  cannot  dispute  the  title  which  it 
induced  him  for  its  benefit  to  accept. 

There  may  be  a  small  surplus  in  the  appellant's  hands  as. 
between  him  and  Nelson,  but  if  so,  it  cannot  be  reached  in 
this  action. 

The  judgment  should  be  afllrmed  with  costs. 

All  concur,  except  Vann,  J.,  not  sitting. 

Judgment  affirmed. 
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The  City  of  Buffalo,  Respondent,  v,  Mary  B.  Balook  et 

al.,  Appellants. 

Where  pursuant  to  a  city  charter,  property  sold  for  unpaid  taxes  is,  in 
default  of  bidders,  struck  off  to  the  city,  the  rights  acquired  by  the  city 
may  be  sold  by  it,  and  it  may  sell  to  the  original  owner. 

There  is  no  rule  of  public  policy  requiring  such  a  sale  to  be  for  cash  and 
in  the  absence  of  any  provision  of  the  charter  requiring  it,  the  sale 
may  be  upon  credit,  with  such  security  as  in  the  exercise  of  good  faith 
and  good  judgment,  the  common  council  may  deem  for  the  best  interests 
of  the  city. 

Where,  therefore,  the  city  of  Buffalo,  canceled  certificates  ot  sale  so  issued 
to  it,  on  receipt  of  the  owner's  bond  for  the  amount,  secured  by  a  mort- 
gage on  the  lands  sold,  hM,  that  the  mortgage  was  valid. 

It  9eems,  that  conceding  the  city  had  no  legal  capacity  to  take  and  enforce 
such  a  security,  neither  the  mortgagor  nor  a  devisee  of  the  mortgaged 
premises,  or  a  judgment  creditor  of  the  devisee  may  question  its 
validity. 

One  who  has  had  the  full  benefit  of  a  contract  with  a  municipality,  which 
is  ultra  vires,  will  not  be  permitted,  in  an  action  upon  it,  to  question  its 
validity. 

(Argued  June  15,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  citjr  of  Buffalo,  entered  upon  an  order  made 
November  29,  1886,  which  modified  and  affirmed  as  modified, 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Adelhert  Moot^  for  appellants, 

Philip  A,  Ldvngy  for  respondent. 

Bbown,  J.  This  action  was  brought  to  foreclose  a  mortgage 
upon  real  estate  in  the  city  of  Buffalo.  Certain  taxes  which 
had  been  imposed  by  the  plaintiff  upon  the  lands  of  the 
mortgagor,  Philo  A.  Balcom,  remaining  unpaid,  said  lands 
were  sold,  and  at  the  sale  in  default  of  bidders  struck  off  to 
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the  city,  and  certificates  of  sale  issned  to  it  pnrsnant  to  the 
charter.  The  consideration  of  the  mortgage  and  the  bond 
accompanying  it  was  the  cancellation  of  such  certificates. 

The  question  presented  is  whether  the  mortgage  is  valid. 

The  appellant  contends  that  as  the  purpose  of  the  contract 
was  to  secure  the  payment  of  a  tax  it  was  not  within  the  legal 
capacity  of  the  city  to  take,  hold  and  enforce  such  a  security 
and  that  the  contract  as  to  the  plaintiff  is  vltra  vires  and  con- 
trary to  public  policy. 

Assuming  all  that  the  learned  counsel  has  said  upon  the 
general  policy  of  permitting  a  municipal  corporation  to  accept 
anything  but  money  in  the  payment  of  taxes,  and  the  embar- 
rassment which  would  follow  from  the  general  adoption  of 
any  other  course  I  fail  to  see  how  the  state  by  whose  favor 
the  municipality  exists  or  the  people  who  reside  within  the 
limits  of  the  city  have  any  interest  in  arresting  the  operation 
of  the  contract  in  suit  and  the  recovery  of  the  money  equit- 
ably due  upon  it.  If  there  has  been  in  respect  to  this  contract 
any  wrong  action  on  the  part  of  the  common  council,  any 
undue  favor  to  the  mortgagor,  or  any  misappropriation  of  the 
funds  of  the  city,  the  surest  and  most  effectual  way  of  right- 
ing the  wrong  done  is  to  enforce  the  mortgage,  and  thus  to 
the  extent  of  the  value  of  the  security  restore  the  money  to 
the  treasury  of  the  city. 

But  the  act  of  taking  the  bond  and  mortgage  in  suit  was 
not  illegal.     There  is  no  provision  of  law  which  forbids  it. 

The  land  mortgaged  had  been  sold  to  pay  the  tax  imposed 
upon  it  and,  in  default  of  bidders,  was  struck  off  to  the  city 
and  it  received  and  held  the  certificate  of  sale. 

We  may  assume  the  proceedings  in  relation  to  the  levy  of 
the  tax  and  the  sale  were  in  compliance  with  the  charter,  as 
if  they  were  otherwise  it  rested  with  the  appellants  to  show 
it.  The  certificate  of  sale  after  failure  on  the  part  of  the 
owners  to  redeem  was  to  be  followed  by  a  "  declaration  of 
sale,"  which  the  charter  made  evidence  of  the  purchaser's 
title. 

Whether  the  city  at  the  time  of  taking  the  mortgage  was 
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entitled  to  receive  the  "  declaration  of  sale "  and  under  it 
possession  of  the  property  is  of  no  importance.  The  certifi- 
cate itself  was  made  assignable,  and  the  only  act  requisite  to 
obtain  the  declaration  of  sale  was  service  on  the  owners  of 
notice  to  redeem.  Such  rights  as  the  city  liad  in  the  property 
it  could  therefore  sell,  and  in  so  doing  there  was  nothing  to 
prevent  its  dealing  with  the  owners  of  the  land.  It  could 
sell  the  certificate  to  any  one  and  we  are  not  referred  to  any 
provision  of  the  charter  which  required  it  to  sell  for  cash  only, 
and  certainly  there  is  no  rule  of  general  policy  which  required 
it  to  do  so.  The  general  public  interest  was  the  only  rule 
which  was  to  guide  the  common  council  and  in  all  other 
respects  it  could  sell  and  convey  the  same  as  an  individual. 
{Brooklyn  Park  Comra,  v.  Armstrong^  46  N.  T.  234 ;  Kings 
Co.  Ins.  Co.  V.  StevenSy  101  id.  411.) 

The  common  jcouncil  could,  therefore,  sell  these  certificates 
to  the  owner  of  the  land  and  receive  from  him  such  security 
for  the  payment  of  the  purchase  price  as  in  the  exercise  of 
good  faith  and  good  judgment  it  should  deem  for  the  best 
interests  of  the  city.  Such  was  in  substance  the  transaction 
in  this  case.  The  certificates  of  sale  were  canceled  and  the 
land  freed  from  the  tax  restored  to  the  owner,  and  the  city 
received  the  mortgage  to  secure  the  payment  of  that  which 
was  due  to  it.  No  one  has  assailed  the  good  faith  of  the 
transaction,  and  no  statute  forbids  it  and,  we  think,  the  trans- 
action was  one  within  the  power  of  the  city  and  must  be 
upheld.  But  assuming  that  the  city  had  not  the  legal  capacity 
to  take  and  enforce  such  security  that  either  from  the  general 
nature  of  the  transaction  or  from  the  particular  stage  of  the 
proceedings  instituted  to  collect  the  tax  it  was  an  agreement 
beyond  its  power  to  make  and  enter  into,  still  we  are  of  the 
opinion  that  the  appellant  cannot  question  its  validity. 

The  appellants  are  a  devisee  of  the  mortgaged  property 
under  the  will  of  the  mortgagor  and  a  judgment  creditor  of 
the  devisee.  Both  of  them  claim  through  the  mortgagor,  and 
their  right  to  assail  the  validity  of  the  transaction  is  such  as 
he  had  and  no  more. 
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The  effect  of  the  mortgage  was  to  extend  the  time  within 
which  Balcom  could  discharge  the  indebtedness  arising  from 
the  imposition  of  the  tax,  and  hence  conferred  a  material 
benefit  upon  him,  and  that  benefit  he  and  the  appellants  have 
had  and  enjoyed,  and  the  case  is,  therefore,  a  proper  one  .for 
the  application  of  the  rule  that  one  who  has  had  the  full  bene^ 
fit  of  a  contract  cannot  be  permitted,  in  an  action  founded 
upon  it,  to  question  its  validity.  A  court  of  equity  is  always 
reluctant  to  decree  a  forfeiture,  and  under  circumstances  such 
as  are  disclosed  in  this  action,  the  plea  of  ultra  vires  does  not 
address  itself  favorably  to  the  mind  of  the  court. 

It  has  been  said  that  this  plea  should  not  prevail  when  it 
would  not  promote  justice,  but  on  the  contrary  would  accom- 
plish a  wrong,  and  such  clearly  would  be  the  result  of  its 
application  in  this  case,  as  the  mortgaged  property  would 
escape  payment  of  its  share  of  the  tax,  and  the  burden  from 
which  it  would  be  relieved  would  fall  upon  the  other  taxable 
property  in  the  city. 

Silver  Lake  Bank  v.  North  (4  John.  Ch.  370)  was  an  action 
to  foreclose  a  mortgage.  One  of  the  defenses  interposed  was 
that  the  plaintiff,  by  its  charter,  was  authorized  to  take  mort- 
gages for  debts  previously  contracted  only,  and  that  tlie  mort- 
gage in  suit  was  taken  concurrently  with  the  loan.  With 
reference  to  this  defense.  Chancellor  Kent  held  that  tlie  pro- 
hibition in  the  charter  did  not  make  void  a  mortgage  given  to 
secure  the  payment  of  money  so  lent,  nor  prevent  the  bank 
from  enforcing  such  a  mortgage,  and  if  the  corporation,  in  its 
business  transactions,  should  pass  the  exact  line  of  its  power, 
it  would  rather  belong  to  the  government  to  exact  a  forfeiture 
of  its  charter  than  for  the  court  to  decide  in  a  collateral  way 
a  question  of  misuser  by  setting  aside  a  just  and  lona  fide 
contract.  The  same  rule  has  been  applied  by  the  Supreme 
Court  of  the  United  States  in  its  decisions  under  the  National 
Banking  Act.  {Nat.  Bank  v.  Matthews^  98  U.  S.  621 ;  Nat. 
Ba/nk  V.  Whiting,  103  id.  99.) 

And  under  the  statute  of  tliis  state  authorizing  suits  by  tax- 
payers to  prevent  waste  of  the  public  funds,  ample  power 
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exists  to  restrain  any  abuse  in  this  direction  of  mnnicipal 
power. 

The  rule  which  denies  to  a  party  benefited  by  a  contract 
the  right  to  question  its  validity  is  founded  upon  estoppel,  and 
that  doctrine  has  been  so  frequently  applied  to  defeat  the  plea 
of  tdtra  vires,  that  there  is  no  occasion  now  to  attempt  its 
further  discussion,  or  state  the  reason  for  its  application. 

It  has  been  carefully  considered  in  the  following  cases : 
Whitney  Arms  Co.  v.  Barhyw  (63  K  T.  62) ;  Rider  Life 
Raft  Co,  V.  Roach  (97  id.  378) ;  Starin  v.  Edson  (112  id.  206) ; 
Mayor ^  etc.,  v.  Sonnebone  (113  id.  423) ;  Mayor,  etc.,  v.  Hv/nir 
ington  (114  id.  631) ;  R.  &  B.  R.  R.  Co.  v.  Proctor  (29  Vt. 
93) ;  Davis  v.  Old  Colxmy  R.  R.  Co.  (131  Mass.  258),  and 
this  case  falls  within  the  rules  there  decided. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


_  Chables  T.  MrroHELL  et  al.,  Bespondents,  v,  Maby  A,  W. 

^75  AD»520l  Thorne,  Appellant. 


Upon  a  demurrer  to  a  complaint  on  the  ground  that  there  is  a  defect  of 
parties,  plaintiff  or  defendant,  the  particular  defect  relied  on  must  be 
specifically  pointed  out. 

A  demurrer  can  only  be  interposed  to  a  complaint  for  defects  appearing 
on  its  face. 

Where,  therefore,  plaintiff  claims  as  heir  at  law  of  a  deceased  person,  a 
demurrer  on  the  ground  that  other  heirs  are  not  made  parties,  is  not 
sustainable  unless  it  appears  by  the  complaint  that  there  are  other  heirs. 

The  heirs  of  a  decedent  at  whose  grave  a  monument  has  been  erected, 
or  the  person  who  rightfully  erected  it,  can  recover  damages  from  one 
who  wrongfully  injures  or  removes  it,  or,  by  an  injunction,  may  restrain 
one  who,  without  right,  threatens  to  injure  or  remove  it,  although  title 
to  the  ground  is  in  another. 

Where  a  right  of  way  to  and  a  right  to  maintain  a  cemetery  lot  for  burial 
purposes  are  held  in  common  by  several  persons,  any  one  or  more  of 
them  may  maintain  an  action  to  prevent  by  injunction  the  interruption 
or  destruction  of  those  rights,  without  making  the  others  parties. 

It  seems  that  where  such  an  action  Is  brought,  and  all  the  tenants  in 
common  are  not  parties  plaintiff,  damages  sustained  by  each  of  the 
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plaintiffs,  if  any,  cannot  be  recovered,  but  where  all  are  parties,  any  dam- 
ages arising  from  an  injury  to  their  common  interests  are  recoverable. 

In  an  action  to  restrain  defendant  from  removing  the  gravestones  and 
otherwise  interfering  with  a  certain  cemetery  lot  and  for  damages,  the 
complaint  alleged  that  the  father  of  the  plaintiffs,  with  his  brothers 
and  sisters,  owned  as  tenants  in  common  a  farm  upon  which  was  said 
lot,  wherein  the  ancestors  and  collateral  relatives  of  the  plaintiff  had 
from  time  to  time  been  buried  and  their  graves  marked  by  mounds  and 
memorial  stones;  that  said  tenants  in  common  conveyed  said  farm  to 
T.,  "excepting  and  reserving  the  right  of  interment"  in  said  lot  "and 
also  a  right  of  way  to  the  same,  to  all  the  grantors  of  this  deed  and  to 
their  heir  or  heirs  forever; "  that  plaintiffs'  father  and  all  the  grantors  in 
said  deed  "are  now  deceased  and  the  easement  or  right  of  family  inter- 
ment or  burial  reserved  in  said  farm  or  land  has  descended  to  plaintiffs 
as  heirs  at  law  of  the  grantors; "  that  defendant  is  the  owner  and  in 
possession  of  said  farm,  subject  to  said  reservation  and  exception,  and 
that  she  had  removed  part  of  the  fence  inclosing  the  burial  lot,  destroyed 
some  of  the  stones,  graded  away  and  obliterated  the  mounds  and  refused 
plaintiff  a  right  of  way  to  and  from  said  lot  and  threatens  by  grading 
and  leveling  to  destroy  It  as  a  burial  place.  Held,  that  a  demurrer  to 
the  complaint  on  the  ground  that  it  did  not  state  facts  constituting  a 
cause  of  action  could  not  be  sustained. 

Reported  below,  57  Hun,  405. 

(Argued  June,  15,  18»2;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18,  1890,  which  reversed  a  judgment  in  favor  of 
■defendant  entered  upon  an  order  sustaining  a  demurrer  to 
plaintiffs  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  M,  Perry  for  appellant. 

A,  N.  Welter  for  respondents. 

FoLLETT,  Ch.  J.  It  is  alleged  in  the  complaint  that  the 
father  of  the  plaintiffs,  together  with  his  brothers  and  sisters, 
owned  as  tenants  in  common  a  farm  of  two  hundred  acres,  a 
small  portion  of  which  had  been  laid  out  and  inclosed  as  a 
family  burial  ground,  wherein  the  ancestors  and  collateral 
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relatives  of  the  plaintiffs  have  been  buried  from  time  to  time 
and  their  graves  marked  by  the  usual  mounds  and  appropri- 
ate memorial  stones. 

It  is  further  alleged  that  these  tenants  conveyed  the  farm 
to  R.  V.  W.  Thome,  by  a  deed  which  contains  the  following 
language :  "  Excepting  and  reserving  the  right  of  interment 
in  the  ground  laid  off  for  that  purpose  in  the  land  hereby 
conveyed,  and  also  a  right*  of  way  to  the  same,  to  all  the 
grantors  of  this  deed,  and  to  their  heir  or  heirs  forever." 

It  is  further  alleged :  "  That  plaintiff's  said  father  and  all 
the  grantors  in  said  deed  to  the  said  R.  V.  W,  Thorne  are 
now  deceased,  and  the  easement  or  right  of  family  interment 
or  burial  reserved  in  said  farm  or  land  has  descended  to  plain- 
tiffs as  heirs  at  law  of  the  grantors  in  said  deed." 

It  is  also  averred  that  the  defendant  is  the  owner  and  in 
possession  of  the  farm,  subject  to  said  reservation  and  excep- 
tion under  mesne  conveyances,  deriving  her  title  ultimately 
from  said  R.  V.  W.  Thorne,  and  that  she  has  removed  a  part 
of  the  fence  inclosing  the  burial  ground,  destroyed  some  of 
the  gravestones  marking  the  graves  of  the  ancestors  and 
relatives  of  the  plaintiffs,  graded  away  the  mounds  of  the 
graves  and  obliterated  all  traces  of  them,  and  refuses  a 
right  of  way  to  the  plaintiffs  to  and  from  said  ground,  and 
threatens,  by  grading  and  leveling  it,  to  destroy  said  burial 
place. 

The  plaintiffs  demand  a  judgment  restraining  the  defend- 
ant from  removing  the  gravestones,  grading  the  grounds, 
destroying  and  obliterating  the  graves,  and  also  for  damages. 

To  this  complaint  the  defendant  demurred  on  the  grounds : 
1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

11.  That  there  is  a  defect  of  parties,  because  it  is  not 
alleged  that  all  of  the  heirs  of  all  the  grantors,  in  whose 
favor  the  reservation  hereinbefore  mentioned  was  made,  are 
plaintiffs  or  defendants. 

The  second  ground  of  demurrer,  requiring  but  little  con- 
sideration, may  well  be  first  determined. 
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When  a  demurrer  to  a  complaint  is  based  on  the  sixth 
ground  specified  in  the  488th  section  of  the  Code  of  Civil 
Procedure,  "  that  there  is  a  defect  in  parties  plaintiff  or 
defendant,"  the  particular  defect  relied  on  must  be  pointed  out 
specifically  by  the  demurrer.  (Code  C.  P.  §  490 ;  Dodge  v. 
CoUn/y  108  N.  Y.  453 ;  Story's  Eq.  Pldg.  §§  236,  238,  543.) 
The  only  defect  under  this  subdivision  pointed  out  by  the 
demurrer  is :  "  That  the  heirs  aft  law  of  the  father  of  the 
plaintiffs  and  of  the  other  grantors  in  the  deed  to  R.  V.  "W. 
Thome,  mentioned  in  the  complaint,  are  not,  except  the 
plaintiffs  herein  themselves,  made  parties  plaintiff  nor  parties 
defendant."  The  answer  to  this  ground  of  demurrer  is  that 
it  does  not  appear  on  the  face  of  the  complaint  that  the  father 
of  the  plaintiffs  and  his  brothers  and  sisters,  or  any  one  of 
them,  left  heirs  other  than  the  plaintiffs.  A  demurrer  to  a 
complaint  can  be  interposed  only  for  objections  appearing  on 
its  face.  (Code  C.  P.  §  488 ;  Baines  v.  HoUister,  64  N.  Y. 
1 ;  Story's  Eq.  Pldg.  §§  226,  238,  543.) 

The  first  ground  of  demurrer  remains  to  be  considered.  It 
has  been  decided  many  times,  and  frequently  asserted  by  text 
writers,  that  the  heirs  of  a  decedent  at  whose  grave  a  monu- 
ment has  been  erected,  or  the  person  who  rightfully  erected 
it,  can  recover  damages  from  one  who  wrongfully  injures  or 
removes  it,  or  by  an  injunction  may  restrain  one  who  without 
right,  threatens  to  injure  or  remove  it,  and  this  though  the 
title  to  the  ground  wherein  the  grave  is,  be  not  in  the  plain- 
tiff but  in  another.  {Frances  v.  Ley^  Cro.  Jac.  366 ;  Gorven  v. 
Py^riy  12  Kepts.  105 ;  Spooner  v.  Brewster^  10  Moore,  494 ;  8. 
a,  3  Bing.  186 ;  S.  CI,  2  C.  &  P.  34 ;  Matter  of  Brick  Preahy- 
terian  Churchy  3  Edw,  Ch.  155-168;  Matthews  v.  Jeffrey^ 
L.  R.  [6  Q.  B.  Div.]  290 ;  Pierce  v.  Swam,  Point  Cemetery^ 
10  R.  I.  227 ;  Beatty  v.  Kurtz,  2  Peters,  566 ;  Snyder  v. 
Snyder,  60  How.  Pr.  368 ;  1  Rolle  Abr.  625 ;  4  Bac.  Abr. 
Title,  Heir  and  Ancestor,  163;  2  Comyn's  Dig.,  Title 
Cemetery,  305 ;  1  Coke  Lit.  18b ;  Coke  3rd  Inst.  202  et  seq.  ; 
2  Black.  Com.  428 ;  2  Steph.  Com.  [8  ed.]  220 ;  1  Will.  Ex. 
[7th  Am.  ed.]  792 ;  Ferrard's  Fix.  202.) 
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But  this  rale  of  law  is  not  quite  applicable  to  this  case  as 
stated  in  the  complaint,  for  it  is  not  alleged  that  the  plaintifb 
are  the  heirs  of  any  of  the  persons  whose  graves  or  monu- 
ments have  been  destroyed,  nor  is  it  averred  that  they  are 
heirs  of  any  of  the  persons  buried  in  that  yard. 

The. word  " ancestor"  is  an  ambiguous  one,  broad  enough 
to  include,  but  not  necessarily  including,  parents,  grand- 
parents and  all  persons  in  the  ascending  line,  as  far  as  rela- 
tionship can  be  traced.  "  Descendant "  is  an  antonym  of 
"  ancestor,"  but  is  not  a  synonym  of  "  heir."  It  is  plain  that 
the  allegation  that  the  ancestors  of  the  plaintiffs  are  buried 
in  this  yard  is  not  equivalent  to  an  allegation  that  the  plain- 
tiflEs'  parents  were  there  buried,  or  that  the  plaintiffs  are  the 
heirs  of  the  persons  there  buried.  No  one  is  the  heir  of  all 
of  his  ancestors. 

The  rights  of  the  heirs  of  the  grantors  to  protect  the  graves 
and  monuments  in  the  ground  reserved,  are  not  to  be  solely 
ascertained  and  limited  by  the  rules  defining  the  rights  of 
heirs  of  persons  buried  in  churchyards  and  incorporated 
cemeteries,  but  must  be  ascertained  from  the  words  of  the 
clause  in  the  deed,  aided  bv  the  general  rules  relating  to 
burial  places. 

The  right  of  the  tenants  in  common,  and  of  their  heirs,  is 
called  in  the  grant  an  "  exception  "  and  a  "  reservation,"  the 
scrivener  not  seeming  to  have  understood  that  the  words  as 
used  are  inconsistent.  By  an  exception  some  portion  of  the 
subject  of  the  grant  is  excluded  from  the  conveyance,  and  the 
title  to  the  part  so  excepted  remains  in  the  grantor  by  virtue 
of  his  original  title.  A  reservation  creates  a  new  right  out  of 
the  subject  of  the  grant,  and  is  originated  by  the  conveyance. 
{StochweJl  V.  CouiUa/rdj  129  Mass.  230 ;  Lcmgdon  v.  May  or ^ 
etc.,  6  Abb.  [N.  C]  314 ;  1  Wash.  R.  P.  [4th  ed.]  432 ;  1 
Dart's  V.  &  P.  [6th  ed.]  612.) 

It  is  recited  that  ground  had  then  been  laid  off  for  inter- 
ments, and  a  right  of  way  to  and  from  this  ground,  with  the 
right  to  bury  therein,  is  "  excepted  "  and  "  reserved  "  to  the 
grantors  and  their  heirs  forever.     The  right  to  bury  carries 
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with  it  the  right  to  do  so  according  to  the  usual  custom  in 
the  neighborhood,  and  undoubtedly  includes  the  right 
of  making  mounds  over  and  erecting  stones  and  monu- 
ments at  the  graves.  The  right  to  make  such  erections  would 
carry  with  it  the  right  to  protect  them  from  spoliation.  The 
language  assumes  the  existence  of  a  burial  ground,  and  the 
grantors  had  the  right  to  protect  the  graves  and  monuments 
which  existed  at  the  date  of  the  grant,  or  which  were  made 
during  their  lives,  and  their  heirs,  having  succeeded  to  their 
rights,  may  protect  the  graves  and  monuments  now  existing. 

It  is  urged  that  the  allegation  that  the  plaintiffs  are  the 
children  of  one  of  the  heirs  of  the  tenants  in  common,  all  of 
whom  are  alleged  to  be  dead,  is  not  sufficient  to  show  that 
they  have  succeeded  to  the  title,  because  (1)  it  is  not  alleged 
that  their  father  and  his  cotenants  (plaintiff's  uncles  and 
aunts)  died  intestate.  (2)  It  is  not  alleged  that  the  uncles  and 
aunts  left  no  ancestors,  descendants  or  collateral  relativea 
entitled  to  take  as  heirs  before  or  with  the  plaintiffs. 

An  allegation  that  A.  died  seized  of  certain  realty,  leaving 
B.,  C.  and  D.,  his  children,  is  a  sufficient  allegation  of  title, 
and  if  established  by  evidence  makes  a  prima  fade  case  of 
ownership  of  the  realty  by  the  three  children.  As  to  realty^ 
intestacy,  not  testacy,  is  presumed.  {DuJce  of  (hmJberUmd  v. 
OrmeB^  9  Barb.  596-606 ;  Ddafield  v.  Parish,  23  K  T.  9- 
85 ;  Boaster  v.  Bradbury,  20  Me.  260 ;  Lycn  v.  Kain,  36 
nis.  368 ;  3  Wash.  K.  P.  [4th  ed.]  18 ;  Abb.  Tr.  Ev.  109.) 

That  the  plaintiffs  are  the  heirs  of  their  father,  one  of  the 
tenants  in  common,  is  sufficiently  alleged,  but  sufficient  facts 
are  not  alleged  to  establish  their  title  by  heirship  to  the 
interest  in  the  burial  place  of  which  their  uncles  and^  aunts 
died  seized.  To  show  the  heirship  of  a  claimant,  he  must 
prove  his  descent  from  the  person  last  seized,  when  he  claims 
as  lineal  heir,  or  the  descent  of  himself  and'  the  person  last 
seized,  from  some  common  ancestor,  or  at  least  from  two 
brothers  or  sisters.  If  he  claims  collaterally  he  must  estab- 
lish the  extinction  of  all  those  lines  of  descent  which  would 
be  entitled  to  succeed  before  him.     {Emerson  v.  White,  29 
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K  H.  482;  Bichards  v.  Bichards^  15  East.  294;  Boe  v. 
Lord,  2  W.  Black.  1099 ;  1  Sand.,  PI.  &  Ev.  457 ;  1  Chitty 
Onl.  Pr.  276  et  seq,;  Adams'  Eject.  [4th  Am.  ed.]  324 ;  Tyler's 
Eject.  485 ;  3  Wash.  E.  P.  [4th  ed.]  18  ;  Abb.  Tr.  Ev.  86.) 

The  situation  requires  an  answer  to  the  question,  whether 
the  allegation  that  the  plaintiffs  hare  succeeded  to  the  interest 
of  their  father  is  a  sufficient  averment  of  title  to  authorize 
them  to  maintain  an  action  to  restrain  the  destruction  of  the 
burial  ground,  and  the  closing  the  way  thereto,  or  to  recover 
damages  for  the  injuries  committed  without  alleging  that  the 
plaintiffs  have  succeeded  to  the  interests  of  all  of  the  tenants 
in  common. 

If  the  facts  stated  in  a  complaint  are  sufficient  to  constitute 
a  cause  of  action,  whether  legal  or  equitable,  the  complaint  is 
not  demurrable  on  the  ground  that  it  does  not  state  sufficient 
facts,  because  the  judgment  demanded  is  inconsistent  with 
the  cause  of  action  stated,  nor  because  both  legal  and  equitable 
relief  are  demanded  when  plaintiff  is  entitled  to  but  one. 
{Einery  v.  Pease,  20  N.  Y.  62 ;  Williams  v.  SlotCy  70  id. 
601 ;    Wetmore  v.  Porter,  92  id.  76.) 

All  of  the  rights  of  the  heirs  of  the  grantors  in  this  yard 
are  not  individual  ones,  enjoyable  and  enforceable  by  ^ach 
solely  for  his  own  benefit,  but  many  of  them  are  held  in  com- 
mon by  all  of  the  heirs,  and  among  them  those  so  held  are 
the  right  of  way  and  the  right  to  maintain  the  yard  for  the 
purpose  for  which  it  was  laid  out  and  to  protect  it  from 
destruction.  Any  one  or  more  of  the  persons  interested  in 
these  rights  held  in  common  may  maintain  an  action  to  pre> 
vent,  by  an  injunction,  the  destruction  or  interruption  of  such 
rights.  {Murray  v.  Hat/,  1  Barb.  Ch.  69 ;  Cadigan  v.  Breton^ 
120  Mass.  493 ;  Story's  Ed.  Pldgs.  §  286b,  637,  537a.) 

It  is  not  necessary  that  such  an  action  be  brought  by  one 
nor  by  all  of  the  persons  interested.  The  damages  sustained 
by  each  of  the  plaintiffs,  if  any,  cannot  be  recovered  in  this 
action,  but  if  it  shall  appear  on  the  trial  that  all  of  the  heirs 
are  parties  plaintiff,  any  damages  arising  from  an  injury  to 
their  common  interests  may  be  recovered. 
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The  judgment  should  be  affirmed,  with  costs,  and  the 
defendant  have  leave  to  withdraw  her  demurrer  and  answer, 
npon  payment  of  costs  within  twenty  days. 

All  concur. 

Judji;ment  accordingly- 
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Respondents. 

An  action  is  not  maintainable  upon  a  receiver'B  bond,  until  proceedings  for 
an  accounting  are  had  against  him,  or  in  case  of  liis  death  without  hav- 
ing rendered  an  account,  xmtil  such  proceedings  are  had  against  his  per 
sonal  representatives;  at  least  where  no  reason  appears  why  such  an 
accounting  could  not  be  had. 

This  rule  is  not  qualified  by  the  fact  that  the  bond  contains  no  provision 
for  a  report  or  accounting  by  the  recdver. 

OuddebackY,  £m/ (5 Paige,  92) ;  CarawY.  MowaU(^'M^,  57),  distinguished. 

LudgcOer  ▼.  Channell  (15  Sim.  479;  8  Mac.  &  G.  175);  distinguished  ana 
explained. 

Reported  below,  67  Hun,  100. 

(Argued  June  16,  1892;  decided  October  1,  1893.) 

Appeal  from  order  ol  the  General  Terra  ot  the  Supreme 
Court  in  the  first  judicial  department,  made  June  6,  1890, 
which  sustained  defendants'  exceptions^  set  aside  a  verdict 
directed  for  the  plaintiff  and  granted  a  new  trial. 

In  1876,  the  defendant,  George  K.  Dauchy,  having  been 
member  of  a  firm  composed  of  himself  and  the  plaintiff 
herein  brought  an  action  against  the  latter  for  the  dissolution 
of  the  copartnership  and  for  the  appointment  of  a  receiver, 
etc.  One  A.  DeWitt  Baldwin  was  appointed  such  receiver, 
and  he  with  the  defendants,  Samuel  T.  Dauchy  and  Joseph 
W.  Nicholas,  as  his  sureties,  made  abond  having  the  condi- 
tion that  ii  Baldwin  should  laithf ullv  discharge  the  duties  ot 
his  trust  as  such  receiver  the  obligation  shoufd  be  void,  other- 
wise in  force. 

The  receiver  died  in  1880  having  received  from  the  pro- 
ceeds of  the  partnership  property  $842.65.  The  evidence 
tends  to  prove  that  he  was  insolvent  at  the  time  of  his  death, 
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soon  after  which  letters  of  administration  were  issued  to  his 
widow,  Mary  E.  Baldwin.  The  receiver  rendered  no  account, 
iior  did  he  pay  over  the  moneys  which  came  to  his  hands  as 
such. 

That  action  was  terminated  in  1884  by  judgment  which 
directed  Dauchy  to  pay  to  French  a  sum  found  due  him 
upon  the  account  between  them. 

This  action  was  commenced  in  1888  and  George  K.  Dauchy 
was  made  defendant  because  he  refused  to  join  as  plaintiff. 
He  answered  and  alleged  that  he  procured  the  defendant, 
Samuel  T.  Dauchy,  to  become  a  surety  for  the  receiver  and 
undertook  to  indemnify  him.  The  trial  court  directed  a  ver- 
dict for  the  plaintiff  for  one-half  the  amount  of  the  moneys 
which  had  come  to  the  hands  of  the  receiver  (less  his  fees  and 
twenty-five  dollars  paid  by  him  to  his  attorney)  and  interest 
from  the  time  of  his  death. 

Edward  D.  McCarthy  for  appellant. 

/SI  B.  BrovmeU  for  respondents. 

Bradley,  J.  The  right  of  the  plaintiff  to  maintain  the 
action  is  challenged  because  no  proceedings  had  been  taken 
to  require  the  administratrix,  etc.,  of  the  receiver  to  render 
an  accoimt  of  the  trust  and  for  the  omission  to  make  her  a 
party  defendant.  This  is  in  form  an  action  at  law  upon  the 
bond  and  was  tried  as  such.  It  is  not  seen  how  the  adminis- 
tratrix in  an  action  of  that  character  could  properly  be  joined 
as  a  defendant,  although  she  might  in  equity  be  called 
upon  to  account  for  the  trust  assumed  by  her  intestate  as 
receiver. 

In  Cuddeback  v.  Kent  (5  Paige,  92)  it  was  held  that  a 
guardian  and  his  sureties  might  be  joined  as  defendants  in  an 
action  in  equity,  and  relief  be  awarded  for  breach  of  the  trust 
of  the  former,  and  thus  avoid  circuity  of  action  or  multiplicily 
of  suits. 

And  in  Carow  v.  Mowatt  (2  Edw.  57)  a  bill  was  filed 
against  the  personal  representative  of  the  deceased  adminid^ 
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trator  and  his  sureties  for  the  purpose  of  establishing  devas- 
tavit by  the  administrator,  to  make  it  good  so  far  as  his  assets 
would  do  so,  and  charge  the  deficiency  upon  his  sureties  in 
the  bond.  It  was  there  held  that  the  bill  for  such  purpose 
could  he  sustained.  It  is,  however,  the  general  rule  that  the 
Uability  of  sureties  in  such  cases  on  their  obligation  is  at  law 
only,  and  that  preliminarily  to  the  action  the  settlement  of 
the  account  of  the  trastee  is  essential.  {StUweU  v.  MUUj  19 
Johns.  804.)  And  in  Salivary  v.  Van  Hoesen  (3  Hill,  77) 
the  views  of  the  chancellor  in  Cuddeba^k  v.  Kent  and  the 
doctrine  of  that  case  were  disapproved  ;  and  it  was  there  held 
that  the  bond  could  not  be  prosecuted  before  proceedings  for 
an  account  were  had  against  the  guardian,  and  that  where  he 
has  died  without  rendering  an  account,  like  proceedings 
should  first  be  had  against  his  personal  representatives.  This 
was  the  doctrine  of  Perkins  v.  Stvrmnd  (114  N.  Y.  869) ; 
and  it  is  in  accord  with  the  rule  declared  in  Hood  v.  Hood 
(85  N.  T.  561),  where  Co/row  v.  Mowatt  was  criticised. 

But  it  is  suggested  that  in  cases  relating  to  the  personal 
representatives  of  deceased  persons  and  guardians,  the  condi- 
tion of  the  bonds  and  the  proceedings  are  regulated  by  stat- 
ute, and  that  as  it  is  not  so  as  to  receiverships,  a  different  rule 
resting  upon  the  common  law  prevails.  It  is  true  that  while 
the  testamentary  mode  of  disposition  of  estates  is  of  very  great 
antiquity,  the  manner  of  execution  of  testaments  and  of  the 
administration  of  estates  of  testators  and  intestates  is  in  this 
state  and  quite  ^nerally  regulated  by  statute ;  and  the  con- 
ferring upon  surrogates  the  power  to  appoint  guardians  and 
take  their  account,  etc.,  the  whole  subject  of  which  before 
then  was  within  the  jurisdiction  of  the  Court  of  Chancery,  is 
also  dependent  upon  the  statute,  and  by  it  the  proceedings 
are  also  in  the  main  regulated.  They  are  quite  in  harmony 
with  the  proceedings  as  they  were  conducted  prior  to  the 
time  the  present  statutory  regulations  were  perfected.  And 
so  far  as  relates  to  those  which  are  the  subject  of  controversy 
in  the  present  action,  they  were  analogous  to  those  applicable 
to  cases  of  receivers  and  the  prosecution  of  their  bonds.  The 
SioKELS— YoL.  LXXXIX.        69 
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latter  were  matters  of  practice  of  tlie  Court  of  Equity,  within 
which  was  the  jurisdiction  over  the  subject ;  and  that  practice 
Was  to  make  the  prosecution  of  the  bond  of  the  receiver 
depend  upon  an  accounting  against  him  had  in  equity. 
{Dawson  v.  Raynes^  2  Russ.  466;  Ludgater  v.  Channelly  15 
Sim.  479 ;  3  Mac.  &  G.  175.)  In  the  latter  case  the  receiver 
had  died  and  the  question  arose  upon  petition  for  leave  to  sue 
his  personal  representatives  and  sureties,  or  that  his  personal 
representatives  be  directed  to  pass  the  accounts  in  respect  to  the 
trust  estate.  The  petition  was  founded  on  a  report  of  the  receiv- 
er's accounts  by  the  master  to  the  effect  that  a  balance  exceeding 
£6,000  remained  due.  The  specified  sum  was  paid.  The  petition 
was  dismissed  by  the  vice-chancellor ;  and  on  review  the  chan- 
cellor without  deciding  whether  the  sureties  should  pay  or  the 
administratrix  be  called  upon  to  account  in  that  form  of  pro- 
ceeding, held  that  the  prayer  of  the  petition  for  leave  to  sue 
the  sureties  should  be  granted.  For  the  purposes  of  that 
relief  the  petition  was  founded  in  part  at  least  upon  the  fact 
that  an  unascertained  balance  was  found  due  by  the  master's 
report.  The  chancellor  there  said  substantially  that  where  a 
receiver  absconds  it  becomes  impracticable  to  ascertain  what 
is  due  from  him,  and  there  may  be  other  cases  presenting  like 
diiBculties  in  that  respect.  And  in  Hood  v.  ffoodj  Judge 
Kapjlllo  remarked :  '^  Assuming  that  in  a  case  where  the 
statutory  remedies  upon  the  bond  cannot  be  pursued  a  court 
of  equity  can  interpose  and  establish  a  breach  in  some  other 
manner,  and  give  a  remedy  against  the  sureties  without  any 
order  for  the  prosecution  of  the  bond,  all  the  authorities 
which  have  been  cited  agree  that  special  circumstances  must 
be  shown  establishing  the  necessity  for  the  interposition  of  a 
court  of  equity,  and  that  if  the  legal  remedies  can  be  pur- 
sued, they  alone  can  be  resorted  to." 

The  Ludgater  case  is  not  necessarily  an  authority  in  sup- 
port of  the  plaintiff's  action.  It  cannot  be  said  that  the  leave 
granted  would  have  been  there  given  if  it  had  not  appeared 
from  the  master's  report  that  there  remained  some  balance 
due  from  the  receiver ;  and  the  chancellor  was  careful  to  add 
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that  the  right  to  recover  against  the  sureties  without  an 
aecoimting  by  the  personal  representative  was  not  decided. 

Although  the  conditions  of  such  bonds  are  usually  broader 
than  the  one  in  question,  and  contain  a  provision  for  a  report 
or  an  accounting,  yet  the  omission  of  it  does  not  have  the 
effect  in  such  case  to  qualify  the  rule  of  practice  applicable 
to  the  proceedings  preliminary  to  the  prosecution  of  the  obli- 
gation. The  sureties  are  properly  chargeable  for  no  greater 
amount  than  that  whicli  their  principal  is  liable  to  pay ;  and 
it  is  deemed  quite  essential  that  his  accounting  should  be  had 
to  ascertain  what,  if  any,  charges  and  expenses  of  the  trust 
he  may  be  entitled  to  have  allowed  to  him  by  way  of  abate- 
ment of  the  amount  due  from  him.  In  the  present  case  evi- 
dence waei  offered  tending  to  prove  that  the  receiver  had 
incurred  certain  expenses  in  the  execution  of  the  trust.  And 
in  proceedings  a^inst  the  administratrix  for  an  accounting, 
those  questions  could  be  disposed  of,  and  the  amount  or  bal- 
ance actually  due  from  him  at  the  time  of  his  death  ascer- 
tained or  in  such  manner  represented  as  to  furnish  the  founda- 
tion for  an  action  on  default  in  its  payment.  No  reason 
Appears  why  such  accounting  could  not  and  should  not  have 
been  had  preliminarily  to  the  action  against  the  sureties.  And 
for  that  reason  the  order  should  be  affirmed  and  judgment 
absolute  directed  against  the  plaintiff. 

All  concur. 

Order  affirmed  and  judgment  absolute  for  defendants. 
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Jambs  C.  French  et  al ,  Appellants,  v  John  Gbob0B  Bauxb 

et  aL,  ItespondentB. 

Under  the  Mechanics'  Lien  Law  (Chap  842.  Laws  of  188S,  as  amended  by 
Chap  420  Laws  of  1887)  one  who  has  furnished  materiaiS  or  done  work 
upon  a  building  for  a  subcontractor  for  a  portion  of  the  work  can  not 
acquire  a  lien  therefor  against  the  ownei.  after  the  latter  has  in  good 
faith  paid  the  contractor  and  the  contractui  has  paid  tne  subcontractoi 
in  full  for  the  work  done  under  the  subcontract  according  to  its  terms, 
although  the  owner  thereafter  becomes  indebted  to  the  contractor  upon 
the  contract  for  the  whole  work  to  an  amount  sufficient  to  satisfy  such 
a  demand.  The  owner  cannot,  except  m  cases  ot  fraud  or  collusioa, 
be  compelled  to  pay  any  greater  sums  for  the  completion  of  his  building 
than  that  which  by  his  contract  he  has  agreed  to  pay,  and  the  same  is 
true  of  a  contractor  who  baa  in  his  turn  in  good  faith  paid  the  sub- 
contractor the  amount  due  him,  after  the  same  has  become  due  and 
payable. 

(Argued  June  16,  18d2;  decided  October  1,  1802.) 

Appeal  from  iudp^ment  of  the  Gteneral  Term  of  the  Oonrt 
of  Common  Pleas  of  the  city  and  county  of  New  York, 
entered  npon  an  order  made  June  16,  1890,  which  afiirmed  a 
judgment  m  favor  of  defendants,  entered  upon  a  verdict  of 
the  District  Court  in  the  city  of  New  York. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Edward  D,  McCarthy  for  appellants. 

Jamfies  H.  Angd  for  respondents. 

Haight,  J.  This  action  was  brought  for  the  foreclosure 
of  a  mechanics'  lien.  . 

The  defendant  Bauer  was  the  owner  of  premises  known  as 
No.  3467  Third  avenue  in  the  city  ot  New  York,  and  as 
such  entered  into  a  contract  with  the  defendant  Peter  Spoon- 
heimer  to  erect  and  complete  a  building  thereon,  for  which 
he  was  to  pay  in  six  installments.  The  fifth  installment  was 
to  become  due  when  the  cellar  was  concreted  and  the  side* 
walk  and  exterior  iron  and  stone  work  wm  completed 
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Spoonheimer  contracted  with  the  firm  ol  Findlay  &  Bow- 
man to  do  the  iron  work  and  the  sidewalk. 

The  plaintiffs,  on  or  about  the  thirteenth  day  of  October, 
1888,  contracted  with  Findlay  &  Bowman  to  furnish  certain 
materials  and  do  certain  work  as  required  by  their  contract. 
They  completed  the  performance  of  their  contract  on  or 
about  the  twenty- fourth  day  of  October,  1888. 

The  work  called  for  by  the  contract,  which  entitled  the 
contractor  to  the  payment  of  the  fifth  installment,  was  com- 
pleted on  or  about  the  twenty-ninth  day  of  October  there- 
after, and  on  that  date  the  architect  gave  his  certificate  to 
that  effect  to  the  contractor,  and  the  defendant  Bauer  there- 
upon paid  to  Spoonheimer  the  fifth  installment  due,  accord- 
ing to  its  terms. 

On  November  second  thereafter,  Spoonheimer  paid  Find- 
lay  &  Bowman  the  amount  due  them  as  subcontractors  by 
giving  a  check  dated  November  fifth,  which  check  was  on 
that  or  the  following  day  paid. 

On  November  third  Findlay  &  Bowman  made  an  assign- 
ment for  the  benefit  of  creditors,  and  on  the  seventh  day  of 
November  thereafter  the  plaintiffs  demanded  payment  of 
their  claim  from  the  defendants  Bauer  and  Spoonheimer, 
which  they  refused,  at  the  same  time  notifying  them  that  they 
had  paid  Findlay  &  Bowman  in  full.  On  November  ninth 
the  plaintiffs  filed  the  lien  upon  which  this  action  was  brought. 
At  that  time  the  last  installment  under  the  contract  had  not 
become  due  and  payable. 

It  appears  that  the  fifth  installment  was  dtfe  and  payable  at 
the  time  ot  payment  by  Bauer  to  Spoonheimer ;  that  Findlay 
&  Bowman  had  performed  their  part  oi  the  contract  witii 
Spoonheimer,  and  the  amount  going  to  them  was  due  and 
payable  at  the  dme  ot  the  payment  to  them. 

The  question  of  the  good  faith  of  the  payments  by  Bauer 
to  Spoonheimer,  and  by  Spoonheimer  to  Findlay  &  Bowman 
was  submitted  to  the  jury,  and  was  by  the  verdict  determined 
in  favor  of  the  defendants. 

The  question  is  thus  presented  as  to  whether  a  lien  can  be 
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perfected  by  a  person  furnishing  material  and  doing  work  for 
a  subcontractor  as  against  the  owner,  aft^r  he  has  in  good 
faith  paid  the  contractor,  and  the  contractor  has  paid  the  sub- 
contractor in  full  for  such  work  and  material 

We  regard  the  case  of  Lumhard  v  Syrcuytise^  Bin^hamton 
&  N&iD  York  HaUroad  Jompa/ny  (55  N  Y  491)  as  control 
ling  upon  this  question* 

In  that  case  it  was  held  that  one  who  has  furnished  mate* 
rials  or  done  work  upon  a  building  under  a  contract  with  a 
subcontractor  for  a  portion  of  the  work,  can  acquire  no  lien 
therefor  against  the  owner  after  the  contractor  has  paid  the 
subcontract^)!  toi  the  work  done  under  the  subcontract 
according  to  its  terms,  although  the  >wner  is  indebted  to  the 
contractor  upon  the  contract  for  the  whole  work  after  the 
completion  ot  the  building,  to  an  amount  sufficient  to  satisfy 
such  9  demand  Tt  is  true  that  the  30urt  in  that  case  had 
under  consideration  chapter  36B  of  the  Laws  of  1864,  as 
amended  by  chapter  788  ^f  the  Laws  of  1866,  known  as  the 
Onondaga  Lien  Law ;  and  that  the  act  under  which  the  plain- 
tiffs seek  to  establish  their  lien  in  this  action  is  chapter  342  of 
the  Laws  of  1885,  as  amended  by  chapter  420  of  the  Laws  of 
1887,  and  that  the  two  statutes  are  in  many  respects  different ; 
but  as  to  the  question  under  consideration  it  appears  to  us 
that  they  are  in  substance  the  same,  and  that  the  same  rule 
should  prevail  in  reference  to  the  latter  that  has  been  declared 
in  reference  to  the  former  statute. 

Under  the  former,  it  was  provided  that  **  Any  person  who 
shall,  in  pursuance  of  any  contract,  express  or  implied,  either 
with  the  owner  of  the  property,  or  any  contractor,  perform 
any  labor,  or  furnish  any  material,  in  building,  altering,  or 
repairing  any  house  or  other  building,  or  appurtenance  to 
any  house  or  other  building  in  the  county  of  Onondaga,  t> 
the  amount  of  twenty  dollars  or  over,  or  any  person  who 
has  made  a  contract  for  the  same,  shall,  until  the  end  of 
three  months  after  the  performance  of  such  labor  or  furnish- 
ing of  materials,  be  deemed  to  have  an  equitable  lien  for  the 
s&me  upon  such  house  or  building,  or  appurtenances,  and  the 
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land  upon  which  the  same  may  be  situated.  *  *  *  When 
such  labor  or  material  is  performed  or  furnished  to  the  con- 
tractor or  subcontractor,  all  payments  made  by  the  owner  to 
either  in  good  faith  to  apply  upon  his  contract  shall  operate 
to  extinguish  the  lien  t^foresaid,  unless  written  notice  of  the 
lien  is  served  on  the  owner  of  the  premises  before  such 
payment," 

Under  the  latter,  it  is  provided  that  "  Any  person  or  per- 
sons, firm  or  firms,  corporation  or  association,  who  shall  here- 
after perform  any  labor  or  service,  or  furnish  any  material 
which  have  been  used,  or  which  are  to  be  used,  in  erecting, 
altering  or  repairing  any  house  *  *  *  with  the  consent 
of  the  owner,  as  hereinafter  defined,  or  his  agent,  or  any  con- 
tractor or  subcontractor,  or  any  other  person  contracting  with 
such  owner  *  *  *  niay,  upon  filing  the  notice  of  lien 
prescribed  in  the  fourth  section  of  this  act,  have  a  lien  for  the 
principal  and  interest  of  the  price  and  value  of  such  labor  and 
material,  etc.  *  *  *  But  in  no  case  shall  such  ownef  be 
liable  to  pay  by  reason  of  all  the  liens  filed  pursuant  to  this 
act,  a  greater  sum  than  the  price  stipulated  and  agreed  to  be 
paid  in  such  contract,  and  reniaining  unpaid  at  the  time  of  the 
filing  of  such  lien,  or  in  case  there  is  no  contract  and  the 
amount  and  value  of  such  labor  and  material  then  remaining 
unpaid,  except  as  hereinafter  provided." 

The  provision  "  hei*einafter  provided  "  is  to  the  effect  that 
if  the  owner  shall,  for  the  purpose  of  avoiding  the  provisions 
of  the  act,  pay  by  collusion  the  contractor  in  advance  of  the 
terms  of  the  contract  for  the  purpose  of  defeating  persons 
who  have  furnished  materials  or  done  work  upon  the  building, 
he  shall,  notwithstanding  such  payment,  be  liable,  etc. 

It  will  be  observed  upon  reading  the  two  acts  that,  whilst 
they  differ  in  phraseology,  they  ans  the  same  in  substance. 
The  policy,  as  disclosed  in  both,  is  to  the  effect  that,  except 
in  cases  of  fraud  and  collusion,  the  owner  cannot  be  compelled 
to  pay  any  greater  sum  for  the  completion  of  his  building 
than  that  which  by  his  contract  he  nad  agreed  to  pay,  and  the 
same  is  true  of  a  contractor  who  has  in  turn  in  good  faith 
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paid  the  subcontractor  the  amount  due  him  after  the  same 
has  become  due  and  payable.  The  effect  of  the  statute  is  to 
take  from  the  owner  the  money  owing  by  him  on  his  contract 
and  to  ftpply  it  in  payment  for  the  labor  and  materials  fur- 
nished by  others  in  the  performance  of  the  contract,  and  the 
same  rule  should  be  applied  to  the  case  of  a  contractor  who 
has  paid  to  a  subcontractor  all  that  he  is  entitled  to. 

The  case  of  Lumbwrd  v.  Syracuse^  BingKamUm  dk  Neu) 
York  Raalroad  Company  followed  the  case  of  Courma/n  v. 
Mclncrov)  (18  N.  Y.  70),  and  has  been  followed  by  Cr<me  v. 
Oenm  (60  N.  Y.  127)  ;  Hagwn  v.  Americcm  Baptist  Home 
Mission  Society  (14  Daly,  131),  and  La/rkvn  v.  McMvUm 
(120  K  Y.  206). 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Bbnjjuon  F.  Dinoley,  Appellant,  v.  The  Sjab  Enttiihg 

CoMPAif T,  Bespondent. 

An  omission  by  an  employer  to  provide  against  an  alleged  defect  in  a 
machine  in  ordinary  use,  which  defect  no  one  has  been  able  to  point 
out,  will  not  warrant  a  finding  that  the  employer  has  failed  in  the  di8> 
charge  of  his  duty  towards  his  employe. 

McCarragher  v.  Bogen  (120  N.  T.  526),  distinguished. 

(Argued  June  16,  1892;  decided  October  1,  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  12, 1890,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  nonsuit  at  Circuit. 

The  nature  of  the  action  and  the  lacte^  so  far  as  material^ 
are  stated  in  the  opinion. 

e/i  ^.  Oromford  for  appellant. 

E.  Cotrntryma/n  for  respondent* 
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Paskeb,  J.  The  action  was  to  recover  for  the  loss  of 
service  to  plaintiff  of  his  minor  son,  occasioned  by  an  injury 
to  him  which  plaintiff  alleges  to  have  been  dne  to  the  negli- 
gence of  the  defendant. 

At  the  time  of  the  accident  the  defendant  operated  a 
knitting  mill  in  which  plaintiff's  son,  then  about  fifteen  years 
of  age  was  employed. 

He  had  charge  of  the  running  of  seven  second  breakers, 
sometimes  called  cards,  operated  by  water  power.  A  line  of 
shafting  extending  along  one  side  of  the  building,  was  con- 
nected with  the  card  by  a  belt,  which  ran  on  a  tight  pulley 
when  it  was  desired  to  keep  the  card  in  motion,  and  it  was 
transferred  to  a  loose  pulley  when  the  purpose  was  to  stop 
the  card.  The  pulleys  were  located  side  by  side,  each  being 
about  five  inches  wide.  The  machine  is  stopped  by  pressing 
the  hand  against  the  driving  belt,  and  running  it  off  from  the 
tight  pulley  on  to  the  loose  one.  The  machine  is  started  by 
pressing  the  belt  back  on  to  the  tight  pulley. 

It  was  a  part  of  the  duty  of  the  injured  boy  to  clean  out 
the  waste  which  accumulated  under  each  machine,  and  as  we 
must  adopt  the  view  of  the  evidence  most  favorable  to  the 
plaintiff,  it  must  be  assumed  that  in  the  performance  of  this 
duty  he  was  required  by  the  defendant  to  reach  under  the 
machine  with  his  hands. 

On  the  first  of  October,  1884,  while  he  was  operating  the 
machine,  he  changed  as  he  claims,  the  belt  from  the  tight  to 
the  loose  pulley  and  commenced  with  his  hands  to  remove 
the  waste  from  the  machinery  as  was  his  custom,  and  in 
accordance  with  his  duty  as  defendant's  employe,  and  while 
in  that  position  the  machine  started,  and  in  the  revolutions 
of  the  cylinder  his  hand  was  caught,  and  seriously  injured. 

The  injured  boy,  prior  to  the  accident  had  considerable 
experience  in  the  operation  of  machines  of  this  character. 
He  had  worked  in  other  mills,  in  which  he  had  operated 
similar  machines,  and  after  going  into  defendant's  employ- 
ment he  had  had  charge  of  the  machines  in  question,  for  sev- 
eral weeks. 

SiOKKLs— Vol.  LXXXIX.        70 
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There  is  no  basis  therefore,  on  which  to  predicate  negli- 
gence of  the  defendant  in  failing  to  inform  Dingley  of  the 
dangers  incident  to  the  operation  of  the  machines,  nor  is  such 
claim  made. 

The  sole  question  then  is,  whether  the  evidence  adduced 
would  support  a  finding  of  fact  that  the  defendant  failed  to 
perform  its  duty  towards  Dingley  in  selecting  suitable 
machinery  for  his  use,  and  keeping  it  in  repair.  The  machine 
in  question  was  such  as  was  in  ordinary  use ;  it  was  operated 
in  the  usual  way.  No  attempt  was  made  to  point  out  the 
specific  defect  which  the  plaintiff  claims  the  defendant  negli- 
gently permitted  to  exist.  It  was  proven  that  the  machine 
was  not  fastened  to  the  floor.  But  neither  were  any  of  the 
other  machines  in  the  building ;  nor  is  there  any  proof  that 
such  machines  are  ordinarily  and  commonly  fastened  to  the 
floor.  And  in  this  connection  it  should  be  said  that  the  evi- 
dence does  not  tend  to  show  that  this  machine  was  situated 
with  reference  to  the  shafting  differently  than  such  machines 
usually  are. 

It  is  contended  by  the  appellant  that  there  is  evioence 
which  would  authorize  the  jury  to  infer  that  there  was  some 
defect  either  in  the  pulleys,  or  in  the  location  of  the  machine, 
because :  First.  Plaintiff  testifies  that  on  the  occasion  of  the 
injury  he  had  run  the  belt  off  from  the  tight  pulley  on  to  the 
loose  one,  about  seven  minutes  before  the  starting  of  the 
machine  which  caused  the  injury. 

Second.  Dingley's  brother  testifies  that  he  was  formerly 
employed  by  the  defendant  in  the  operation  of  these 
machines,  and  on  one  occasion  about  two  months  before  the 
injury  complained  of,  he  ran  the  belt  off  the  tight  pulley  on 
to  the  loose  one,  and  started  to  go  home,  but  was  stopped  by 
Mr.  Dunlap  the  superintendent,  who  directed  him  to  go  back 
and  stop  the  machine.  That  he  went  back  and  pushed  the 
belt  off  the  tight  pulley  on  to  the  loose  one  again,  after 
which  he  stai*ted  to  go  out  only  to  be  again  stopped  by  Mr. 
Dunlap,  who  directed  him  to  go  back  and  stay  until  the^ 
machine  stopped  running.     This   was  again   repeated,  and 
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finally  the  witness  threw  off  the   belt  and  tied  it  np,  Mr. 
Dunlap  saying  he  would  fix  the  card  in  the  morning. 

Mr.  Dunli^  denies  most  emphatically  any  snch  occurrence, 
or  that  the  machine  was  ever  out  of  order  to  his  knowledge. 
But  his  testimony  is  of  course  of  no  importance  on  this  review, 
because  the  jury  might  possibly  have  believed  the  witness 
Dingley.  The  witness  also  testified  to  two  other  occasions, 
when  he  claims  the  machine  started  without  interference  on 
his  part,  but  he  kept  the  information  to  himself,  and  it  is  not 
claimed  that  the  defendant  became  aware  of  it. 

Adopting  as  we  must  the  most  favorable  view  to  the 
plaintiff  of  the  evidence  to  which  we  have  alluded,  the  situa- 
tion is  9s  follows :  The  machine  was  such  as  was  in  ordinarv 
use,  and  for  aught  the  evidence  discloses,  the  best  known ; 
it  was  situated  with  reference  to  the  shafting  as-  were  the 
other  machines  in  that  room,  and  in  other  mills ;  no  special 
defect  in  its  situation  or  construction  was  pointed  out ;  no 
one  pretended  to  be  able  to  assign  with  certainty,  the  cause 
of  the  transfer  of  the  belt  from  the  loose  to  the  tight  pulley, 
if  it  was  in  fact  so  transferred,  but  because  the  machine  started 
on  this  and  three  other  occasions,  it  is  insisted  that  the  jury 
had  a  right  to  infer  that  there  existed  a  defect  of  some  kind 
which  the  defendant  was  negligent  in  not  providing  against 
notwithstanding  the  precise  defect  was  then,  and  has  «ince 
remained  unknown. 

In  other  words,  that  the  jury  may  find  that  the  defendant 
failed  in  the  discharge  of  his  duty  towards  his  employe,  by 
omitting  to  provide  against  an  alleged  defect  in  a  machine  in 
ordinary  use,  which  so  far  no  one  has  been  able  to  point  out. 
A  proposition  which  if  sustained,  extends  the  liability  of  the 
master  to  his  servant  far  beyond  its  present  boundaries,  and 
would  be  without  reason  to  support  it. 

In  attempting  to  ascertain  what  inferences  may  properly 
be  drawn  from  the  testimony  under  consideration,  other  facts 
than  those  to  which  we  have  alluded,  must  be  borne  in  mind. 

It  appears  that  for  several  years  before  the  accident,  the 
machine  worked  as  well  as  other  machines,  with  the  excep- 
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tion  of  the  three  occasions  testified  to  by  the  injured  boy's 
brother. 

John  HamUton  operated  it  the  day  following  the  accident, 
and  he  testified  that  "  it  worked  just  the  same  as  any  other 
card  ;  it  ran  all  right ;  no  difficulty  about  the  belt  slipping 
from  one  pulley  to  the  other ;  I  cleaned  the  machine  at  night 
in  the  usual  way ;  I  stopped  the  card ;  I  took  my  hand  and 
shoved  the  belt  over  on  the  loose  pulley ;  I  waited  until  the 
card  stopped  then  I  pulled  the  waste  from  under  the  card.*' 

John  Dunlap,  the  superintendent  of  the  room,  testified, 
"  I  found  the  clothing  all  bruised  and  torn  up  where  his  arm 
went  in ;  it  took  me  half  a  day,  I  think,  to  clean  it  and  repair 
it ;  which  had  to  be  repaired  before  the  machine  could  be 
run ;  this  clothing  is  made  of  small  wire  set  in  leather,  it 
covers  the  cylinder ;  this  clothing  was  not  out  of  order  at  any 
other  place  than  where  his  hand  went  in  ;  I  suppose  that  was 
caused  by  the  accident ;  there  was  nothing  else  out  of  order 
about  the  machine ;  the  pulleys  were  not  out  of  order,  nor 
the  belt;  as  soon  as  that  was  repaired  the  belt  was  put  on, 
and  the  machine  started  up  immediately ;  no  repairs  were 
made  to  that,  it  was  started  and  used  *  *  *  j  I  never 
heard  any  more  about  that  machine  after  the  accident,  no 
complaint  about  it  while  I  was  there ;  it  operated  all  right 
after  that  up  to  the  time  I  left  the  company.  It  ran  just  as 
smooth  and  perfect  as  before,  no  trouble  with  it  whatever." 

Van  Bramer,  a  former  employe  of  the  defendant,  said :  "  I 
never  knew  from  any  source  that  it  (the  belt)  slipped  from 
its  own  accord  and  set  the  machine  in  motion ;  I  was  there 
and  noticed  how  the  machine  worked  after  the  accident  the 
next  day  ;  after  Dingley  went  home  and  the  new  man  oper- 
ated the  machine,  it  worked  right  after  Mr.  Dunlap  had  fixed 
the  wire  clothing ;  I  never  heard  any  complaint  nor  seen  any- 
thing wrong  about  the  belting  or  the  pulleys ;  it  had  not  to 
my  knowledge  run  oS  and  started  the  machine  running  from 
the  loose  pulley  of  its  own  accord  on  to  the  fixed  pulley,  either 
before  or  after  this  accident." 

No  attempt  was  made  to  show  that  the  defendant  made 
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any  repairs  or  did  any  work  affecting  the  movement  of  this 
machine  after  the  accident  to  Dingley,  nor  was  any  attempt 
made  to  dispute  the  assertion  of  the  defendant's  witnesses 
that  from  and  after  the  accident,  without  repair  or  alteration, 
the  machine  continued  to  operate  perfectly.  In  this  connec- 
tion evidence  of  another  character  should  be  considered.  One 
Oummings,  an  expert  witness,  and  the  only  one  produced  by 
the  plaintiff,  was  inquired  of  as  to  the  weight  which  the  sub- 
sequent good  conduct  of  the  machine  should  have  in  deter- 
mining the  probable  cause  of  the  accident.  He  said,  ^^I 
could  not  expect  the  machine  to  work  all  right  the  next 
morning,  if  started  up  again,  just  as  it  was  left  the  night 
before. 

"  Q.  You  would  not  expect  it  to  continue  to  work  all  right 
for  the  next  two  or  three  weeks  ? 

"A.  Well,  sometimes  there  is  cause  for  that ;  if  it  was  true 
that  that  belt  at  night,  when  you  were  closing  up  the  works, 
had  slipped  from  the  loose  pulley  on  to  the  fixed  pulley  three 
times,  so  you  could  not  stop  it  without  tying  up  the  belt,  I 
would  not  expect  that  machine  to  run  all  right  next  day,  and 
the  next  two  weeks  without  running  off." 

The  witness  Butler,  who  had  operated  this  machine  about 
eight  months,  wae  inquired  of  as  to  whether  there  was  any  diffi- 
eulty  in  stopping  the  machine.  He  replied :  "  Not  when  I  took 
pains  in  shifting  the  belt,  and  shifting  it  properly ;  it  would 
be  shifted  properly  by  giving  it  time  to  reverse  on  the  upper 
pulley,  the  two  pulleys  at  the  same  time ;  if  you  did  not  give 
it  time,  the  chances  would  be  that  sometimes  it  would  go 
back  on  the  tight  pulley  and  set  the  machine  going ;  I  should 
say  that  that  would  be  the  result  of  mismanagement  In  shift- 
ing the  belt." 

G«orge  Davis,  who  operated  this  machine  subsequent  to 
the  injury  for  about  a  year,  said :  *'  It  operated  all  right ; 
when  I  did  not  properly  stop  this  particular  breaker  on  which 
Dingley  was  hurt  I  had  difficulty  with  the  belt  running  from 
the  loose  to  the  fixed  pulley ;  sometimes  going  home  I  would 
be  in  a  ^urry  and  I  would  not  shift  the  belt  off  entirely,  and 
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it  would  run  on  again ;  when  I  shifted  it  off  entirely  I  never 
had  any  trouble  in  its  going  back." 

Now,  in  the  light  of  the  evidence  to  which  we  have  referred, 
it  seems  to  be  apparent  that  assuming  it  to  be  true  that 
the  machine  started  on  the  three  occasions  testified  to  by 
Dingley,  that  the  inference  legitimately  deducible  from  it  is 
not  that  the  machine  was  defective,  but  rather,  that  in  his 
haste  to  go  home,  of  which  acknowledgment  is  made,  he 
failed  to  shift  the  belt  entirely  from  the  tight  to  the  loose 
pulley,  thus  making  it  possible  for  it  to  run  on  again  and 
start  the  machine  in  motion.  Certainly  that  inference  is  the 
more  reasonable  and  natilral  one  to  be  drawn  from  the  evi- 
dence considered  as  a  whole  than  would  be  one  declaring  that 
the  machine  was  in  some  manner  defective. 

But  if  the  one  could  be  drawn  as  readily  as  the  other,  it 
would  still  be  our  duty  to  affirm  the  judgment. 

McCarragher  v.  Sogers  (120  N.  Y.  526)  is  not  in  conflict 
with  the  position  here  taken.  The  Greneral  Term  correctly 
points  out  one  important  difference  between  that  case  and 
this. 

The  judgment  should  be  affirmed. 

Bradley,  J.  (dissenting).  The  burden  was  with  the  plain- 
tiff to  prove  that  the  injury  suffered  by  his  minor  son  was 
occasioned  by  the  negligence  of  the  defendant,  and  without 
any  contributory  negligence  of  the  person  injured.  The 
question  is  whether  or  not  there  was  any  evidence  to  support 
those  propositions  of  fact.  When  the  plaintiff's  son  Joseph 
went  into  the  defendant's  service,  he  assumed  the  ordinary 
hazards  incident  to  it,  and  the  defendant  undertook  to  use 
reasonable  care  in  providing  and  maintaining  suitable 
machinery  and  implements  for  his  use,  with  a  view  to  his 
protection  against  danger  of  injury  from  them  while  duly 
engaged  in  the  work  assigned  to  him.  The  boy  was  engaged 
in  operating  what  may  be  termed  a  carding  machine,  which 
was  propelled  by  power  communicated  to  it  and  applied  by 
means  of  a  belt  extending  from  a  line  of  shafting  to  a  pulley, 
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and  the  method  of  stopping  this  machine  was  by  pushing  the 
belt  on  to  a  loose  pulley.  These  two  pulleys  were  close 
together,  and  the  shifting  from  one  to  the  other  was  done 
with  the  hand.  It  was  his  duty,  from  time  to  time,  to  clean 
out  the  apparatus,  which  he  says  he  was  required  to  do  with 
his  hands,  and  for  that  purpose  to  get  down  under  the  card. 
While  he  was  thus  engaged  on  the  occasion  in  question,  the 
machine  started  in  motion,  causing  a  severe  injury  to  his  hand 
and  arm.  Taking  his  statement  as  the  fact,  he  was  not 
chargeable  with  contributory  negligence,  but  whether  or  not 
he  was  free  from  sucli  negligence  was  a  question  for  the  jury. 
His  evidence  is  to  the  effect  that  he  shoved  the  belt  on  to  the 
loose  pulley,  that  the  machine  stopped  and,  before  he  pro- 
ceeded to  the  cleaning  beneath  it,  the  machine  had  remained 
passive  for  three  or  four  minutes,  he  having  in  the  meantime 
been  engaged  cleaning  other  portions  of  it.  But  that  while 
he  was  down  cleaning  the  lower  portion  of  the  apparatus,  the 
machine  suddenly  started  up  and  caused  the  injury.  The 
machine  was  then  set  in  motion  by  the  belt  slipping  or  passing 
from  the  loose  to  the  tight  pulley  by  which  it  was  operated. 
This  being  done  without  any  manual  aid,  tended  to  indicate 
that  it  was  the  result  of  some  defective  condition  which  caused 
the  transmission  of  the  belt  from  the  one  to  the  other  pulley, 
assuming,  as  the  evidence  tended  to  prove,  that  it  had  been 
properly  transferred  by  him  to  the  loose  one.  And  it  may  be 
accounted  for  by  the  fact  that  the  alignment  of  the  machine 
and  gearing  may  have  been  or  become  disturbed  and  imperfect. 
The  inference  was  permitted  that  such  was  the  cause  for  the 
shifting  of  the  belt  and  the  consequence  which  followed. 
The  machine  was  not  fastened  to  the  floor  otherwise  than  by 
its  own  weight,  nor  were  the  other  machines  in  the  establish- 
ment. The  fact  that  it  may  by  its  vibration  have  been  moved 
sufficiently  to  place  it  out  of  the  true  line  with  the  driving- 
belt,  and  thus  causing  it  to  slip  on  to  the  tight  pulley,  was 
not  of  itself  sufficient  to  charge  the  defendant  with  negli- 
gence. But  if  the  defendant  had  been  advised  that  a  like 
difficulty  had  existed,  and  that  in  consequence  the  belt  was 
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liable  to  slip  from  the  loose  to  the  other  ptdley,  and  put  the 
machine  in  motion,  it  would  seem  that  the  duty  devolved 
upon  the  defendant  to  use  due  care  to  prevent  it,  in  view  of 
the  danger  in  which  the  employe  might  by  such  occurrence 
be  placed  while  engaged  in  cleaning  the  machine  in  the  man- 
ner the  plaintiffs  son  says  he  was  required  to  perform  that 
service.  There  was  evidence  given  on  the  part  of  the  plain- 
tiflE  tending  to  prove  that  sometime  before  this  boy  com- 
menced work  there,  the  belt  had  in  like  manner  passed  from 
the  loose  pulley  to  the  tight  one,  and  set  this  machine  in 
motion ;  that  the  superintendent  of  the  defendant  was  present 
on  one  occasion,  and  saw  it  so  operate,  when  ineffectual  effort 
was  made  to  cause  the  belt  to  remain  on  the  loose  pulley  and 
prevent  its  slipping  from  it  and  starting  the  machine,  and 
when  it  became  necessary  to  tie  up  the  belt ;  and  that  the 
superintendent  then  declared  his  purpose  to  fix  it.  The 
injured  boy  testified  that  he  had  at  the  time  of  his  injury 
received  no  information  that  the  belt  had  before  so  slipped 
from  one  pulley  to  the  other  or  that  it  was  liable  to  do  so. 
Assuming  as  we  may  for  the  purposes  of  the  question  here, 
that  the  cause  of  the  shifting  of  the  belt,  and  thus  starting  up 
the  machine  was  that  before  mentioned,  a  proper  adjustment  of 
the  pulleys  in  line  with  it  would  have  obviated  the  difficulty ; 
and  if  as  evidence  tended  to  prove  the  defendant,  through  its 
superintendent,  had  notice  that  the  machine  was  liable  to  be 
set  in  motion  by  the  casual  shifting  of  the  belt  for  such  cause, 
it  was  the  duty  of  the  defendant  to  use  due  care  to  see  that 
the  machine  retained  its  place  and  that  the  proper  adjustment 
of  the  belt  in  its  line  with  and  relation  to  the  pulleys  was 
maintained,  or  at  least  to  advise  the  boy  of  the  danger  that 
he  might  take  the  precautionary  means  requisite  to  his  pro- 
tection. And  whether  the  injury  to  the  plaintiffs  son  was 
or  not  occasioned  by  the  negligence  of  the  defendant  in  that 
respect  was  a  question  of  fact  which  should  have  been  sub^ 
mitted  to  the  jury,     {Donahice  v.  Drovm^  154  Mass.  21.) 

Evidence  on  the  part  of  the  plaintiff  essential  to  the  sup- 
port of  his  action  was  contradicted  by  that  on  the  part  of  the 
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defendant.  The  comparative  weight  of  the  evidence  is  not 
the  subject  of  consideration  here.  These  views  lead  to  th(^ 
conclusion  that  the  nonsuit  was  error,  and  that  the  judgment 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event. 

All  concur  with  Pabk£b,  J.,  except  Bbadlbt  and  Vann, 
J. J.,  dissenting,  and  Landon,  J.,  not  sitting. 

Judgment  affirmed. 


Maithbw   Mabx,   Bespondent,  v.  The  Press   Pubushiko 

Company,  Appellant. 

Upon  the  trial  of  an  action  for  libel,  in  which  the  answer  contained  a  gen- 
eral denial,  plaintiff  gave  evidence  tending  to  prove  publication  by 
defendant,  whose  counsel  at  the  close  of  plaintiff's  evidence  **  moved  to 
dismiss  the  complaint  upon  the  whole  proof/'  which  was  denied  and  an 
exception  taken.  Held,  that  the  exception  presented  no  specific  ques- 
tion for  review;  that  to  present  the  question  that  the  evidence  was 
insufficient  to  show  that  defendant  was  the  publisher,  it  should  have 
been  more  specifically  stated. 

I>efendant  also  pleaded  a  justification;  its  counsel  requested  the  court 
to  charge  that  there  was  no  evidence  in  the  case  that  defendant  was 
influenced  by  actual  malice  in  the  publication.  This  the  court  charged 
with  this  qualification  "other  than  the  justification  of  the  article  and 
its  contents."  Said  counsel  also  requested  a  charge  that  there  was  no 
evidence  of  actual  malice.  The  court  so  charged,  adding  '*  other  than 
the  publication  of  the  article,"  and  also  charged  as  requested,  that  the. 
jury  would  not  be  justified  in  awarding  exemplary  damages,  adding 
"unless  the  article  was  false  and  malicious,  and  published  with  intent 
to  injure  plaintiff."  Held,  no  error;  that  while  the  jury  might  not  infer 
malice  from  the  pleading  in  good  faith  and  an  honest  endeavor  to 
establish  a  justification,  the  question  of  good  faith  was  for  the  jury,  and 
the  court  was  justified  in  refusing  to  hold,  as  matter  ^f  law,  that  the 
answer  could  not  be  considered  to  enhance  damages. 

Oruikshank  v.  Gordon  (118  N.  Y.  178),  distinguished. 

(Submitted  June  16,  1892;'  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Snprema 
Oonrt  in  the  second  judicial  department,  entered  upon  an  order 
made  December  8,   1890,  which  affirmed   a  judgment  in 
SioKBLS— Vol,  LXXXIX.        71 
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favor  of  plaintiff,  entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial  upon  the  minutes. 

This  was  an  action  for  libel. 

The  facts,  so  far  as  material,  are  stated  in  the   opinion. 

Johrn,  M,  Bowers  for  appellant. 
A,  If,  WeUer  for  respondent. 

Bbown,  J.  The  plaintiff,  who  is  a  lawyer,  recovered  a 
judgment  for  damages  sustained  from  an  alleged  libelous 
article  published  by  the  appellant,  which  in  substance  stated 
that  he  had  been  accused  of  failing  to  pav  over  to  a  client 
money  he  had  received  for  her. 

The  appellant  asks  us  to  reverse  the  judgment  on  two 
grounds.  First.  That  there  was  no  proof  of  publication  by 
the  defendant. 

Second.  For  error  in  the  charge  of  the  court  upon  the 
question  of  actual  malice.  The  first  point  is  not  raised  by 
any  appropriate  exception  in  the  record.  The  article  was 
alleged  to  have  been  published  in  the  Brooklyn  edition  of 
"  The  "World."  There  was  a  general  denial  in  the  answer  and 
the  plaintiff  gave  evidence  which  he  claimed  tended  to  prove 
that  "  The  World  "  was  published  by  the  defendant.  At  the 
close  of  the  plaintiff's  case  the  record  states  that  defendant's 
counsel  made  ^'  a  formal  motion  to  dismiss,"  and  after  all  the 
evidence  was  in  he  "moved  to  dismiss  the  complaint  on  the 
whole  proof."  The  exception  to  the  denial  of  this  motion 
presents  no  question  for  review  on  appeal.  K  it  was  intended 
to  claim  that  the  evidence  was  insufficient  to  permit  the  con- 
clusion that  defendant  was  the  publisher  of  "  The  World," 
that  fact  should  have  been  stated,  and  if  it  had,  the  objection 
might  have  been  obviated  by  further  proof. 

Upon  the  other  point  it  appeared  that  the  defendant  had 
pleaded  (1)  that  the  publication  was  a  fair  and  true  account 
of  a  judicial  proceeding,  and  (2)  that  the  statements  therein 
contained  were  true. 

The  jury  have  determined  that  these  allegations  were  not 
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trne,  and  we  must  examine  the  exceptionB  to  the  refusals  'to 
charge  in  the  light  of  that  fact. 

So  far  as  material  to  this  appeal  the  requests  to  charge  and 
the  responses  of  the  court  were  as  follows  : 

^^  That  there  is  no  evidence  in  this  case  that  the  defendant 
was  influenced  by  actual  malice  in  publishing  its  report  of  the 
judicial  proceeding  aforesaid,  if  the  same  was  fair  and  true." 

The  Court — So  charged,  other  than  the  justification  of 
the  article  and  its  contents. 

"  That  there  is  no  evidence  in  this  case  of  actual  malice  on 
the  part  of  the  defendant." 

The  Couet — So  charged,  other  than  the  publication  of  the 
article. 

"That  the  jury  would  not  be  justified  in  awarding  the 
plaintiff  exemplary  damages." 

The  Couet — So  charged,  unless  the  article  is  found  to  be 
,  fake  and  malicious,  and  published  with  intent  to  injure  the 
plaintiff. 

These  rulings  are  sustained  by  Holmes  v.  Jon^  (121  N.  Y. 
462) ;  Cruikahanh  v.  Gordon  (118  id.  178) ;  Bergmann  v. 
JoTiea  (94  id.  52) ;  Samuels  v.  Evening  Mail  Assn.  (75  id. 
604  ;  9  Hun,  294) ;  Distin  v.  Rose  (69  N.  Y.  123). 

The  appellant  cites  CruikshamJc  v.  Gordon  as  authority  for 
the  proposition  that  the  jury  cannot  infer  malice  from  the 
interposition  in  good  faith  of  a  justification  of  a  libel,  and  an 
honest  endeavor  on  the  trial  to  establish  its  truth. 

In  that  case  the  court  charged  in  relation  to  justification  of 
the  libel  that  defendant  had  a  right  to  plead  that  issue,  and  if 
it  was  inserted  in  good  faith  the  damages  would  not  be 
enhanced  if  they  failed  to  prove  it  to  the  satisfaction  of  the 
jury.  And  it  was  submitted  to  the  jury  to  find  whether  it 
was  pleaded  wantonly  and  without  cause,  with  the  instruction 
that  if  it  was  they  could  consider  that  an  aggravation  of 
damages.     That  charge  was  sustained  in  this  court. 

But  in  this  case  no  request  was  made  to  instruct  the  jury 
to  consider  as  a  fact  that  the  justification  was  pleaded  in  good 
faith  and  not  wantonly,  and  the  court  could  not  hold  as  a 
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nfatter  of  law  that  the  answer  could  not  be  considered  to 
enhance  damages.     {Distin  v.  lioae^  supra,) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Jesse  B.  Coleman,  Appellant,  v.  The  State  of  New  Tobk, 

Respondent. 

Upon  a  claim  submitted  to  the  Board  of  Claims  these  facts  appeared:  In 
1822  the  state  diverted  a  portion  of  the  waters  of  a  river  and  turned 
them  into  a  creek  which  flows  through  claimant's  farm^  at  a  point 
above  said  farm,  and  has  since  used  the  waters  to  feed  the  Erie  canal. 
Under  the  act  of  1887  (Chap.  424,  Laws  of  1887),  authorizing  the  super- 
intendent of  public  works  to  widen  and  deepen  said  creek,  the  state 
entered  into  a  contract  for  the  work,  by  the  terms  of  which  the  material 
to  be  removed  was  to  be  deposited  where  directed  by  the  state  engineer. 
A  large  quantity  of  rock  taken  from  the  bed  of  the  stream  was  deposited 
by  the  contractor  on  claimant's  land.  It  did  not  appear  that  the  state 
ever  acquired  titk)  to  any  part  of  claimant's  farm,  or  the  right  to  enter 
upon  or  remove  any  part  of  it,  or  that  the  state  has  occupied  the  land 
entered  upon  under  claim  of  exclusive  ownership.  Ileldf  that  assuming 
the  state  had  acquired  the  right  to  so  divert  the  waters  from  the  river 
to  the  creek,  and  to  use  the  latter  as  a  feeder  to  the  canal,  this  did  not 
confer  the  right  to  broaden  and  deepen  the  creek,  and  for  the  injury 
caused  the  state  was  liable;  that  the  entry  of  the  stat«  and  its  direction 
to  the  contractor  to  remove  the  stone  being  a  trespass,  it  became  liable 
for  all  the  trespasses  committed  with  the  knowledge  and  acquiescence 
of  its  agent,  the  contractor,  in  executing  the  contract;  and  so,  that  a 
decision  of  the  board  awarding  nothing  to  the  claimant  on  the  ground 
that  the  wrongs  complained  of  were  committed,  not  by  the  state,  but 
by  the  contractor,  was  error. 

It  did  not  appear  that  the  claimant  requested  the  board  to  And  facts  and 
conclusions  of  law,  or  that  he  excepted  to  the  facts  found  or  the  conclu- 
sions of  law.  The  notice  of  appeal  stated  the  grounds  upon  which  it  was 
taken.  HiBldy  that  this  was  sulQcient  under  the  statute  regulating 
appeals  from  decisions  of  said  board  (§  10,  chap.  205,  Laws  of  1888)  to 
enable  the  appellant  to  raise  the  questions  presented  by  the  notice. 

(Argued  June  16,  1892;  decided  October  1,  1893.) 

Appeal  from  a  final  award  of  the  Board  of  Claims  deny- 
ing any  relief  to  the  claimant. 

The  facts,  bo  far  as  material,  are  stated  in  the  opinion. 
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John  J,  Ryan  for  appellant. 

8.  W.  Hosendale,  Atiomey-Qeneral^  for  respondent. 

FoLLETT,  Ch.  J.  The  claimant's  farm  of  75  acres  is  situ- 
ated in  the  town  of  Shelby,  and  is  bounded  on  its  west- 
erly side  by  Oak  Orchard  creek,  which  rises  some  distance 
south  of  the  farm  and  not  far  from  the  headwaters  of  the 
Tonawanda  river.  In  1822,  the  state  dammed  the  river  and 
constructed  an  artificial  water-way  by  which  part  of  its  waters 
were  diverted  from  the  river  and  turned  into  the  creek  at  a 
point  about  two  miles  above  or  south  of  the  claimant's  farm. 
Al>out  four  miles  below  or  north  of  this  farm  at  the 
village  of  Medina,  the  creek  crosses  the  Erie  canal  where 
part  of  its  waters  have  been  used  to  feed  the  canal, 
since  1822.  From  Medina  the  creek  flows  northeast- 
wardly and  empties  into  Lake  Ontario.  The  creek  is  about 
forty  feet  wide  where  it  crosses  claimant's  farm,  and  prior  to 
the  acts  complained  of  was  quite  shallow.  One  of  the  high- 
ways of  the  town  of  Shelby  extends  through  the  claimant's 
farm  substantially  on  the  east  bank  of  and  parallel  to  the 
creek.  Between  the  west  line  of  the  traveled  part  of  this 
highway  and  the  line  of  high-water  mark,  there  is  land  vary- 
ing from  ten  to  thirty  feet  in  width,  which,  previous  to  1887, 
was  smooth,  capable  of  cultivation,  and  from  which  the  creek 
was  easily  accessible.  From  four  to  six  rods  east  of  the  highway 
are  the  claimant's  farm-house  and  outbuildings.  By  chapter 
424  of  the  Laws  of  1887,  the  superintendent  of  public  works 
was  authorized  to  widen  (by  how  much  is  not  stated)  and  to 
increase  by  two  feet  the  depth  of  the  channel  of  Oak  Orchard 
creek  from  the  point  where  th^  Tonawanda  river  is  discharged 
into  the  creek  to  a  point  three  miles  below.  Pursuant  to 
this  statute  the  state,  by  its  said  superintendent,  and  George  M. 
Taylor,  on  the  28th  day  of  July,  1887,  entered  into  a  written 
contract  by  which  the  latter  contracted  to  widen  by  15  feet 
and  deepen  by  two  feet  the  creek  across  the  plaintiff's  farm 
for  certain  sums  per  cubic  yard,  for  material  removed,  and 
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deposit  it  where  directed  by  the  state  engineer.  The 
engineer  employed  by  the  state  set  a  line  of  stakes  three  or 
four  feet  east  of  the  top  of  the  slope  of  the  bank  of  the  creek 
and  directed  that  no  material  taken  from  the  creek  should  be 
deposited  between  it  and  that  line  of  stakes.  During  1887 
and  1888,  upwards  of  a  thousand  cubic  cords  of  rock  were 
taken  from  the  bed  of  the  creek  by  the  contractor  and  depos« 
ited  on  both  sides  of  the  highway  on  the  claimant's  premises. 
September  19,  1888,  his  claim  was  filed  which  was  tried  in 
June,  1889,  and  in  December,  1889,  an  award  was  made  by 
which  it  was  decided  that  he  was  not  entitled  to  recover  any- 
thing, although  it  was  found  as  a  fact  that  he  was  damaged 
by  piling  stone  upon  his  land,  and  in  various  ways  not  neces- 
sary to  here  mention.  The  claimant  was  denied  any  relief  as 
against  the  state  upon  the  ground  that  the  wrongs  complained 
of  were  committed,  not  by  the  state  or  its  agents  but  by  the 
contractor.  The  board  found  in  effect  that  the  claimant's 
land  extended  to  the  center  of  the  creek,  which  was  its  west- 
em  boundary,  but  failed  to  take  into  consideration  the  fact 
that  the  state  entered  upon  the  land  between  the  center  of 
the  stream  and  the  line  of  stakes  set  on  its  eastern  bank  and 
directed  the  removal  of  material  therefrom. 

There  is  no  finding  that  the  state  ever  acquired  by  gift, 
grant  or  by  the  right  of  eminent  domain,  title  to  any  part  of 
this  land  or  the  right  to  enter  upon  and  remove  any  portion 
of  it,  and  there  is  no  evidence  in  the  record  which  would 
sustain  such  a  finding.  The  only  evidence  bearing  upon  this 
question  is  the  concession  that  the  creek  had  been  used  as  a 
feeder  for  the  canal  since  1822. 

There  is  no  evidence  that  the  state  has  occupied  the  whole 
of  the  land  which  it  entered  upon  claiming  to  be  its  exclusive 
owner,  and  for  this  reason  the  evidence  is  insufScient  to  have 
authorized  the  board  to  have  found  that  the  state  had  acquired 
title  to  all  or  some  portion  of  this  land  by  adverse  possession. 
The  right  to  divert  water  from  the  Tonawanda  river  to  this 
stream  and  use  it  six  or  seven  miles  below  for  supplying  the 
canal,  which  we  will  assume  might  be  Acquired  by  adverse 
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tiser,  would  not  of  itself  confer  the  right  upon  the  state  to 
broaden  and  deepen  the  bed  of  the  stream. 

For  the  injury  caused  by  entering  upon  this  strip  of  land 
by  the  state  it  was  liable,  and  the  board  erred  in  refusing  the 
claimant  any  relief.  The  entry  of  the  state  upon  the  land 
and  its  direction  to  the  contractor  to  excavate  and  remove 
the  stone  therefrom  being  wrongful — a  trespass — it  became 
liable  for  all  trespasses  committed  by  the  contractor  with  the 
knowledge  and  acquiescence  of  its  agents  in  executing  the 
contract. 

Whether  the  state  is  liable  for  the  acts  of  the  contractor  in 
piling  the  waste  material  upon  the  claimant's  land  in  case  the 
state  had  the  right  to  remove  the  material  from  the  bed  of 
the  stream  depends  upon  whether  those  trespasses  were 
directed,  authorized  or  sanctioned  by  the  state.  This  was  a 
question  of  fact  which  was  litigated  on  the  trial  now  being 
reviewed,  and  may  again  be  in  case  the  claim  is  re-tried  and 
the  evidence  and  finding  may  be  different,  so  the  findings 
and  evidence  bearing  upon  this  question  need  not  now  be 
discussed. 

It  does  not  appear  that  the  claimant  requested  the  board 
to  find  facts  and  conclusions  of  law,  nor  that  he  excepted  to 
the  facts  found  or  conclusions  of  law.  The  statute  regulating 
appeals  from  the  decisions  of  the  Board  of  Claims,  provides 
that  an  appeal  may  be  taken  to  the  Court  of  Appeals  upon 
questions  of  law  only  arising  upon  the  hearing  of  the  claim, 
and  that  every  appeal  shall  be  in  writing  and  briefly  state 
the  grounds  upon  which  it  is  taken.  (§  10,  chap.  206,  Laws 
of  1883.) 

In  this  case  the  questions  above  discussed  were  specified  in 
the  notice  of  appeal  served  which  was  suiBcient  to  enable  the 
appellant  to  raise  the  questions  although  he  had  not  served 
and  filed  exceptions  as  he  might  well  have  done. 

The  final  award  or  order  should  be  reversed  and  a  new 
hearing  ordered  with  costs  to  abide  the  event. 

All  concur. 

Award  reversed. 
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John  N.  Smith,  Respondent,  v.  David  0.  RBm,  Appellant. 

Notice  in  some  form  to  an  infant  is  essential  to  coof ^.r  jurisdiction  upon 
a  court  to  bind  his  property,  and  while  the  legislature  may  prescribe  that 
the  notice  may  be  constructive  instead  of  actual,  proceedings  must  be 
in  conformity  with  the  statute  in  order  to  be  valid  and  bind  the  infant. 

To  authorize  the  appointment  of  a  guardian  ad  litem  for  an  infant  defend 
ant  the  moving  papers  must  set  forth  the  facts  conferring  upon  the 
court  authority  to  make  the  order;  and  so,  under  the  provisions  of  the 
Code  of  Civil  Procedure  (§  478),  authorizing  the  court,  where  an  infant 
defendant  residing  in  the  state  is  temporarily  absent  therefrom,  to  make 
an  order  appointing  a  guardian  o^  litem,  and  providing  that  the 
summons  may  be  served  upon  such  guardian,  to  authorize  the  appoint- 
ment, the  moving  papers  must  show  the  temporary  absence  of  the  infant. 

A  recital  in  a  judgment  record  of  service  of  summons  in  an  action  upon 
an  infant  defendant,  while  prima  facie,  is  not  conclusive  evidence  of 
the  fact,  as  against  such  defendant,  and  he  is  at  liberty  to  show  that  the 
service  was  not  in  fact  made. 

An  order  forming  part  of  a  judgment-roll  provided  that  certain  infants 
be  brought  In  and  made  parties  defendant,  and  appointed  a  guardian 
ad  litem  for  them  unless  they  procured  such  appointment.  The  other 
papers  showed  that  no  guardian  was  appointed  on  application  of  the 
infants;  that  a  supplementary  summons  was  issued  as  prescribed  by 
the  Code  of  Civil  Procedure  (§  453),  which  was  served  on  the  guardian 
named  in  the  order.  There  was  no  proof  of  service  on  the  infanta: 
said  guardian  answered  on  their  behalf.  Hetd,  that  the  record  per- 
mitted the  inference  that  the  only  service  was  upon  the  guardian,  and 
authorized  a  finding  to  that  effect,  although  the  reoord  recited  that 
said  defendants  were  served. 

A  judgment  creditor  cannot  be  deprived  of  his  legal  right  to  enforce  col- 
lection of  his  judgment  against  the  lands  of  his  debtor  by  a  fraudulent 
conveyance  thereof  prior  to  the  entry  of  judgment,  nor  can  he  by  such 
a  conveyance  be  forced  to  pursue  an  equitable  remedy  for  the  collection 
of  his  debt  instead  of  a  legal  one. 

Notwithstanding  the  fraudulent  conveyance,  while  the  title  remains  in 
the  fraudulent  grantee  the  lien  of  the  judgment  remains,  the  judgment 
creditor  may  sell  the  land  under  execution  on  his  judgment,  and  the 
purchaser  may  impeach  the  conveyance  in  a  suit  at  law  to  recover 
possession,  or,  if  he  can  gain  possession,  defend  the  title  thus  acquired 
against  the  fraudulent  grantee  or  those  claiming  under  him. 

Such  a  purchaser  in  possession  may  invoke  the  aid  of  a  court  of  equity 
to  remove  the  apparent  cloud  on  his  title  caused  by  the  fraudulent  con- 
veyance, and  to  have  it  discharged  from  the  record,  when  its  invalidity 
does  not  appear  upon  its  face. 
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This  is  a  continuing  right  which  exists  as  long  as  there  is  occasion  for  its 
exercise;  and  so,  it  is  never  barred  by  the  Statute  of  Limitations. 

While  the  purchaser  is  so  in  possession,  claiming  title  under  the  sheriff's 
deed,  one  taking  a  conveyance  from  the  fraudulent  grantee  cannot  claim 
as  a  bona  fide  purchaser. 

A  voluntary  conveyance  by  one  indebted  at  the  time  is  presumptively 
fraudulent.     (Follett,  Ch.  J.,  and  Parker,  J.,  dissenting.) 

The  fact  that  a  conveyance  shows  upon  its  face  that  it  was  voluntary 
does  not  alone  prevent  a  party  from  maintaining  an  action  to  set  it 
aside  as  a  cloud  on  his  title.  The  conveyance  cannot  be  judged  fraudu- 
lent solely  upon  the  ground  that  it  was  voluntary  (2  R.  S.  187,  §  4), 
and  extrinsic  evidence  is  necessary  to  show  an  existing  indebtedness  of 
the  grantor  at  the  time  of  its  execution. 

In  an  action  by  a  purchaser  on  execution  sale  to  set  aside  two  conveyances, 
made  without  consideration;  one  by  the  debtor  to  a  third  person,  and 
one  by  the  latter  to  the  debtor's  wife,  the  indebtedness  existing  at  the 
time  of  the  conveyances  was  shown;  also,  that  judgments  were 
subsequently  recovered  thereon  and  executions  issued  which  were 
returned  unsatisfied.  Held  (Follett,  Ch.  J.,  and  Parker,  JJ.,  dissent- 
ing), that  the  evidence  was  sufficient  to  establish  the  fraudulent 
character  of  the  transaction. 

(Argued  June  16,  1892;  decided  October  1,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  October  28,  1890,  which  reversed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Horace  Gra/oes  for  appellant. 

H,  C.  M.  Ingraham  for  respondent. 

Brown,  J.  The  purpose  of  this  action  was  to  have  certain 
deeds,  under  which  the  defendant  claimed  to  be  the  owner  of 
an  undivided  interest  in  the  lands  described  in  the  complaint, 
declared  to  be  a  cloud  upon  the  plaintiffs  title  and  to  have 
the  same  adjudged  void  and  illegal. 

There  is  no  dispute  as  to  the  facts  of  the  case  and,  except- 
ing the  possession  by  plaintiff  of  the  property  in  question, 
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they  appear  by  admission  in  the  pleadings  or  from  records 
introduced  in  evidence  upon  the  trial  by  the  plaintiff. 

The  defendant  makes  his  title  through  a  deed  from  Carrie 
Lowitz,  one  of  the  devisees  of  the  land  under  the  last  will 
and  testament  of  her  mother,  Caroline  Taylor. 

Mrs.  Taylor's  title  was  derived  from  her  husband,  William 
H.  Taylor,  who  is  admitted  to  have  been  the  owner  of  the 
property  on  November  20,  1874  On  that  day  he  conveyed 
it  to  one  Chauncey  M.  Felt,  who  immediately  conveyed  to 
Mrs.  Taylor. 

The  plaintiff  derived  his  title  through  a  sheriff's  deed, 
executed  pursuant  to  a  sale  under  an  execution  issued  upon  a 
judgment  recovered  against  William  H.  Taylor,  by  the  Nassau 
Bank  of  New  York  city,  on  April  9,  1876,  and  docketed  in 
Kings  county  on  the  following  day. 

The  plaintiff's  contention  is  and  such  was  the  allegation  of 
the  complaint  that  said  deeds  from  Taylor  to  Felt  and  from 
Felt  to  Mrs.  Taylor  were  without  consideration  and  were 
made  with  intent  to  hinder,  delay  and  defraud  said  bank,  and 
were  fraudulent  and  void. 

The  sale  by  the  sheriff  was  on  December  20,  1880,  and  the 
execution  under  which  it  was  made  was  issued  October  9, 
1880,  pursuant  to  an  order  of  the  Supreme  Court  and  a 
decree  of  the  Surrogate's  Court  of  Kings  county,  Mr.  and 
Mrs.  Taylor  prior  to  that  date  having  both  died. 

This  action  was  commenced  in  January,  1890.  The  answer 
put  in  issue  the  plaintiff's  title,  alleged  the  validity  of  defend- 
ant's title,  and  pleaded  the  Statute  of  Limitations.  From 
this  statement  it  is  apparent  that  the  defendant  showed  a  clear 
paper  title  to  the  share  in  the  land  claimed  by  him,  and  it  was 
incumbent  upon  the  plaintiff  and  essential  to  his  recovery  to 
establish  his  allegation  that  the  deeds  which  conveyed  Taylor's 
titl^e  to  his  wife  were  fraudulent  and  void  as  against  the  Nas- 
sau Bank,  through  whose  judgment  he  claimed.  To  estab- 
lish the  fraudulent  character  of  •  that  conveyance,  plaintiff 
put  in  evidence  a  judgment-roll  in  an  action  originally  com- 
menced by  said  bank  against  Mr.  and  Mrs.  Taylor  and 
Chauncey  Felt  to  have  said  deeds  set  aside. 
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That  action  was  commeDced  in  October,  1875,  but  before 
.it  was  brought  to  trial  Mr.  and  Mrs.  Taylor  died,  and  in 
February,  1878,  it  was  revived  against  the  three  children  of 
Mrs.  Taylor,  who  were  devisees  under  their  mother's  will. 
At  that  time,  as  it  appears  from  the  moving  papers,  Carrie 
Taylor,  the  defendant's  grantor,  who  was  the  eldest  child, 
was  about  seventeen  years  of  age,  and  all  of  the  children 
resided  in  the  city  of  Brooklyn. 

A  judgment  was  "subsequently  entered  in  that  action 
adjudging  said  deeds  to  be  void  on  the  ground  that  they  had 
been  executed  with  intent  to  defraud  the  creditors  of  said 
William  H.  Taylor,  and  that  the  land  therein  described  was 
bound  by  the  lien  of  the  judgment  recovered  against  said 
Taylor  by  the  ^Nassau  Bank,  and  granting  leave  to  said  bank 
to  proceed  upon  execution  theretofore  or  thereafter  to  be 
issued  upon  the  judgment,  and  sell  said  land  in  satisfaction 
thereof. 

This  judgment  was  conclusive  upon  the  defendant  as  to  the 
fraudulent  character  of  the  conveyance  from  Taylor  to  his 
wife,  providing  the  court  rendering  it  acquired  jurisdiction 
of  the  person  of  the  infant  defendants  therein,  and  whether 
or  not  it  did  acquire  such  jurisdiction  was  the  crucial  question 
presented  upon  the  trial  upon  this  branch  of  the  case. 

The  trial  court  found  that  the  infant  defendants  were  not 
served  with  the  summons,  but  that  a  guardian  ad  Utem  was 
appointed  and  answered  for  them  without  service  of  the  sum- 
mons, and  tiliat  the  judgment  rendered  Iherein  as  against  said 
infants  was  void. 

The  judgment  contained  a  recital  that  said  infants  had  been 
served  with  the  supplementary  summons  in  the  action  on 
March  11,  1878,  and  such  recital  was  prima  f<icie  evidence 
of  the  tnith  of  that  fact.  But  it  was  not  conclusive,  and  the 
defendant  was  at  liberty  to  show  that  service  of  the  summons 
was  not  in  fact  made.  {Potter  v.  Merck.  Bamik^  28  N.  Y. 
641 ;  Bosworth  v.  Vamdewalher^  53  id,  597 ;  Ferguson  v. 
Or€mf(/rd,  70  id.  253.) 

No  oral  evidence  was  offered  upon  the  question,  but  the 
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appellant  claims  that  the  finding  of  the  trial  court  is  sustained 
by  the  inferences  necessarily  drawn  from  the  papers  com- 
prising the  judgment-roll,  and  with  this  conclusion  we  agree. 

The  order  making  said  infants  parties  to  the  action  was 
granted  February  23, 1878.  It  provided  that  they  be  brought 
in  and  made  party  defendants,  "  and  appointed  Alexander 
Cameron,  Esq.,  a  guardian  ad  litem  for  them,  unless  they 
should  procure  the  appointment  of  a  guardian  within  ten 
days  after  the  service  on  them  of  copies  of  the  order. 

The  order  appears  to  have  been  served  on  February  twenty- 
seventh  and  no  guardian  was  thereafter  appointed  on  the 
application  of  the  infants.  A  supplementary  summons  dated 
March  eleventh  was  issued  pursuant  to  section  453,  Code  C. 
P.,  and  upon  that  day  was  served  upon  Mr.  Cameron,  who 
thereafter  answered  in  behalf  of  the  infants. 

This  evidence  permits  the  inference  that  the  only  service 
was  on  the  guardian.  No  reason  is  apparent  why  the  sum- 
mons should  have  been  served  upon  him  if  prior  or  subsequent 
to  March  eleventh  it  was  served  upon  the  infants.  It  is  also 
apparent  that  tlie  guardian  acted  under  the  appointment  con- 
tained in  the  order  of  February  twenty-third.  This  negatives 
the  idea  of  service  on  the  infants  after  that  date,  and  as  the  sum- 
mons was  not  issued  until  Marfch  eleventh  no  service  could  have 
been  made  before  it.  Jurisdiction  over  the  infant  defend- 
ants, therefore,  if  acquired  at  all,  must  rest  upon  the  validity 
of  the  order  of  February  twenty-third.  Section  473  of  the 
Code  of  Civil  Procedure,  to  which  we  are  cited  by  the 
respondent,  provides  in  substance  that  when  an  infant  defend- 
ant resides  in  this  state  and  is  temporarily  absent  therefrom, 
the  court  may  in  its  discretion  make  an  order  designating  a 
pereon  to  be  his  guardian  ad  litem,  unless  he  or  some  one  in 
his  behalf  procures  such  a  guardian  to  be  appointed  within  a 
specified  time  after  service  of  a  copy  of  the  order,  and  that  in 
such  case  the  summons  may  be  served  by  delivering  a  copy 
to  the  guardian  so  appointed,  with  like  efPect  as  when  a  sum- 
mons is  served  without  the  state  upon  an  adult  defendant  pur- 
suant to  an  order  for  that  purpose. 
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It  is  claimed  that  the  order  of  February  twenty-third  and 
the  service  upon  the  guardian  was  a  valid  service  of  the  sum- 
mons under  this  section.  Service  of  process  upon  the  infants 
was  not  essential  to  confer  jurisdiction,  and  if  the  order  was 
properly  granted  and  served  under  the  section  quoted  service 
upon  the  guardian  was  equivalent  to  personal  service  upon  the 
infant.     {Schell  v.  Cohen^  55  Hun,  207.) 

Notice  in  some  form  to  an  infant  is  essential  to  confer  juris- 
diction upon  a  court  to  bind  his  property.  But  the  legislature 
may  prescribe  that  it  be  constructive  instead  of  actual,  and 
proceedings  in  conformity  with  such  a  statute  will  be  valid 
and  bind  the  infant.  {IngersoU  v.  Mangam^  84  N.  Y.  622 ; 
Croghxm  v.  Lvvingaton^  17  id.  218 ;  OotendorfY.  Ocldschmidty 
83  id.  110.) 

Section  473  covers  a  case  in  which  personal  service  cannot 
be  made  and  which  is  not  within  the  provisions  of  the  Code 
relating  to  service  by  publication. 

But  the  diflSculty  of  upholding  tlie  jurisdiction  of  the  court 
to  render  the  judgment  against  the  infants  under  the  order  of 
February  twenty-third,  and  the  service  on  the  guardian  is 
that  the  moving  papers  upon  which  the  order  was  made  do 
not  make  a  case  within  section  473.  That  section  permits 
service  of  the  summons  to  be  made  upon  the  guardian  ad 
litem  with  like  effect  as  if  made  on  the  infant,  but  unless  the 
court  had  jurisdiction  to  appoint  the  guardian  the  service  was 
wholly  ineffectual.  To  authorize  the  appointment  of  a  guar- 
dian ad  litem  for  an  infant  defendant  the  moving  papers 
should  set  forth  the  facts  conferring  authority  upon  the  court 
to  make  the  order.  {Grant  v.  Van  Schoonhoven,^  9  Paige 
Ch.  255.) 

The  petition  of  the  Nassau  Bank,  upon  which  the  order  of 
February  23,  1878,  was  made,  contains  no  statement  that  any 
of  the  infant  defendants  were  temporarily  absent  from  the 
state.  It  states  the  age  of  all  of  them  and  that  they  were 
"  residing  at  184  Clinton  avenue,  in  the  city  of  Brooklyn." 

The  petition  was  dated  February  thirteenth.  Copies  of  the 
order  granted  therein  were  served  personally  on  all  the  infants 
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at  184  Clinton  avenue,  on  February  twentynseventb,  four  days 
after  it  was  granted. 

There  could  be  no  presumption  of  absence  between  those 
dates  and  existing  on  February  twenty-third.  Moreover, 
neither  the  petition  nor  the  order  to  show  cause  upon  which 
the  motion  was  made  asked  for  the  appointment  of  a  guardian 
ad  litem  for  Carrie  Taylor,  or  that  she  be  made  a  defendant 
in  the  action. 

The  theory  of  the  plaintiff,  as  appears  from  the  petition 
referred  to,  was  that  Carrie  Taylor  was  not  a  necessary  party 
to  the  action.  The  petition  alleges  that  James  Cleland  was 
her  general  guardian,  but  that  there  was  no  general  guardian 
for  the  other  two  infants.  It  then  prays  that  Cleland,  as  the 
general  guardian,  be  made  a  defendant,  and  that  a  guardian 
ad  litem  be  appointed  for  Demetrius  Taylor  and  Henrietta 
Taylor,  the  other  children  of  Caroline  Taylor,  deceased.  And 
there  is  proof  of  service  of  the  petition  on  Cleland  as  general 
guardian,  and  on  the  infants  Demetrius  and  Henrietta,  but 
none  on  Carrie  Taylor. 

The  order  granted  was  broader  than  the  prayer  of  the 
petition  and  made  Carrie  Taylor  a  defendant  in  the  action ; 
and  while  it  was  undoubtedly  within  the  power  of  the  court 
to  make  her  a  party  upon  an  ex  parte  application,  there  was 
no  jurisdiction  to  appoint  for  her  a  guardian  ad  litem,  and 
provide  for  a  substituted  service  of  the  supplemental  sum- 
mons upon  him  in  the  absence  of  proof  of  the  essential  fact 
that  she  was  temporarily  absent  from  the  state. 

The  recital  contained  in  the  judgment  to  the  effect  that 
Carrie  Taylor  had  been  served  with  the  supplemental  sum- 
mons on  March  11,  1878,  in  view  of  the  facts  appearing  from 
the  papers  in  the  judgment-roll,  from  which  I  have  quoted, 
is  not  sufBicient  to  sustain  in  the  jurisdiction  of  the  court  to 
render  the  judgment.  It  appears  very  clear,  we  think,  from 
an  inspection  of  the  roll,  and  also  from  other  recitals  of  the 
judgment,  that  the  service  which  it  is  there  recited  was  made, 
was  not  personal,  but  was  upon  the  guardian  ad  Utem^  and 
that  his  appointment  was  void  from  lack  of  proof  of  the  facto 
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essential  to  the  jurisdiction  of  the  court  to  make  it.  The 
finding  of  the  trial  court,  therefore,  that  the  infants  were  not 
Berved  with  the  summons,  and  that  the  judgment  setting 
aside  the  conveyance  of  the  property  from  Taylor  to  his  wife 
was,  as  to  said  infants,  void,  was  fully  sustained  by  the 
evidence. 

The  respondent,  however,  contends  that  the  evidence  in  the 
case,  independent  of  the  judgment  in  the  action  brought  to 
set  aside  said  deeds,  was  sufficient  to  establish  the  fraudulent 
character  of  those  conveyances,  and  that  the  trial  court  should 
have  BO  found. 

The  reversal  of  the  General  Term  was  upon  the  facts  as 
well  as  the  law,  and  the  whole  case  is,  therefore,  before  us  f er 
review. 

The  evidence  upon  this  question  is  that  the  conveyances 
referred  to  were  quit-claim  deeds  expressing  a  nominal  con- 
sideration of  one  dollar,  and  that  at  the  time  of  their  execu- 
tion and  delivery  William  H.  Taylor  was  indebted  to  the 
Nassau  Bank  upon  a  promissory  note  of  twenty-three  hundred 
dollare,  and  to  the  Germania  Bank  upon  a  promissory  note  of 
two  thousand  dollars,  both  of  which  notes  were  overdue. 

That  subsequent  to  such  conveyances  judgments  were 
recovered  upon  said  notes  against  said  Taylor,  and  execution 
was  issued  thereon  in  Elings  county  and  returned  wholly 
unsatisfied. 

Our  statute  (2  K.  S.  p.  137,  §  4)  provides  that  the  fraudu- 
lent intent  to  Ijdnder,  delay  and  defraud  creditors  by  a  con- 
veyance of  land  shall  be  deemed  a  question  of  fact  and  not  of 
law,  and  that  no  conveyance  shall  be  judged  fraudulent  s& 
against  creditors  solely  upon  the  ground  that  it  was  not 
founded  upon  a  valuable  consideration.  But  the  rule  is  well 
settled  that  a  voluntary  conveyance  by  one  indebted  at  the 
time  is  presumptively  fraudulent.  {Sewa/rd  v.  Jackson,  8 
Cow.  406 ;  Erickson  v.  Quinn,  47  N.  Y.  410 ;  Dtmlap  v. 
Hcmhins,  59  id.  346 ;  Cole  v.  TyUr,  65  id.  78.) 

There  was  no  evidence  introduced  by  the  defendant  upon 
this  question,  and  we  are  of  the  opinion  that  the  facts  stated 
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raised  a  presumption  that  the  deeds  were  executed  by  Taylor 
with  intent  to  defraud  liis  creditors,  and  in  the  absence  of  any 
explanation  thereof  it  was  the  duty  of  the  court  to  have 
determined  the  fact  of  the  grantee's  intention  in  accordance 
with  such  presumption.     {Coleman  v.  JBurr,  93  N.  Y.  17-31.) 

Having  established  the  fact  of  the  fraudulent  character  of 
the  conveyances  from  Taylor  to  his  wife,  the  plaintiff  was 
entitled  to  a  judgment  adjudging  the  defendant's  deed  to  be 
a  cloud  upon  his  title  and  illegal  and  void. 

The  plaintiff  makes  his  title  through  the  sale  under  the 
execution  issued  upon  the  judgment  obtained  by  the  Kassan 
Bank  upon  the  promissory  note  held  by  it,  and  it  was  not  at 
all  essential  that  the  conveyances  from  Taylor  to  his  wife 
should  have  been  adjudged  fraudulent  and  void  before  that 
execution  was  issued. 

The  trial  court  found  upon  plaintiff's  request  that  the  exe- 
cution was  dTily  issued  to  the  sheriff  of  Kings  county,  and 
that  the  order  of  the  Supreme  Court  and  the  decree  of  the 
Surrogate's  Court  granting  leave  that  it  issue  were  duly 
made. 

No  question  was  of  course  raised  at  the  General  Term  upon 
the  plaintiff's  appeal  that  these  findings  did  not  have  sup- 
port in  the  evidence,  and  they  are  conclusive  upon  the  appel- 
lant here.  The  point  taken  at  the  General  Term  that  the 
execution  could  not  under  section  1380  of  the  Code  be  issued 
until  the  expiration  of  three  years  after  letters  of  administra- 
tion had  been  issued  upon  the  estate  of  "William  H.  Taylor  is 
not  now  urged  by  the  appellant,  and  I  do  not  understand  him 
now  to  assail  the  regularity  of  the  execution  and  the  sale 
thereunder  upon  any  ground,  except  that  the  judgment 
could  not  be  enforced  against  the  real  estate  in  question  until 
the  conveyance  from  Taylor  to  his  wife  had  by  a  valid  judg- 
ment been  decreed  to  have  been  fraudulent  and  set  aside ;  and 
that  in  the  absence  of  such  a  decree  the  judgment  was  not  a 
lien  on  the  land  for  the  reason  that  the  title  at  the  time  of 
its  entry  was  in  Mrs.  Taylor. 

This   argument  has  no  support  in  the  authorities  in  this 
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state.  A  judgment  creditor  cannot  be  deprived  of  his  legal 
right  to  enforce  collection  of  his  judgment  against  the  lands 
of  his  debtor  by  a  fraudulent  conveyance  thereof  prior  to  the 
entry  of  the  judgment,  nor  can  he  by  such  a  conveyance  be 
forced  to  pursue  an  equitable  remedy  for  the  collection  of  his 
debt,  instead  of  a  legal  one,  and  the  whole  current  of  authority 
in  this  state  is  to  the  eSect  that  notwithstanding  the  fraudu- 
lent conveyance  the  judgment  creditor  may  sell  the  land 
under  execution  upon  his  judgment,  and  the  purchaser  may 
impeach  the  conveyance  of  the  land  m  a.  suit  at  law  to  recover 
possession,  or  if  he  can  gain  possession  defend  the  title  thus 
acquired  against  the  fraudulent  grantee  or  those  claiming 
under  him.  {ChoAitauqyba  County  Bamik  v.  Mialey^  19  N. 
T.  369 ;  Bergen,  v.  Ca/nrum^  79  id.  153.) 

Of  course  it  can  be  said  that  the  conveyance  of  the  debtor 
is  not  absolutely  void  but  only  voidable.  That  it  is  good 
interpoHeB^  and  the  fraudulent  grantee  may  convey  a  good 
title  to  a  hona  fide  purchaser,  and  such  a  conveyance  would 
destroy  the  lien  of  the  judgment. 

But  while  the  title  remains  in  the  fraudulent  grantee  the 
Hen  of  the  judgment  exists  and  may  be  enforced  against  the 
land  with  the  same  effect  as  if  the  conveyance  had  not  been 
made.  As  against  the  creditor  the  conveyance  while  the 
fraudulent  grantee  holds  the  title  is  a  nullity. 

In  this  case  the  defendant  does  not  occupy  the  position  of 
a  honafide  purchaser  for  the  reason  that  at  the  time  of  the 
sale  by  the  receiver  of  Mrs.  Lowitz  t^e  plaintiff  was  in  posses* 
sion  of  the  land  claiming  title  under  the  sheriff's  deed  and 
such  possession  was  notice  to  the  defendant  of  his  claim 
thereto. 

The  plea  of  the  Statute  of  Limitations  is  not  available  to 
the  defendant. 

The  action  is  not  to  recover  possession  of  the  land,  that 
being  already  in  the  plaintiff,  but  to  compel  the  removal  oi 
an  instrument  which  apparently  impairs  and  injuriously 
affects  the  plaintiff's  title.  *  An  owner  has  a  right  to  invoke 
the  aid  of  a  Court  of  Equity  at  any  time  while  he  is  the 
SicKELS— Vol.  LXXXIX,        73 
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ownef  to  have  an  apparent  thongh  in  fact  not  a  real  incnm- 
brance  discharged  from  the  record  and  this  right  is  never 
barred  by  the  Statute  of  limitations.  It  is  a  continuing  right 
which  exists  as  long  as  the  occasion  for  its  exercise.  {Miner 
V.  Beehmcm^  60  N.  Y.  337-343 ;  Schoener  v.  LiMcmer^  107 
id.  111.) 

The  right  to  this  remedy  is,  however,  denied  if  the  inva- 
lidity of  the  defendant's  deed  or  incumbrance  appears  upon 
its  face  and  a  resort  to  extrinsic  evidence  to  show  such  inva- 
lidity is  unnecessary,  and  hence  the  final  inquiry  on  this 
appeal  is  whether  the  plaintiff's  case  is  within  the  rule  upon 
which  the  courts  interfere  in  this  class  of  actions.  We  think 
that  it  is. 

The  defendant  does  present  an  apparent  title  through  the 
deeds  from  Taylor  to  his  wife,  the  death  of  Mrs.  Taylor  and 
the  devise  to  her  children  and  the  receiver's  deed  to  himself. 
In  thus  presenting  the  claim  of  title  from  Taylor  to  himself 
he  would  not  necessarily  disclose  the  defect  arismg  from  the 
fraudulent  intent  existing  in  the  conveyance  by  Taylor  to  his 
wife.  He  would  disclose  it  is  true  the  fact  that  these  deeds 
expressed  nominal  consideration  only,  but  that  fact  under  the 
statute  which  I  have  quoted  would  not  indicate  their  fraudu- 
lent character.  That  would  only  appear  upon  evidence  of 
Taylor's  indebtedness  at  the  time  of  the  conveyance.  But 
while  that  evidence  would  exist  upon  the  record  in  the  form 
of  judgment,  it  would  not  be  any  part  of  the  record  of  the 
title  to  the  land,  but  would  be  extrinsic  thereto. 

And  in  ejectment  against  the  plaintiff  the  appellant  could 
make  out  ^  prima  facie  case  without  developing  the  defects 
in  his  title. 

From  these  facts,  all  the  elements  exist  to  make  this  a 
proper  case  to  invoke  the  aid  of  a  Court  of  Equity  to  remove 
a  cloud. 

We  are  of  the  opinion,  therefore,  that  the  plaintiff  was 
entitled  to  the  relief  sought,  and  the  order  of  the  G^era] 
Term  should  be  affirmed  and  judgment  absolute  rendered 
against  the  appellant  with  costs  in  all  courts. 
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TaskxRj  J.  (dissenting).  I  am  nnable  to  agree  with  the 
result  reached  by  the  majority  of  the  court. 

The  trial  court  refused  to  find  as  a  fact  that  th6^eedfl.made 
by  Taylor  and  wife  to  Felt,  and  Felt  to  Mrs.  Taylor,  "  were 
without  consideration  and  were  fraudulently  made,  executed 
and  delivered  with  intent  to  hinder,  delay  and  defraud  the  said 
Nassau  Bank  of  the  City  of  New  York,  and  were  void  as 
against  the  bank,"  and  rendered  judgment  in  favor  of  the 
defendant. 

The  General  Term,  however,  reversed  the  judgment  on 
both  the  facts  and  the  law,  and  we  must  now  inquire  whether 
the  evidence  required  the  finding  of  fact  which  the  trial  court 
refused  to  make. 

It  is  apparent  from  the  record  before  us  that  the  plaintiff, 
to  establish  his  cause  of  action,  relied  wholly  on  a  judgment 
declaring  the  deeds  to  be  void  on  the  ground  that  they  had 
been  executed  with  intent  to  defraud  the  creditors  of  William 
H.  Taylor,  in  an  «M3tion  originally  commenced  against  Taylor, 
his  wife,  and  Chauncey  Felt. 

Were  it  a  valid  judgment,  the  plaintiff's  reliance  would 
have  been  well  founded. 

But  we  are  agreed,  for  reasons  stated  in  the  prevailing 
opinion,  that  the  court  did  not  in  that  action  acquire  jurisdic- 
tion over  the  infant  defendants,  and  that  as  to  them,  the 
judgment  was  void. 

If  the  decision  of  the  Greneral  Term  be  upheld,  therefore,  it 
can  only  be  done  on  the  ground  that  there  is  other  evidence 
requiring  a  finding  that  the  deeds  from  Taylor  and  wife  to 
Felt,  and  Felt  to  Mrs.  Taylor,  were  fraudulently  made  with 
intent  to  hinder,  delay  and  defraud  creditors. 

It  will  be  well  to  bear  in  mind,  as  we  consider  the  evidence, 
that  the  deeds  alleged  to  be  fraudulent,  and  which  .apparently 
vested  the  legal  title  in  Caroline  Taylor,  were  executed  and 
delivered  November  20,  1874,  and  duly  recorded  the  day  fol- 
lowing. That  Caroline  Taylor  died  August  5, 1877,  leaving 
a  last  will  and  testament,  by  which  she  devised  such  real  estate 
to  her  three  children,  one  of  whom,  Caroline,  subsequently 
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conveyed  her  undivided  interest  to  a  receiver  appointed  in 
proceedings  supplemental  to  execution.  Subsequently,  the 
receiver,  pursuant  to  an  order  of  the  court,  sold  such  interest 
at  public  auction  to  this  defendant,  and  a  deed  therefor  was 
delivered  to  hini,  bearing  date  October  4,  1889,  nearly  fifteen 
years  after  the  execution  of  the  deeds,  alleged  to  be  fraudulent 
The  evidence,  which  it  is  insisted  required  the  trial  court  to 
find  as  a  fact,  that  the  deeds  of  November  20,  1874,  were 
fraudulent  consists : 

1.  Of  the  recital  in  the  deeds  of  a  nominal  consideration  of 
one  dollar. 

2.  That  at  the  date  of  their  execution,  Taylor  was  indebted 
to  the  Nassau  Bank  of  New  York  city,  and  the  Germania 
Bank. 

3.  That  some  months  later,  the  banks  obtained  judgment 
therefor,  and  issued  executions  thereon  which  were  returned 
unsatisfied  June  fifteenth,  or  about  seven  months  after  the 
execution  of  the  deeds. 

Undoubtedly,  the  recital  of  a  nominal  consideration  would 
have  been  prima  facie  evidence,  that  the  conveyance  was 
without  consideration  as  against  tlie  Taylors,  because  regarded 
as  the  declaration  of  each.  But  they  were  not  parties  to  the 
action  ;  indeed,  both  have  long  been  dead.  And  as  against 
this  defendant,  who  obtained  his  deed  nearly  fifteen  years 
later,  such  recitals  standing  alone,  should  not  be  regarded  as 
sufficient  evidence  to  set  aside  the  deeds,  which  were  the 
source  of  his  title. 

If  such  recitals,  entirely  unsupported,  could  in  any  case  be 
held  sufficient  evidence  of  the  absence  of  a  valuable  consid- 
eration as  against  a  person  not  a  party  to  the  conveyances,  the 
court  should  certainly  hesitate  to  so  hold  on  review,  where,  as 
in  this  case,  it  is  apparent  that  the  action  was  tried  by  the 
plaintiff  on  the  theory  that  the  judgment  in  the  other  suit 
was  to  control  the  disposition  of  this  one. 

Assuming,  but  not  admitting,  that  the  recitals  furnish  suffi- 
cient evidence  as  against  this  defendant  of  the  absence  of  a 
valuable  consideration,  and  that  an  appellate  court  could  prop- 
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erly  bold  that,  under  tlie  circumstances  already  referred  to, 
the  trial  court  erred  in  refusing  to  find  that  the  deeds  were 
not  founded  on  a  valuable  consideration,  still,  such  a  finding 
is  not  sufficient  to  condemn  the  conveyances  as  a  fraud  upon 
creditors. 

The  statute  provides,  "  nor  shall  any  conveyance  or  charge 
be  adjudged  fraudulent  as  against  creditors  or  purchasers 
solely  on  the  ground  that  it  was  not  founded  on  a  valuable 
consideration." 

It  is  not  true  that  a  voluntary  conveyance  by  one  indebted 
at  the  time  is  presumptively  fraudulent.  Before  the  pre- 
sumption can  arise,  it  must  appear  that  the  debtor  did  not 
have  other  property  at  the  time  sufficient  to  pay  his  debts. 
As  was  said  by  this  court  in  JTain  v.  Larhin  (131  N.  Y.  300- 
307) :  "  When  a  judgment  creditor  assails  a  conveyance  made 
by  the  judgment  debtor,  he  cannot  cast  upon  the  grantele  the 
onus  of  showing  good  faith  and  of  establishing  that  the 
grantor  was  solvent  after  the  conveyance  by  simply  showing 
that  the  deed  was  not  founded  upon  a  valuable  consideration. 
But  the  person  assailing  the  deed  assumes  the  burden  of 
showing  that  it  was  executed  in  bad  jfaith,  and  that  it  left  the 
grantor  insolvent  and  without  ample  property  to  pay  his 
existing  debts  and  liabilities." 

The  plaintiflE  did  not  meet  the  burden  which  the  decision 
quoted  declares  rested  upon  him.  He  did  not  attempt  to 
show  that  on  November  20,  1874,  Taylor  did  not  have  abun- 
dant property,  aside  from  that  conveyed,  out  of  which  to 
satisfy  the  claims  of  the  Nassau  and  Germania  Banks,  the 
only  creditors  disclosed  by  the  record.  The  evidence  does 
not  demonstrate  that  the  act  complained  of  made  him  insol- 
vent. The  only  evidence  on  the  subject  is  that  about  seven 
months  later  the  sheriff  returned  two  executions  unsatisfied. 
The  return  of  the  sherifl!  is  evidence  that  at  that  time  he  did  not 
have  property  within  the  county  where  the  executions  were 
issued,  out  of  which  they  could  be  made,  but  it  was  not  evi- 
dence that  he  did  not  have  property  in  the  adjoining  county, 
nor  that  he  had  not  had  during  some  portion  of  the  seven 
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months  prior  thereto  abundance   of  property   in  the  samQ 
county  to  have  satisfied  the  claims  of  the  banks. 

In  Sherman  v.  Hoglcund  (54  Ind.  6t9)  the  court  had  under 
consideration  the  sufficiency  of  the  complaint.  It  said :  "  W^ 
do  not  think  it  sufficient  to  charge  that  some  months  or  years 
after  the  conveyance  was  executed  no  other  property  could 
be  found  on  which  to  levy  an  execution,  or  that  at  some  sub- 
sequent time  it  was  ascertained  that  the  debtor  had  become 
wholly  insolvent." 

Whiteael  v.  Hmery  (62  Ind.  168)  was  an  appeal  from  a 
judgment  overruling  a  demurrer  to  a  complaint  in  a  suit  like 
the  one  under  consideration. 

The  complaint  which  was  filed  fifteen  months  after  the 
alleged  fraudulent  conveyance  averred  the  grantor's  insolv-  . 
ency,  and  that  he  was  without  property  subject  to  execution* 
It  was  held  insufficient,  the  court  quoting  with  approval  from 
a  prior  decision  the  following :  "  It  is  necessary  to  charge  in 
the  complaint  and  prove  on  the  trial  that,  at  the  time  the 
conveyance  complained  of  was  made,  the  debtor  did  not  have 
left  enough  of  other  property  subject  to  execution  to  pay  all 
his  debts." 

In  McCole  v.  Loehr  (79  Ind.  430)  the  courts  say :  "  The 
allegation  that  the  grantor  died  hopelessly  insolvent  does  not 
tnake  the  complaint  sufficient.  The  character  of  a  transaction 
is  to  be  determined  by  the  circumstances  surrounding  the 
parties  at  the  time  it  took  place.  The  validity  of  a  convey- 
ance does  not  depend  upon  subsequent  events.  The  question 
in  such  cases  is  the  financial  condition  of  the  grantor  at  the 
time,  for  if  then  solvent  his  subsequent  insolvency  will  not 
invalidate  the  conveyance." 

The  cases  thus  referred  to  were  cited  with  approval  by  tliia 
court  in  Kai/n,  v.  La/rkim,  {supra\  and  seem  to  be  decisive  of 
the  question  under  consideration. 

It  is  difficult  to  discover  any  principle  on  which  to  base  a 
distinction  between  Kain^s  case  and  this.  Indeed  Kaiv!9 
case  seems  to  command  the  judgment  which  the  trial  court 
rendered.     What  were  the  important  facts  %    Two  days  after 
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Kain  commenced  his  action  against  Larkin,  which  resulted 
in  a  judgment  which  was  the  foundation  of  the  action  to  set 
aside  the  deed,  Larkin  gave  his  brother  a  mortgage  for  $3,000 
on  his  house  and  lot,  that  being  the  full  value  of  the  property, 
and  drew  out  of  the  savings  bank  $1,400  which  he  had  on 
deposit,  and  immediately  re-deposited  $1,200  in  the  name  of 
his  wife.  Subsequently  he  conveyed  the  house  and  lot  to  his 
minor  daughter,  the  deed  declaring  the  consideration  to  be 
"  natural  love  and  affection  and  one  dollar."  Then  Larkin's 
brother  satisfied  the  mortgage  which  had  been  given  him. 
The  plaintiff  also  proved  that  about  one  year  and  seven 
months  after  the  conveyance  the  sheriff  returned  unsatisfied 
an  execution  issued  against  the  property  and  effects  of  Larkin, 
and  that  subsequently,  and  before  the  commencement  of  the 
action,  Larkin  was  examined  in  proceedings  supplemental  to 
execution.  The  learned  trial  court  thought  the  plaintiff  had 
established  the  fraudulent  character  of  the  deed,  and  so 
found.  But  this  court  reversed  the  judgment  on  the  ground 
that  the  plaintiff  did  not  show  the  defendant's  financial  con- 
dition at  the  precise  time  of  the  making  of  the  conveyance. 
It  said :  "  It  is  quite  probable  tliat  Patrick  Larkin  did  digest 
himself  of  all  his  property  by  the  disposition  made  of  his 
deposit  in  the  savings  bank  and  the  conveyance  of  his  real 
estate.  But  that  should  not  be  left  to  mere  inference.  If 
true,  it  is  capable  of  proof,  and  the  plaintiff  who  comes  into 
court  alleging  fraud  and  assailing  the  deed  therefor  should 
furnish  the  proof." 

I  advise  a  reversal  of  the  order  of  the  General  Term. 

All  concur  with  Bbown,  J.,  except  Folletf,  Ch.  J.,  and 
Parker,  J.,  dissenting. 

Order  affirmed  and  judgment  absolute  for  defendant. 
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Ignatz  Dlabola,  Respondent,  v.  The  Manhattan  Railway 

Company,  Appellant. 

(Argued  April  25,  1892;  decided  May  81,  1892.) 

Appeal  from  judgment  ot  the  General  Term  of  the  Conrt 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  February  3, 1890,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Sa/mttd  Blythe  Rogers  for  appellant. 

Alfred  StecJder  for  respondent. 

Agree  to  affirm  •  no  opinion. 
All  concur. 
Judgment  affirmed. 


Max  L.  Gutmann,  Appellant,  v.  Frank  P.  Oeouoh, 

Respondent. 

(Argued  April  27,  1892;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  the  first  Tuesday  of  June,  1890,  which  affirmed 
a  judgment  in  favor  of  defendant,  entered  upon  the  report  of 
a  referee. 

The  following  is  the  opinion  in  full  : 

"  Thi^  action  was  brought  upon  a  bond  made  by  the  defend- 
ant to  John  R.  Strauchen  of  date  September  29,  1886,  con- 
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taming  the  condition  that  if  John  Wadsworth  &  Son  should 
^  in  all  things  hold  to  and  strictly  perform,  and  keep  all  the 
conditions  and  obligations '  of  an  agreement  of  date  September 
28,  1886,  made  between  them  and  Stranchen  the  obligation 
should  be  void,  otherwise  to  remain  in  force.  By  the  agree- 
ment  there  referred  to,  the  Wadsworths  undertook  for  the 
sum  of  $6,000  to  perform  the  carpenter  work  of  a  brick  build- 
ing which  Strauchen-  had  agreed  to  erect  for  the  plaintiff  in 
the  city  of  Rochester  at  the  price  of  $16,500.  These  contracts 
are  particularly  mentioned,  and  mainly  the  facts  involved  in 
the  controversies  of  this  action  appear  in  the  opinion  of  the 
court  in  Crouch  v.  Gutinan*  brought  to  recover  a  balance 
there  alleged  to  be  due  for  work  done  by  the  Wadsworths  in 
performance  of  their  contract,  and  founded  upon  a  condi- 
tional acceptance  by  Gutman  of  an  order  drawn  upon  him  and 
payable  to  the  Messrs.  Crouch.  Both  cases  were  tried  before 
the  same  referee.  And  he  having  found  that  the  "Wads- 
worths  substantially  performed  their  contract  although  there 
was  some  defects  and  omissions  unintentionally  and  inad- 
vertently caused,  directed  a  recovery  in  favor  of  the  plaintiffs 
in  that  action  for  a  balance  remaining  after  making  certain 
deductions  for  materials  and  work  supplied  by  Gutman  and 
for  damages  occasioned  by  such  defects  and  omissions  in 
the  work. 

"  The  question  remaining  for  consideration  is  whether  or 
not  there  was  breach  of  the  condition  of  the  bond,  in  that  the 
Wadsworths  were  chargeable  with  damages  for  delay  within 
the  meaning  of  their  contract  in  its  performance.  The  con- 
tract between  the  plaintiff  and  Strauchen  provided  for  per- 
formance of  the  work  by  the  first  of  April,  1887,  and  further 
that  the  latter  should  allow  and  pay  to  the  plaintiff  ten  dollars 
damages  for  each  day's  delay  after  that  time  '  if  the  same 
should  arise  from  any  act  or  default  on  the  part '  of  such  con- 
tractor. And  further,  that  if  there  should  occur  a  strike  or 
other  interference  with  labor  so  that  the  contractor  or  his 
subcontractors  should  not  be  able  to  continue  and  complete 
the  work  within  that  time  without  yielding  to  the  demands 

*Ante,  page  46.  • 
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of  the  gtrikers  the  contract  should  be  extended  for  such  addi- 
tional time  as  might  be  reasonably  required  by  them  to  com- 
plete the  work.  The  Wadsworths'  contract  contained  like 
provisions.  The  plaintiff's  right  to  recover  was  dependent 
upon  the  liability  of  the  Wadsworths  to  Strauchen  upon  their 
contract  with  him.  He  completed  the  mason  work  subject 
to  some  defects  in  it,  about  August  8, 1887,  and  then  adjusted 
with  the  plaintiff  through  his  architect  his  claim  for  that 
work,  and  in  such  settlement  he  allowed  to  the  plaintiff  a 
certain  amount  for  damages  for  defective  work,  and  for  delay 
130  days  in  the  completion  of  the  work,  from  April  to  August 
8, 1887,  the  further  sum  of  $1,300.  This  settlement  had  no 
relation  to  the  carpentry  embtaced  in  the  contract  with  the 
Wadsworths,  nor  were  they  or  the  defendant  before  or  at  the 
time  it  was  made  advised  of  the  settlement.  If,  however, 
those  subcontractors  were  chargeable  with  the  delay  or  any 
portion  of  it  for  which  Strauchen  so  allowed  the  plaintiff, 
defendant  was  to  that  extent  liable  to  him  and  became  liable 
to  the  plaintiff  as  his  assignee  upon  the  bond.  The  referee 
having  found  that  the  Wadsworths  substantially  performed 
their  contract,  also  found  on  the  subject  of  delay  tliat  Strau- 
chen was  delayed  by  reason  of  his  inability  to  obtain  the  iron 
Work  of  the  building,  by  reason  of  which  the  carpenter  work 
was  also  delayed,  that  the  carpenter  work  depended  upon  the 
necessary  preparatory  work  of  the  masons  being  done,  and 
that  delay  on  the  part  of  the  masons  necessarily  delayed  the 
icarpenters ;  and  that  it  did  not  appear  how  much,  if  any,  the 
Wadsworths  delayed  Strauchen  in  his  work.  After  careful 
examination  of  the  evidence  we  think  this  conclusion  of  the 
referee  was  permitted ;  and,  therefore,  upon  his  determination 
that  the  plaintiff  was  not  entitled  to  recover  on  account  of 
any  delay  on  the  part  of  the  Wadsworths  prior  to  such  settle- 
ment, there  was  no  predicable  error. 

"  The  further  question  has  relation  to  delay  subsequent  to 
that  time  in  the  completion  of  the  carpenter  work.  The 
Wadsworths  ceased  work  upon  the  building  about  July  30, 
1887.  There  were  then  some  defects  and  omissions  in  the 
Work.  And  on  that  day  pursuant  to  the  right  reserved  to 
the  plaintiff  in  the  contract  with  Strauchen  and  by  the  latter 
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for  his  protection  in  the  subcontract  with  Wadsworths,  the 
plaintifi  gave  written  notice  to  his  contractor  that  unless  he, 
within  three  days,  proceeded  with  the  work  of  finishing  the 
building  in  accordance  with  the  contract,  he,  the  plaintifi, 
would  furnish  material  and  workmen  to  do  so,  and  charge  the 
expense  to  his  account  as  so  provided  by  the  contract.  The 
contractor  did  not  comply  with  the  notice,  and  the  plamtiS 
caused  work  to  be  done  in  remedying  defective  conditions  of 
the  work  until  September  21,  1887,  when  the  plaintiff  took 
possession  of  the  building  for  the  purposes  of  occupancy.  The 
expense  of  this  work  as  found  by  the  referee  was  allowed  by 
him  in  abatement  of  the  claim  of  the  plaintiffs  in  the  action  of 
Crouch  and  cmother  v.  Gutmcm^  before  mentioned.  Whether 
the  Wadsworths  were  chargeable  under  the  contract  with  any 
delay  in  the  work  after  the  thirtieth  of  July,  1887,  is  not  the 
subject  of  any  specific  finding  of  the  referee  or  of  any  specific 
request  to  find,  although  there  were  requests  and  refusals  to 
find  that  they  were  chargeable  with  delay  in  the  work  and 
with  the  consequences  of  it.  But  upon  the  assumption  that 
the  Wadsworths  were  not  chargeable  with  default  in  that 
respect  prior  to  the  time  of  the  settlement  of  the  plaintiff 
with  Strauchen,  the  referee  found  a  state  of  facts  which  may 
have  relieved  them  from  the  charge  and  consequences  of 
delay  under  the  contract  after  that  time.  For  more  particular 
statement  of  such  facts  and  the  view  taken  of  them,  reference 
may  be  had  to  opinion  in  Crouch  v.  Gutmcm.  No  other 
question  not  there  considered  seems  to  here  require  special 
attention  in  the  present  action. 

"  The  judgment  should  be  affirmed.^' 

8.  D,  BenUy  for  appellant. 

Cha/rUs  M.  WiUiams  for  respondent. 

Bradley,  J.,  reads  for  affirmance. 

All  concur,  except  Follbtt,  Ch.  J.,  Vann  and  Lanik>n,  JJ., 
dissenting. 
Judgment  affirmed. 
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James  Connolly,  Respondent,  v.  Deyinb  M.  Mungeb, 

Appellant. 

(Argued  April  27,  1802;  decided  May  31.  1892.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  denied  a  motion  for  a  new  trial 
and  ordered  judgment  in  favor  of  plaintifE  upon  a  verdict 
directed  by  the  court. 

S.  D,  Bentln/  for  appellan  . 

FramJc  Brwadage  for  respondent. 

All  concur,  except  Bbadley  and  Haight,  JJ.,  not  sitting. 
Judgment  affirmed. 

Cablob  C.  Bttok,  Appellant,  v.  The  Manhattan  Railway 

Company,  Respondent. 

(Argued  April  27,  1892;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  2,  1890,  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  a  verdict. 

John  W.  Weed  for  appellant. 

Joseph  H.  Adams  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


John  Abthub,  Appellant,  v.  The  City  of  Cohobs, 

Respondent. 

(Submitted  April  29,  1892;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
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made  February  4,  1890,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  verdict,  and  al^o  affirmed  an 
order  denying  a  motion  for  a  new  triaL 

Doyle  c&  Fitts  for  appellant. 

P.  J),  Niver  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Landon,  J.,  not  sitting. 

Judgment  affirmed. 


Ambbosb  db  V.  MoNTBosE,  Bespoudent,  v,  Susan  E.  "Wana- 

MAKEB,  Appellant. 

(Argued  May  2,  18d2;  decided  May  31,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  June,  1890,  which  denied  a  motion  for  a  new  trial, 
made  under  section  1001  of  the  Code  of  Civil  Procedure,  and 
affirmed  an  interlocutory  judgment  in  favor  of  plaintiff,  direct- 
ing an  accounting. 

This  was  an  action  for  an  accounting. 

The  f ollowiog  is  the  opinion  in  full : 

"  From  May,  1886,  to  December  1, 1886,  the  defendant  and 
Edmund  St.  John  were  partners  engaged  in  selling  goods  on 
commission  at  the  city  of  New  York,  under  the  firm  name  of 
Wanamaker  &  Co.  By  the  terms  of  the  articles  of  partner- 
ship, the  firm  was  to  continue  until  January  1,  1890,  but  on 
the  Ist  day  of  December,  1886,  it  was  dissolved  by  mutual 
consent,  all  of  the  assets  being  transferred  to  the  defendant, 
who  undertook  to  pay  and  discharge  all  of  the  UabiUties  of 
the  partnership.  The  contract  of  dissolution  contained  the 
following  provisions : 

" '  And  it  is  further  agreed  that  for  and  during  the  month 
of  December,  1886,  the  said  Edmund  A.  St.  John,  in  conjunc- 
tion with  the  business  he  may  pursue  during  that  month,  shall 
and  will  sell  and  dispose  of,  for  and  on  account  of  Susan  E. 
Wanamaker,  any  and  all  goods,  wares  and  merchandise  in 
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which  the  eaid  Susan  E.  Wanamaker  may  or  shall  then  trade 
as  consignee  or  otherwise ;  and  will  also  sell  and  dispose  of, 
for  and  on  account  of  said  Susan  E.  Wanamaker,  the  goods, 
wares  and  merchandise  manufactured  by  the  firms  of  George 
Merritt  &  Co.  and  Hagedom  &  Newman,  in  conjunction  with 
the  said  Susan  £.  Wanamaker,  for  and  during  the  full  term  or 
terms  of  the  respective  contracts  existing  between  the  said 
Merritt  &  Co.  and  Hagedom  &  Newman,  with  said  Wana- 
maker  &  Co.  for  the  sale  or  consignment  of  the  goods  of  those 
two  firms  to  Wanamaker  &  Co.  aforesaid.  In  consideration 
whereof,  the  said  Susan  £.  Wanamaker  covenants  and  agrees 
to  and  with  the  said  Edmund  A.  St.  John  to  furnish  the  said 
Edmund  A.  St.  John,  free  of  charge,  a  space  to  be  selected  by 
her  and  occupied  by  him  as  an  office  during  the  month  of 
December  aforesaid,  on  the  premises  occupied  by  her  during 
said  month ;  and  further  agrees  that  all  commissions  realized 
from  the  sales  be  equally  divided  between  the  parties  hereto, 
each  party  having  to  bear  and  pay  his  or  her  necessary 
expenses  in  and  about  said  sales  (provided  the  purchasers 
therefor  shall  be  good  and  responsible  parties),  said  commis- 
sions to  be  in  lieu  of  wages ;  it  being  expressly  agreed  and 
understood  that  no  partnership  shall  exist  between  the  said 
parties  in  the  sale  of  said  or  any  other  goods,  and  also  that  no 
compensation  whatsoever  shall  be  paid  him  for  any  sales  made 
at  any  time  to  Tefft,  WeUer  &  Co.  and  H.  McCrossan  &  Co., 
which  said  last-mentioned  sales  shall  inure  to  the  sole  benefit 
of  the  said  Susan  E.  Wanamaker.' 

"January  18,  1888,  the  plaintiff  in  this  action,  who  is  the 
assignee  of  St.  John,  brought  an  action  against  the  defendant 
herein  and  alleging  the  foregoing  facts  and  setting  forth  the 
contract  of  dissolution  in  full.  It  was  also  alleged  in  that 
complaint :  '  III.  Said  agreement  has  been  violated  by  the 
defendant  as  follows :  1.  Defendant  has  refused  constantly  to 
allow  said  St.  John  to  sell  and  dispose  of,  for  and  on  account 
of  said  Susan  E.  Wanamaker,  although  often  requested,  the 
goods,  wares  and  merchandise  manufactured  by  the  firms  of 
George  Merritt  &  Co.  and  Hagedom  &  Newman,  during  the 
terms  of  the  contract  existing  between  said  firms  and  Wana- 
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maker  &  Oo.  for  the  sale  and  confiignment  of  the  goods  of 
those  firms  to  Wanamaker  &  GoJ 

" '  2.  Refused,  though  requested  to  divide  with  said  St.  John 
in  lieu  of  wages  the  commissions  realized  on  the  sale  of  goods 
of  George  Merritt  &  Co.  and  Hagedorn  &  Newman,  although 
large  commissions  were  realized.'  The  plaintiff  demanded  a 
judgment  for  $2,000. 

"  The  defendant  answered  that  St.  John  violated  his  agree- 
ment by  refusing  to  sell  the  goods  manufactured  by  Greorge 
Merritt  &  Co.,  but  disposed  of  such  goods  on  his  own  account, 
in  violation  of  the  agreement  as  sole  agent  for  Merritt  &  Co. 
The  defendant  also  alleged  that  St.  John,  during  the  month 
of  December,  1886,  refused  to  sell  goods  on  account  of  the 
defendant,  though  requested  so  to  do.  This  action  was 
brought  to  trial  at  a  Circuit.  The  charge  is  made  part  of  the 
evidence  of  this  case  by  the  agreement  of  counsel.  In  the 
charge  the  learned  trial  judge  instructed  the  jury  that 
'  St.  John  says  that  Wanamaker,  during  the  year  1887,  sold 
a  large  Amount  of  goods  for  Merritt  &  Co.  and  a  considerable 
amount  for  Hagedorn  &  Newman  under  these  contracts  men- 
tioned in  the  agreement,  and  that  he  is  entitled  to  his  half  of 
the  commission  called  for  in  the  agreement.'  *  *  *  He 
also  charged  that '  one-half  of  the  commissions  on  these  sales 
amounted  to  $1,429,  and  that  the  plaintiff  was  -entitled  to 
recover  that  sum  on  account  of  the  commissions,  if  he  proved 
tlxat  the  defendant  sold  an  amount  of  goods  producing  those 
commissions,  and  that  St.  John  performed  the  contract  on  his 
part.'  The  jury  was  further  instructed  that  *  the  defense  to 
this  claim  is  twofold ;  first,  that  St.  John  has  not  performed 
his  agreement,  that  instead  of  using  his  best  endeavors  as  he 
was  bound  to  do  to  sell  the  goods  of  these  two  houses,  he  was 
endeavoring  to  induce  Merritt  &  Co.  to  take  away  this  con- 
tract from  Wanamaker  and  give  it  to  him.'  *  *  ♦  <  If 
you  are  satisfied  that  he  did  it,  I  say  to  you  that  that  would 
preclude  his  recovery.'  The  learned  judge  then  proceeded  to 
consider  the  claim  of  the  plaintiff  for  services  rendered  by 
St.  John  in  the  month  of  December,  1886.  After  referring 
to  the  facts,  he  instructed  the  jury :  '  You  may  come  to  three 
conclusions:  First,  that  St.  John  did  not  acquiesce  in  the 
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termination  of  the  Merritt  contract  that  he  has  performed  his 
part  and  is  entitled,  if  that  is  true,  to  $1,429.  Second,  you  may 
come  to  the  conclusion  that  the  contract  was  terminated,  that 
he  acquiesced  in  it ;  in  which  case  h»  cannot  recover  any- 
thing. Or  you  can  come  to  the  conclusion  that  he  has  per- 
formed his  contract  so  far  as  it  relates  to  the  month  of  Decem- 
ber. Li  that  case  he  would  be  entitled  to  recover  half  of  the 
commissions  of  Hagedorn  &  Newman,  $179.  You  may 
render  a  verdict  for  $179  and  $1,429,  or  a  verdict  for  the 
defendant.' 

"  The  jury  returned  a  verdict  for  $179.  From  the  plead- 
ings, the  charge  and  the  verdict,  it  clearly  appears  that  the 
jury  must  have  found  that  St.  John  failed  to  perform  his 
contract  with  the  defendant  in  regard  to  sales  made  under 
Merritt  &  Co.'s  contract  and  the  contract  of  Hagedorn  & 
Newman.  The  case  at  bar  was  begun  April,  1889.  It  sets 
forth  the  contract  of  dissolution  and  alleges  that  St.  John 
duly  performed  all  of  the  obligations  resting  upon  him  under 
said  contract,  and  that  the  defendant  has  failed  to  perform 
said  contract  or  to  account  for  and  divide  with  St.  John  the 
commissions  earned  from  the  sales  of  goods  made  by  her,  and 
demands  an  accounting  of  the  commissions  arising  from  the 
sales.  The  defendant  denies  that  St.  John  performed  his  part 
of  his  contract,  and  avers  that  he  entirely  failed  to  do  so.  He 
also  sets  up  that  June  13,  1888,  the  plaintiff  in  this  action 
recovered  a  judgment  against  the  defendant  for  $281  damages 
and  costs  for  an  alleged  violation  by  the  defendant  of  the  con- 
tract set  out  in  the  complaint,  which  judgment  was  duly 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Kings,  and 
the  same  has  been  paid.  The  judgment-roll  in  the  former 
action  was  introduced  in  evidence  without  objection,  but  the 
court  held  that  it  was  not  a  bar  to  the  present  action.  In  the 
first  action  the  plaintiff  sought  to  recover  commissions  earned 
up  to  the  date  when  it  was  begun  January  18, 1888.  There  is 
no  allegation  in  the  complaint  in  this  action,  nor  is  there  any 
proof  that  these  contracts  under  which  St.  John  claims  com- 
mission continued  beyond  the  time  when  the  first  action  was 
begun.  At  the  General  Term  it  was  held  that  the  answer 
was  bad  because  it  did  not  set  up  that  the  two  actions  were 
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identical.  This  fact  was  shown  by  the  former  jadgment 
which  was  put  in  evidence  by  consent.  It  appears  from  tliis 
record  that  the  contract  sued  on  in  this  action  was  sued  upon 
in  the  former  one,  and  that  in  the  former  one  the  plaintifi 
sought  to  recover  damages  for  a  breach  of  it  by  the  defendant. 
But  it  was  held  by  the  jury  that  the  defendant  had  committed 
no  breach,  but  that  the  plaintiff  had  and  was  not  entitled  to 
recover  for  any  services  rendered  except  those  performed  in 
the  month  of  December.  That  judgment  is  a  verity  and  con- 
clusively establishes  this  fact,  and  the  plaintiff  has  no  right  to 
re-litigate  the  same  question  in  this  action. 

^'  The  order  should  be  reversed  and  the  complaint  dismissed, 
with  costs." 

JFra/nh  J.  Dupignao  ior  appellant. 

Levi  A.  Fuller  for  respondent. 

FoLLETT,  Oh.  J.,  reads  for  reversal. 
All  concur. 
Order  reversed. 


Hkney  L.  Butleb,  Respondent,  v.  The  Yillaob  of  Edok- 

WATEB,  Appellant. 

(Argued  May  2,  1892;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  13, 1889,  which  affirmed  an  interlocutory  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term,  also  affirmed  final  judgment  in  favor  of 
defendant  entered  upo«  the  report  of  a  referee. 

WiUiam  M,  3£uUen  for  appellant. 

Charles  J.  Bahbitt  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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AjsnxiE  M.  Ain>ABiEss^  Kespondent,  v.  The  Yillaoe  of 

Edgewatbb,  Appellant. 

(Argued  May  2,  1892  ;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  13,  1889,  which  affirmed  an  interlocutory  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term,  and  also  affirmed  a  final  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

WiUia/m  M.  Mullen  for  appellant. 

(Jha^les  J,  Bahhitt  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


HiRAK  D.  HuBD  et  al.,  Respondents,  v.  Lobenzo  J.  Boveb 

et  al.,  Appellants. 

(Argued  May  8,  1892;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  19,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  the  report  of  a  referee. 

Z.  N.  Bangs  for  appellants. 

Norris  Morey  for  respondents. 

Agree  to  affirm  on  opinion  of  General  TernL 
All  concur. 
Judgment  affirmed. 
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LosENzo  J.  BovEE  et  al.,  Appellants,  v.  Chables  A.  Hubd 

et  al.,  EespondentB. 

(Argued  May  8,  1892 ;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  19, 1889,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  the  report  of  a  referee. 

Z.  N,  JScmgs  for  appellants. 
Norris  Morey  for  respondents. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur. 
Judgment  affirmed. 


John  Moose  et  al.,  Kespondents,  v,  Lewis  C.  Kikg  et  al.. 

Appellants. 

(Argued  May  8,  1892;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  1,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  the  report  of  a  referee. 

L,  A,  Oould  for  appellants. 

Thomas  Hogam,  for  respondents. 

Agree  to  affirm  on  opinion  of  General  Term. 
AJl  concur. 
Judgment  affirmed. 
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Thomas  Mackelulb,  Bespondent,  v.  Thoicas  Fabbell  et  al.^ 

Appellants. 

(Argued  May  3,  1892;  decided  May  &1, 1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  6,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court, 

-E  «/".  Myers  for  appellants.  » 

George  Jf,  MaekeUar  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  K.  Clabkson,  Bespondent,  v.  Emma  Young  et  al., 

Appellants. 

(Argued  May  8,  1892;  decided  May  81,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  October  27, 
1890,  which  £iffirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

Horace  Gra/oea  for  appellants. 

Da/na  <&  Cla/rkson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Amelia  Vbedenbueqh,  Bespondent,  ^y.  The  New  Yobk  Cbn- 
TBAL  AND  HuDsoN  RivEB  Bailboad  Company,  Appellant. 

(Argued  May  5,  1892;  decided  May  31,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
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order  made  December  8,  1890,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  triaL 

Calvin  Frost  for  appellant. 

Irving  Brown  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


184  611  JAMES  J.  MoCoMB,  Respondent  and  Appellant,  nn.  The  Bab- 

CELONA  Apabtment  ASSOCIATION  ct  al.,  Appellants  and 
Respondents. 

(Argued  April  18,  1892;  decided  June  7,  1892.) 

Ciioss-APPEALs  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  14,  1890,  which  modiliedi  and  affirmed  as 
modified,  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee. 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  to  foreclose  two  mortgages  exe- 
cuted by  the  defendant,  the  Barcelona  Apartment  Association, 
to  the  plaintiff  January  14,  1884,  upon  the  lands  of  the  asso- 
ciation, one  for  one  hundred  thousand  dollars  and  the  other 
for  fifty  thousand  dollars,  payable  May  1,  1886.  The  mort- 
gages were  made  to  secure  the  payment  of  the  bonds  of  the 
defendant,  the  Barcelona  Apartment  Association,  bearing 
even  date  therewith,  and  containing  provisions  authorizing  the 
mortgagee  to  declare  the  principal  sura  therein  mentioned  due 
at  an  earlier  date  if  default  should  be  made  by  the  mortgagor 
as  therein  expressed.  By  the  terms  of  the  bonds  and  mort- 
gages, interest  on  the  principal  sums  mentioned  at  the  rate  of 
six  per  cent  per  annum,  was  payable  half  yearly.  The  defense 
is  that  the  mortgages  were  void,  for  the  reason  that  they  \*ere 
given  to  secure  the  indebtedness  of  another  association,  induced 
by  the  fraudulent  contrivance  of  the  plaintiff ;  that  two-thirds 
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oi  the  stockholders  of  the  Barcelona  Apartment  Association 
never  assented  to  the  giving  of  the  mortgages ;  that  they  are 
tainted  with  nsurj  and  that  the  amount  found  due  thereon  by 
the  referee  is  largely  in  excess  of  that  which  is,  in  fact,  due, 
etc. 

^^  This  action  was  one  of  eight  suits,  each  of  which  waa 
brought  for  the  foreclosure  of  similar  mortgages,  which  suits 
were  tried  together  before  the  same  referee,  resulting  in  sim- 
ilar judgments,  in  four  of  which  appeals  were  taken  and  sub- 
mitted with  that  of  the  Barcelona  Apartment  Association. 
The  facts  are  so  connected  as  to  make  it  advisable  to  consider 
them  together.  It  appears  that  in  the  year  1881,  one  Jose  F. 
de  Navarro  formed  a  plan  for  the  erection  of  eight  large  apart- 
ment-houses on  the  block  of  land  in  the  city  of  New  York, 
bounded  on  the  west  by  Seventh  avenue,  on  the  north  by 
Fifty-ninth  street,  on  the  south  by  Fifty-eighth  street,  and 
extending  easterly  from  Seventh  avenue  about  430  feet.  He 
accordingly  purchased  the  land  described,  and  not  being  a 
citizen  of  the  United  States,  took  the  title  thereto  in  the  name 
of  his  wife,  who  subsequently  conveyed  the  same  to  one  James 
Clyne,  his  confidential  clerk  and  attorney,  in  fact,  who  took 
title  thereto  as  his  agent  and  representative.  For  the  pur- 
chase of  the  land  and  for  the  making  of  excavations  prepara- 
tory for  the  work  of  laying  the  foundations  for  the  buildings 
he  paid  the  sum  of  $1,244,684.38  prior  to  July  1,  1883.  In 
order  to  carry  out  his  plans  he  organized  eight  difEerent 
incorporations  under  the  act  of  1848,  entitled  ^An  act  to 
authorize  the  formation  of  corporations  for  manufacturing, 
mining,  mechanical  or  chemical  purposes,  and  the  several  acts 
of  the  legislature  amendatory  thereof  or  supplementary 
thereto,'  in  each  of  which  certificates  the  object  was  stated  to 
be  'the  purchasing,  leasing,  acquiring,  maintaining  and 
improving  real  estate  for  residences  and  apartment-houses,  to 
be  leased  and  conducted  by  the  corporation  and  occupied  by 
its  stockholders  and  others.'  The  eight  incorporations  so 
organized  were  known  as  the  Barcelona  Apartment  Associa- 
tion, the  Madrid  Apartment  Association,  the  Lisbon  Apart- 
ment Association,  the  Cordova  Apartment  Association,  the 
Granada  Apartment  Association,  the  Tolosa  Apartment  Asso- 
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elation,  the  Salamanca  Apartment  Association  and  the 
Valencia  Apartment  Association.  The  capital  stock  of  four^ 
of  the  incorporations  was  fixed  at  $280,000  each,  and  of  the 
other  four  at  $240,000  each.  Tlie  capital  stock  of  each  was 
divided  into  sixteen  shares.  A  subscriber  to  the  capital  stock 
became  entitled  to  an  apartment  in  the  association  building 
for  each  share  of  the  stock  subscribed  for.  The  land  upon 
which  the  building  of  the  association  was  constructed  was  to 
be  leased  to  the  association  for  the  period  of  ninety-nine  years, 
at  a  fixed  rental,  with  the  privilege  to  the  association  of  pur- 
chasing the  land  at  a  capital  price,  which  at  five  per  cent 
would  yield  the  rent  fixed  upon,  and  the  stock  of  each  sub- 
scriber was  subject  to  the  payment  of  his  proportion  of  the 
rent,  taxes  and  other  necessary  charges.  The  appellant  Kel- 
logg and  some  other  persons  became  subscribers  to  shares  of 
stock  in  these  associations,  and  paid  the  amount  thereof  to 
Navarro,  some  in  cash,  others  in  work  and  materials  furnished 
and  used  upon  the  buildings.  They  took  receipts  from  Navarro 
showing  that  the  -same  were  made  upon  their  subscriptions, 
but  no  stock  was  issued  to  them.  The  amount  of 
stock  so  subscribed  for  was,  in  the  Barcelona,  $120,000; 
the  Madrid,  $147,750;  the  Lisbon,  $110,000;  the  Cor- 
dova,  $110,000.  Four  mortgages  were  executed  by  Clyne 
to  the  Mutual  Life  Insurance  Company,  bearing  date 
July  21,  1882,  one  upon  the  land  to  be  occupied  by  the 
Barcelona  Building,  for  $200,000;  one  upon  the  land  tc 
be  occupied  by  tlie  Madrid,  $300,000 ;  one  upon  the  land  to  be 
occupied  by  the  Lisbon,  $300,000,  and  one  upon  the  land  to 
be  occupied  by  the  Cordova,  $240,000.  Four  other  mort* 
gages  were  also  executed  by  Clyne  to  the  New  York  Life 
Insurance  Company,  bearing  date  October  8,  1883,  of  which 
one  was  upon  the  land  to  be  occupied  by  the  Granada,  for 
$240,000;  one  by  the  Salamanca,  $200,000;  one  by  the 
Valencia,  $260,000,  and  one  by  the  Tolosa,  $260,000.  These 
mortgages  were  made  to  secure  the  bond  of  Clyne  and 
Navarro,  and  were  ^for  the  purpose  of  raising  money  with 
which  to  construct  the  buildings.  Upon  these  mortgagee  the 
Mutual  Life  Insurance  Company  had  paid  over  to  Clyne,  and 
he  had  turned  the  same  over  to  Navarro,  the  sima  of  $833,000, 
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and  the  New  York  life  Insuranee  Company  had  paid  over 
the  sum  of  $960,000.  Of  the  four  associations  appellants, 
Navarro  was  the  president  xmtil  April,  1884,  after  which 
George  S.  Lespinasse  became  the  president. 

'^  Cljne  executed  leases  to  each  of  the  associations  as  agreed 
upon,  in  each  of  which  tb^re  was  a  covenant  that  the  associa- 
tion named  therein  should,  within  a  time  fixed,  commence  to 
erect  and  build  on  the  premises  an  apartment-house,  but  this 
was  not  done  by  either  of  the  associations,  but  instead  thereof, 
Navarro,  the  president  of  each,  commenced  and  erected 
such  a  building  upon  the  lands  of  each,  out  of  the  moneys 
mentioned. 

"  On  the  22d  day  of  May,  1883,  Navarro,  with  certain  other 
persons  associated  with  him,  organized  another  corporation  to 
be  known  as  the  Central  Park  Building  Company  (Limited), 
the  object  of  which,  as  stated  in  its  certificate  of  incorporation, 
was  the  purchasing,  leasing,  acquiring,  maintaining  or  improv- 
ing of  real  estate  for  apartment-houses  in  the  city  of  New 
York;  and  also  the  construction  of  such  apartment-houses, 
which,  when  completed,  are  to  be  leased  and  conducted  under 
the  control  of  the  corporation,  and  occupied  by  its  stockholders 
and  others.  The  capital  stock  of  this  company  was  fixed  at 
$800,000.  At  this  time,  the  subscription  to  apartments  of  the 
association  had  stopped^  The  money  derived  from  the  insur- 
ance companies  had  been  exhausted,  and  it  was  found  that 
each  building  would  cost  $100,000  more  than  was  estimated, 
making  a  total  of  $800,000  for  the  eight  buildings.  The 
Central  Park  Building  Company  (Limited)  was  designed  as  a 
construction  company  to  complete  the  buildings,  and  with 
$800,000  capital,  it  was  hoped  to  be  able  to  do  so. 

"  At  this  time,  Navarro  asked  his  broker  to  find  someone  to 
furnish  more  capital  for  the  enterprises,  who  thereupon 
brought  about  an  interview  between  Navarro  and  the  plain- 
tiff, at  which  the  plaintiff  was  asked  to  subscribe  to  the  capital 
stock  of  the  Central  Park  Building  Company  (Limited).  This 
interview  finally  resulted  in  an  agreement,  by  which  the  plain- 
tiff subscribed  and  paid  for  $300,000 ;  one  Adams  subscribed 
for  $100,000,  which  was  paid  for  by  the  plaintiff,  and  Navarro 
agreed  to  subscribe  and  pay  for  the  other  $400,000,  but  did 
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not  do  BO.  The  Bubscription  by  the  plaintiff  was  under  the 
agreement  that  Navarro  should  repay  to  him  such  amounts  ag 
the  plaintiff  should  pay  on  his  subscriptions,  witli  the  interest, 
and  assume  all  liabilities  of  the  company  remaining  unpaid, 
within  ninety  days  after  the  completion  of  the  buildings,  if 
the  plaintiff  should  elect,  or  transfer  to  him  all  his  interest  in 
the  company,  notice  of  such  election  to  be  given  within  sixty 
days  after  the  completion  of  the  buildings.  With  the  capital 
so  acquired,  the  Central  Park  Building  Company  (Limited), 
undertook  the  completion  of  the  buildings,  and  carried  on 
the  work  until  October  24,  1883.  By  this  time  its  capital  had 
become  exhausted,  and  the  plaintiff  declined  to  advance  more 
money,  in  consequence  of  which  the  work  upon  the  buildings 
was  stopped.  This  resulted  in  another  agreement  between 
the  plaintiff  and  Navarro,  bearing  date  December  Ist,  1883, 
in  which  agreement,  Navarro  undertook  to  repay  the  plaintiff 
with  lawful  interest,  all  sums  of  money  theretofore  advanced 
by  the  plaintiff  on  account  of  his  subscription  to  the  capital 
stock  of  the  building  company,  and  of  the  $100,000  subscribed 
by  Adams  and  paid  for  by  the  plaintiff,  together  with  all 
sums  which  the  plaintiff  should  thereafter  advance  or  become 
liable  for,  in  order  to  secure  the  completion  of  the  buildings, 
and  for  the  purpose  of  providing  means  for  the  prosecution 
of  the  work  upon  the  buildings,  the  plaintiff  agreed  to  obtain 
and  provide  upon  the  commercial  paper  of  the  company,  at 
lawful  interest  and  live  per  cent  commission,  in  case  it  should 
be  necessary  for  the  plaintiff  to  furnish  credit  for  security  in 
order  to  raise  the  money  on  such  commercial  paper,  such 
additional  funds  as  should  be  necessary  to  pay  the  con- 
tractors for  the  work  according  to  the  terms  and  condi- 
tions of  their  several  contracts,  and  to  carry  the  work  of 
the  buildings  on  to  completion,  provided  that  the  total  cost 
of  the  lands  and  buildings  should  not  exceed  the  sum  of 
$4,500,000,  which  amount  by  a  subsequent  agreement,  was 
increased  to  five  million  dollars.  The  agreement  further  pro- 
vided that  James  Clyne,  in  whom  was  vested  the  legal  title  to 
the  land  upon  which  the  apartment-houses  were  being  erected 
should  make  to  the  plaintiff,  eight  mortgages  of  $100,000  each, 
with  interest  at  six  per  cent,  payable  May  1,  1886,  one  on 


CAUSES  NOT  REPORTED  IN  FULL.        603 

each  of  the  eight  gereml  lots  of  land  and  buildings  on  which 
the  houses  were  respectively  situated,  for  the  purpose  of  obtain- 
ing additional  loans  from  the  insurance  companies,  and  if  such 
mortgages  were  not  taken  by  the  insurance  companies,  or 
other  parties,  they  were  to  be  held  by  the  plaintiff  as  securi- 
ties for  the  advances  to'  be  made  or  procured  by  him.  They 
also  provided  that  Clyne  should  make  to  the  plaintiff,  eight 
other  additional  mortgages  for  $50,000  each,  with  like  inter- 
est, one  upon  each  of  the  several  eight  lots  of  land  and  build- 
ings, payable  May  1, 1886,  to  be  held  by  him  as  security  for  the 
repayment  of  sucli  money  as  he  may  advance ;  and  as  further 
security  it  was  agreed  that  Navarro  should  also  execute  to  the 
plaintiff,  a  mortgage  upon  other  property  owned  by  him,  in 
the  sum  of  $300,000  as  a  security  for  the  payment  of  the 
sums  previously  advanced  by  the  plaintiff,  or  procured  by 
him.  A  bond  was  to  accompany  each  mortgage.  Pursuant 
to  this  agreement,  the  sixteen  bonds  and  mortgages  to  be 
given  on  the  lands  occupied  by  the  associations,  were  executed 
by  Clyne,  but  instead  of  delivering  them  to  the  plaintiff,  they 
were,  pursuant  to  another  agreement  bearing  date  the  14th 
day  of  January,  1884,  placed  in  escrow,  to  be  delivered  to 
him,  and  used  for  his  protection  in  case  it  should  be  deter- 
mined that  sixteen  other  bonds  and  mortgages  executed 
under  the  agreement  of  January  fourteenth  were  invalid. 
After  the  agreement  of  December  first,  and  the  execution 
of  the  bonds  and  mortgages  by  Clyne,  the  agreement  of 
January  fourteenth  was  entered  into.  Under  it  Clyne  con- 
veyed the  lands  in  question  to  the  several  associations  occupy- 
ing them,  and  thereupon  each  association  executed  and 
delivered  to  the  plaintiff,  a  bond  and  mortgage  for  $100,000, 
payable  on  the  Ist  day  of  May,  1886,  and  each  association 
executed  and  delivered  to  the  plaintiff,  an  additional  bond 
and  mortgage  for  $50,000,  payable  at  the  same  date.  It  was 
upon  these  securities  the  plaintiff  advanced  the  moneys 
through  the  building  company,  with  which  the  buildings  were 
completed.  The  amounts  so  advanced  by  him,  including  the 
$400,000  previously  advanced  to  the  building  company  is,  in 
the  aggregate,  $2,039,120.69.  Of  the  moneys  so  procured 
and  advanced  by  him,  there  were  used  and  applied  to  the  con- 
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struction  of  the  several  apartment  buildings,  as  aforesaid,  the 
following  sums,  to  wit : 

The  Madrid $226,814  13 

The  Lisbon 239,422  82 

The  Cordova 205,023  70 

The  Barcelona 207,399  24 

The  Granada 272,748  98 

The  Salamanca 282,011  11 

The  Valencia 305,264  48 

The  Tolosa 300,436  23 


"  Within  the  time  prescribed  by  the  agreement,  the  plam- 
tiff  elected  to  take  back  the  moneys  advanced  by  him  mider 
the  several  agreements  referred  to,  and  gave  due  notice  thereof 
to  the  defendant  Navarro.  This  action  was  brought  upon  the 
last-mentioned  bonds  and  mortgages  given  by  the  defendant, 
the  Barcelona  Apartment  Association.  The  referee  ordered 
judgment  for  the  full  amount  called  for  by  the  bonds  and 
mortgages,  with  the  interest  accrued  thereon  at  the  date 
thereof,  amounting  to  $190,775 ;  that  the  premises  be  sold, 
and  out  of  the  surplus  arising  from  such  sale,  if  any,  there  be 
paid  to  the  plaintiff  the  full  amount  of  money  advanced  by 
him  to  the  Barcelona  Association,  namely,  $207,399.24,  with 
the  interest  thereon.  The  General  Term  modified  the  judg- 
ment entered  upon  the  report  of  the  referee,  in  so  far  as  it 
provided  for  the  paying  to  the  plaintiff  of  the  surplus  arising 
upon  the  sale,  over  and  above  that  called  for  by  the  mortgages. 

"It  is  claimed  that  the  judgment  entered  herein  is  for 
$1 20,000  more  than  it  should  be ;  that  the  plaintiff  should  be 
charged  with  that  amount,  it  being  the  par  value  of  eight 
shares  of  the  stock  of  the  Barcelona  Apartment  Association. 
The  facts  are,  in  substance,  as  follows  : 

"  Pursuant  to  the  agreement  of  January  14,  1884,  a  meet- 
ing of  the  trustees  of  each,  the  Madrid,  the  Lisbon,  the  Cor* 
dova  and  the  Barcelona  associations  was  held,  at  which,  reeo^ 
lutions  were  adopted,  to  issue  to  Jose  F.  de  Navarro  and  cer- 
tain other  persons  therein  named,  associated  with  him,  the 
capital  stock  of  the  associations  remaining  unsubscribed  fo? 
amounting  to  thirty-two  shares  in  all,  which  stock  was  to  be 
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isfitied  to  them  as  full  paid,  on  behalf  of  and  for  the  benefit  oi 
the  Central  Park  Building  Company  (Limited).  Pursuant  to 
such  resolution,  subscription  was  made  for  such  stock  by  the 
persons  named,  and  on  the  seventeenth  day  of  January  there- 
after, at  a  meeting  of  the  trustees  of  the  Central  Park  Build- 
ing Company  (Limited),  such  subscription  was  by  that  com- 
pany ratified.  It  does  not  appear,  however,  that  any  of  the 
above-mentioned  stock  was  ever  in  fact  issued.  The  plaintiff 
was  not  one  of  the  parties  to  the  subscription,  nor  was  he 
ever  a  shareholder  or  an  officer  of  any  one  of  the  associations. 
The  stock  so  subscribed  for  in  the  different  associations,  was 
of  the  par  value  as  f  oUows : 

The  Madrid,  six  shares,  par  value $105,000  00 

The  Lisbon,  ten  shares,  par  value 175,000  00 

The  Barcelona,  eight  shares,  par  value 120,000  00 

The  Cordova,  eight  shares,  par  value 120,000  00 

$520,000  00 


"  It  is  now  claimed  that  these  items  should  be  charged  to 
the  plaintiff,  and  the  amount  thereof  deducted  from  the  several 
judgments  under  review  upon  this  appeal ;  that  the  stock  was 
iubscribed  for  on  behalf  of  the  Central  Park  Building  Com- 
pany (Limited) ;  that  the  plaintiff  was  the  principal  stockholder 
in  such  company,  and  as  such,  he  came  into  reciprocal  relations 
of  rights  and  obligations  towards  his  fellow  stockholders  in 
the  associations,  and  that  those  rights  and  obligations  could 
not  be  affected  by  any  subsequent  action  on  his  part. 

"  The  question  thus  presented  involves  a  more  careful  con- 
sideration of  the  contracts  of  December  1,  1883  and  January 
14,  1884. 

"  It  will  be  remembered  that  at  the  time  the  plaintiff  sub- 
scribed for  the  stock  of  the  Central  Park  Building  Company 
(Limited),  it  was  upon  the  express  agreement  with  Navarro  that 
the  plaintiff  should  have  the  right  to  return  his  interest  in 
the  company  upon  his  election  within  sixty  days  after  the 
completion  of  the  buildings,  and  to  recover  the  amount  paid 
in  and  advanced  to  the  company.  The  subscription,  there- 
fore, was  a  conditional  one,  depending  upon  the  election  that 


606  MEMORANDA  OF 

should  subsequently  be  made.  This  understanding  witt 
recognized  and  more  fully  elaborated  in  the  agreement  ol 
December  1,  1883,  wherein  Navarro  expressly  agreed  that  h€ 
is  liable  and  undertakes  to  repay  the  plaintiff  with  lawful 
interest  all  sums  of  money  theretofore  paid  by  the  plaintiff  on 
account  of  his  subscription  to  the  capital  stock  of  the  company, 
viz.,  $400,000 ;  and  also  any  and  all  sums  which  the  plaintiff  may 
thereafter  advance  or  become  liable  for  in  order  to  secure  the 
completion  of  the  buildings,  provided  the  plaintiff  shall  elect, 
within  sixty  days  after  the  completion  of  the  buildings,  to 
take  such  moneys  and  interest. 

"  As  we  have  seen,  this  agreement  was  with  Navarro,  and 
is  the  one  under  which  the  sixteen  bonds  and  mortgages  were 
given  by  Clyne  and  placed  in  escrow  under  the  agreements 
bearing  date  the  14th  day  of  January,  1884.  These  agree- 
ments were  eight  in  number,  one  executed  by  each  of  the 
apartment  associations  named,  Clyne,  Navarro,  The  Central 
Park  Building  Company  (Limited)  and  the  plaintiff,  all  of 
Wnom  were  parties  to  such  agreements.  They  are  known  as 
the  five-party  agreements.  They  are  in  substance  the  same. 
That  of  the  Barcelona  recites  that  it  was  originally  intended 
that  the  association  should  erect  and  pay  for  an  apartment* 
house  on  the  land  owned  by  Ciyne,  describing  it,  and  to  take 
a  lease  thereof  for  ninety-nine  years,  with  the  privilege  of 
purchasing  the  same  for  the  amount  of  the  first  mortgage 
thereon,  made  by  Clyne  to  the  Mutual  Life  Insurance  Com- 
pany. That  as  the  building  progressed  it  was  found  necessary 
to  expend  moneys  in  excess  of  the  simi  then  obtained  from 
the  insurance  company  and  subscriptions  to  apartments.  That 
such  necessary  moneys  were  furnished  to  a  large  amount  by 
the  Central  Park  Building  Company  (Limited)  and  by  the 
plaintiff.  That  on  December  1,  1883,  the  plaintiff  Mid 
Navarro  made  an  agreement  designed  to  provide  funds  and 
securities  therefor  sufficient  to  complete  the  buildings,  and 
that  to  carry  out  the  details  of  that  agreement  the  sixteen 
bonds  and  mortgages  were  made  already  alluded  to.  That 
they  had  decided  that,  a  more  simple  method  affecting  the 
intent  of  the  parties  was  to  have  the  land  conveyed  by  Clyne 
to  the  association,  and  that  the  bonds  and  mortgages  of  the 
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association  Bhonid  be  made  to  the  plaintiff  in  place  of  those 
made  by  Clyne.  The  agreement  then  provides  that '  all  tli€j 
aforesaid  bonds  and  mortgages  which  were  made  subsequent 
to  December  1,  1883,  were  made  for  tlie  purpose  of  carrying 
into  effect  the  provisions  of  the  agreement  of  that  date 
between  said  Navarro  and  McComb,  and  in  the  event  of  any 
controversy  in  respect  thereto  the  said  bonds  and  mortgages 
should  be  construed  and  enforced  with  reference  to,  and  in 
connection  with,  said  agreement,  and  in  the  same  way  as  if 
said  agreement,  or  the  relevant  portions  thereof,  had  been 
written  in  each  one  of  said  bonds  and  mortgages.  *  *  * 
That  the  said  association  acknowledges  that  it  is  liable  for, 
and  it  promises  to  pay,  the  money  advanced  by  any  of  the 
parties  hereto  for  the  construction  of  the  building  on  said 
land.  The  conveyance  to  said  association  is  not  to  be  treated 
as  a  conveyance  of  the  building  erected  on  said  land,  free  and 
clear  of  the  obligations  to  pay  therefor,  but  the  consideration 
mentioned  in  said  conveyance  is  the  value  of  the  land  only, 
and  does  not  include  the  cost  or  value  of  the  building  thereon. 
The  mortgages  given  to  said  McComb  as  aforesaid  shall  be 
enforced,  and  their  avails  applied  according  to  said  agree- 
ment of  December  1,  1883,  and  to  that  extent  in  reduction  of 
the  liability  of  said  association  to  pay  for  said  building.' 

"  It  will  thus  be  seen  that  the  association,  by  this  agreement, 
.-expressly  undertakes  to  pay  the  money  advanced  by  the  plain- 
tiff through  the  construction  company,  and  that  his  mortgages 
«hall  be  enforced  and  the  avails  applied  according  to  the  agree- 
ment with  Navarro,  under  date  of  December  1,  1883.  So 
that  we  have  here  recognized  and  adopted  by  the  association 
aU  of  the  rights  which  the  plaintiff  had  under  the  former  agree- 
ment, one  of  which  was  tlie  right  to  terminate  his  connection 
with  the  building  company  and  recover  the  money  that  he 
had  advanced.  As  we  have  seen,  the  plaintiff  was  not  a  sub- 
scriber for  any  of  the  stock  of  the  associations.  His  election, 
made  in  accordance  with  the  agreements  referred  to,  termi- 
nated his  interests  in  the  building  company,  and  with  it  all 
interest  that  that  company  had  in  the  stock  held  in  trust  for 
it.  Whatever  his  relations  or  liabiKties  may  be  as  to  the  con- 
tractors and  persons  doing  work  or  furnishing  material  for  the 
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construction  of  the  building,  it  is  not  material  to  now  determine ; 
but  so  far  as  the  defendant  association  is  concerned,  his  elec- 
tion constituted  him  a  simple  contract  creditor.  The  ajssocia- 
tion  took  the  title  to  the  land  from  Clyne,  subject  to  the  con- 
ditions of  the  December  contract,  which  provides  for  the  repay- 
ment of  all  of  the  plaintiffs  advances.  The  purpose  of  the 
contract  is  to  give  the  plaintiff  security  to  the  limit  fixed  in 
the  mortgages  for  his  advances. 

"  Again  it  is  claimed  that  the  mortgages  in  suit  were  not 
given  to  secure  a  debt  of  the  appellant  association ;  that  they 
were  fraudulently  contrived  by  the  plaintiff  to  secure  the  pay- 
ment of  his  claim  against  Navarro,  and  that  they  were  conse- 
quently void.  As  we  have  seen,  it  was  recited  in  the  five- 
party  agreement,  executed  by  the  defendant  association,  that 
it  was  originally  intended  that  this  association  should  erect 
and  pay  for  the  apartment-houses,  but  this  was  not  done  by 
the  association.  Navarro,  however,  as  its  president,  com- 
menced the  building,  and  carried  it  on  until  the  moneys  pro- 
vided by  the  subscription  to  the  stock  and  the  loans  of  the 
insurance  company  had  been  exhausted.  Navarro,  in  this 
regard,  acted  for  the  association,  evidently  mth  the  knowledge 
and  consent  of  its  ofiicers,  and  must  be  deemed,  therefore,  to 
have  been  its  agent.  After  the  money  to  which  we  have 
referred  was  exhausted,  the  Central  Park  Building  Company 
(Limited),  was  organized,  and  with  the  money  obtained  from, 
the  plaintiff,  that  corporation  undertook  the  completion  of  the 
buildings.  This  was  done  with  the  knowledge  and  consent  of 
the  officers  of  the  defendant  association.  The  building  com- 
pany must  therefore  be  considered  as  the  agent  of  the  associa* 
tion.  The  acts  of  Navarro  and  of  the  building  company  were 
in  effect  ratified  and  adopted  by  the  defendant  association  in 
the  five-party  agreement  alluded  to.  In  that  agreement,  it  is 
provided  that '  as  evidence  of  the  amount  of  his  advances,  the 
said  McComb  may  take  receipts  from  said  Central  Park  Build- 
ing Company  (Limited),  signed  by  its  president  and  treasurer, 
for  the  time  being,  and  such  receipts  shall  be  conclusive  evi- 
dence of  the  amounts  advanced  or  procured  by  the  said 
McComb  under  the  agreement  of  December  1,  1888,  and  of 
the  dates  of  such  advances.' 
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"  The  plan  of  operation  thus  adopted,  was  simply  this :  The 
completion  of  the  buildings  of  the  aasociation  was  carried  on 
by  the  building  company ;  the  money  advanced  by  the  plain- 
tiff for  the  completion  of  the  buildings,  was  paid  over  to  the 
building  company,  he  taking  the  receipt  of  its  officers  therefor, 
in  accordance  with  the  agreement  with  the  defendant  assodar 
tion,  and  which  it  promised  to  repay  to  him. 

"  It  appears  to  us  that  the  obligation  became  that  of  the 
appellant  association,  and  that  the  se«urity  obtained  by  the 
plaintiff,  is  free  from  the  taint  of  fraud. 

"  The  payment  of  the  mortgages  is  further  resisted,  upon 
the  ground  that  the  five-party  agreement,  so  called,  is  claimed 
to  be  invalid,  for  the  reason  that  it  was  executed  on  behalf  of 
the  appellant  association,  by  Navarro,  as  president  and  Les- 
pinassee,  as  secretary,  and  by  the  Central  Park  Building  Com- 
pany (Limited),  by  Navarro,  as  president,  and  Clyne,  as  secre- 
tary. That  these  persons  were  interested  in  each  of  the 
corporations,  and  could  not  contract  with  themselves. 

"  We  do  not  regard  it  as  necessary  to  consider  the  rights  of 
Navarro,  Lespinassee  and  Clyne,  or  that  of  the  Central  Park 
Building  Company  (Limited),  for  neither  are  here  seeking  relief 
under  the  contract.  The  plaintiff  was  an  independent  party 
to  the  contract,  and  the  obligations  entered  into  by  the  several 
corporations'  were  chiefly  with  him.  It  is  true,  as  we  have 
seen,  that  he  was  a  conditional  subscriber  to  the  stock  of  the 
building  company,  but  this  was  subject  to  his  right  of  election 
to  surrender  his  interest  therein,  and  to  be  repaid  the  money 
advanced  to  it  to  be  used  for  the  benefit  of  the  associations. 
The  association  was  engaged  in  the  construction  of  its  build- 
ing, the  construction  was  being  made  first  through  Navarro, 
and  subsequently  through  the  building  company.  Through 
the  election  of  the  plaintiff,  he  stands  simply  as  an  individual 
loaning  the  money  necessary  to  complete  the  construction  of 
the  building.  The  association  derived  all  of  the  benefits. 
There  is  no  pretense  that  as  to  him  there  was  anything  unjust 
or  unfair  in  the  contract,  or  that  the  association  is  called  upon 
to  pay  for  anything  that  it  has  not  had.  It  consequently 
appears  to  us  that  as  to  the  plaintiff,  the  contract  was  valid 
and  binding  upon  the  association 
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'^  It  is  claimed  that  the  association  has  been  charged  with 
the  expenses  of  the  organization  and  running  of  the  Central 
Park  Building  Company  (Limited),  the  salaries  of  its  super- 
intendent, fees  of  architect,  etc.  Were  the  building  company 
here  seeking  a  recovery  against  the  association,  there  might  be 
some  question  in  reference  to  these  charges,  but  treating  the 
plaintiff  as  occupying  the  relation  to  which  we  have  already 
alluded,  they  have  no  force  for  the  reason  that  he  was  loaning 
the  money  for  the  construction  of  the  building  and  the  build- 
ing was  being  constructed  by  the  building  company.  He  was 
under  the  five-party  agreement  to  pay  the  money  over  to  that 
company,  and  to  take  its  receipt  therefor,  which  receipt,  under 
the  terms  of  the  contract,  was  to  be  conclusive  evidence  against 
the  association. 

"  Questions  are  also  raised  to  the  effect  that  the  mortgages 
in  suit  were  executed  expressly  to  secure  future  advances  only, 
and  do  not  include  the  four  hundred  thousand  dollars  advanced 
by  the  plaintiff  to  the  building  company  ;  that  the  mortgages 
were  tainted  with  usury,  and  that  as  to  the  appellant,  the 
Barcelona  Association,  the  requisite  assent  of  two-thirds  of 
tlie  stockholders  was  not  obtained  to  the  making  of  the 
mortgages. 

^^  These  questions  have  been  fully  considered  in  the  opinion 
written  in  the  Gteneral  Term,  Our  views  are  fully  in  accord 
with  the  conclusions  there  reached,  and  a  further  discussion 
of  the  questions  we  do  not  regard  essential,  for  it  of  necessity 
would  be  largely  a  repetition  of  that  which  has  been  already 
stated. 

"  As  to  the  modification  of  the  judgment  by  the  General 
Term,  we  must  also  approve,  and  for  the  reasons  stated  by 
that  court.  It  follows  that  the  judgment  should  be  afiirmed, 
but  without  prejudice  to  the  rights  of  the  lienors  in  the  sur- 
plus moneys,  without  costs  in  this  court  to  either  party," 

Thomas  H,  Hvhhard  for  plaintiff. 

Oeorge  S,  Adcrnia  for  defendant. 

Haioht,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Jahes  J.  MoOoMB,  Bespondent,  v.  The  Mabbid  Apabtmbnt 

Association  et  al.,  Appellants. 

Jamss  J.  MoCoMB,  Respondent,  v.  The  Cordova  Apaetbubnt 

Association  et  al.,  Appellants. 

Jahes  J.  MoComb,  Respondent,  v.  The  Lisbon  Apabtment, 

Association  et  al.,  Appellants. 

These  cases  were  argued  and  decided  with  McGomb  v.  JSar- 
cdona  Apartment  Association  et  al.  {antey  page  598). 


James    Mobton,    Appellant,    v,   Henbt    A.    Riohabdson, 

Respondent. 

(Submitted  May  4,  1892 ;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  entered  upon  an  order 
made  the  second  Monday  of  September,  1890,  which  affirmed 
a  judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

John  A.  Ga/rver  for  appellant. 

Arnold  cfe  Greene  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 
Judgment  affirmed. 


Thomas  Quinn,  Respondent,  v.  The  Atlantic  Avenue  Rail- 

BOAD  Company,  Appellant. 

(Argued  May  5,  1892;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December 
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22, 1890,  which  affirmed  a  judgment  in  favor  of  plaintiff,  and 
also  afltaned  an  order  denying  a  motion  for  a  new  triaL 

Cha/rles  J,  Patterson  for  appellant, 

IsOfOC  M,  Kapper  for  respondent. 

All  concur,  except  Follett,  Ch.  J. 
Landon,  J.,  dissenting. 
Judgment  affirmed. 


Fbancis  B.  DELEHAurr,  as  Administrator,  etc..  Appel- 
lant, "0,  St.  Vincent's  Orphan  Asylum,  Impleaded, 
etc.,  Respondent. 

(Argued  May  81,  1892;  decided  June  14,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  4, 1890,  which  modified  and  affirmed  as  modi- 
fied a  judgment  in  favor  of  plaintiff  entered  upon  a  dedsion 
of  the  court  on  trial  at  Special  Term. 

James  F.  Tracey  for  appellant. 

John  T.  McDonmigh  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Landon,  J.,  not  sitting. 

Judgment  affirmed. 


Eate  Notes,  as  Administratrix,  etc..  Appellant,  v.  Adam  W. 

Kline  et  al.,  Kespondents. 

(Argued  May  81,  1892;  decided  June  14,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  4,  1890,  which  affirmed  a  judgment  in  fevor 
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of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

E.  F,  Bvlla/rd  for  appellant. 

EdAJoa/rd  JP.  White  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur,  except  Landon,  J.,  not  sitting. 

Appeal  dismissed. 

Bekjamin  B.   Johnston,  Respondent,  v.  The  Manhattan 
Railway  Company  et  al.,  Appellants. 

(Argued  June  2,  1892;  decided  June  14,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  July  18,  1890,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  oif  trial  at  Special  Term. 

Scrnmd  Blythe  Rogers  for  appellants. 

Hen/ry  Q.  Ai/water  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

DiEDRioH  Webfelman  et  al.,  Respondents,  v.  The  Manhat- 
tan Railway  Company  et  al.,  Appellants. 

(Argued  June  2,  1892;  decided  June  17,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  comity  of  New  York, 
entered  upon  an  order  made  July  18,  1890,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Sa/rmieL  Blythe  Rogers  for  appellants. 
Hewry  O.  At/water  for  respondents. 
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Agree  to  reverse  and  grant  new  trial  on  authority  of  BcHh 
erU  V.  N.  Y.  E.  R,  R.  Co.  (128  N.  Y.  466),  and  Malcorn  v. 
Mcmhattcm  E.  Co.  (133  id.  664). 

All  concur. 

■ 

Judgment  reversed. 
James  Boylb,  Respondent,  v.  William  Toumanb,  Appellant* 

(Argued  June  3,  18»2;  decided  June  17,  18»2.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  February  11,  1890,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

Willia/m  Yawmams  for  appellant. 

E.  D,  Wagner  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 

In  the  Matter  of  the  Last  Will  and  Testament  of  Fredebigk 
6.  Dale,  Deceased,  on  the  Petition  of  Alkxander 
De  Bottabi  et  al. 

(Argued  June  1,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  17,  1890,  which  affirmed  a  decree  of  the  surro- 
gate of  the  county  of  New  York  denying  an  application  to 
vacate  and  set  aside  a  decree  refusing  probate  to  a  paper  pro- 
pounded as  the  last  will  anVi  testament  of  Frederick  G.  Dale. 

John,  R.  Dos  Passos  for  appellants. 

Jmrhes  Thomson  for  respondents. 

Agree  to  affirm :  no  opinion. 
All  concur. 
Judgment  affirmed. 
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i/HAUKOiSY  Abbey,  Appellant,  v»  Bradford   Tabbb  et  aL, 

Appellants,  et  al.,  Eespondents, 

(Argued  June  1,  1892;  decided  October  1,  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  aflSrmed  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

ff.  J.  Swift  for  appellant^. 

Norris  Morey  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Haight,  J.,  not  voting. 

Judgment  affirmed. 


Charles  C.  Taber  et  al.,  Eespondents,  v.  The  New  York 
Elevated  Eailroad  Company,  Appellant. 

(Argued  June  7,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
November  5,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict, 

Brainard  ToUes  for  appellant. 

John  E.  Pa/rsona  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ebola  A.  Forth,  Respondent,  v.  The  Manhattan  Railway 

Company  et  al..  Appellants. 

(Argued  June  8,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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November  3,  1890,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff,  entered  apon  a  decision  of  the  court  on  trial  at  Special' 
Term. 

Scurnud  BVythe  Rogers  for  appeUante. 

James  Bi  Lvdlow  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

John  A.  Bell,  Respondent,  v,  Jacob  A.  GrrrEBB,  Appellant 

(Argued  June  10,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
March  24,  1890,  which  denied  a  motion  for  a  new  trial  and 
ordered  judgment  for  plaintiff  upon  a  verdict. 

AdeObert  Moot  for  appellant. 

Ca/rl  T,  Chester  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Henby  R.  Granger,  Respondent,  -y.  Electa  M.  Ghangeb, 

Appellant. 

(Submitted  June  10,  1892;  decided  October  1,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  June,  1886,  which  granted  a  motion  for  a  new  trial 

Jf.  E.  i&  K  M.  BarUett  for  appellant. 

Z  Smrh.  Johnson  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bbadley  and  Haight,  JJ.,  not  sitting. 
Order  affirmed  and  judgment  absolute  against  appellant  on 
stipulation. 
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Sophia  L.  Mattbrn,  Appellant,  v,  Bitssbll  Sags, 

Bespondent. 

(Argued  June  13,  1802;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  April  7,  1890,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  the  report  of 
a  referee. 

Ira  Shafer  for  appellant. 

Henry  S.  Bennett  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Pabkeb,  J.,  not  voting. 

Judgment  affirmed. ' 

Emilie  Eabebo  Noel,  Eespondent,  v.  H.  Bbnoeb  Ltpho- 

GRAPHIC  Company  et  aL,  Appellants. 

(Argued  June  18,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
November  19,  1890,.  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court. 

Charles  Blcundy  for  appellants. 

Noel  Gale  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Eliza  T.  Bbush,  Bespondent,  -y.  George  W.  Batten,  Sheriff, 

etc..  Appellant. 

(Argued  June  16,  1892;  decided  October  1,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  April  14,  1888,  which  affirmed  aa  interlocutory  judg- 
ment in  favor  of  plaintiflf,  which  aflSrmed  an  order  denying  a 
motion  for  a  new  trial. 

FvanTc  Brunddge  for  appellant. 

E,  M.  Ashley  for  respondent. 

Agree  to  aflBrm ;  no  opinion^ 

All  concur,  except  Bradley  and  Haioht,  JJ.,  not  sitting, 
and  Pakkeb,  J.,  not  voting. 
Judgment  affirmed. 

John  Hayes,  Respondent,  v.  Catharine  E.  Babold, 

Impleaded,  Appellant. 

(Submitted  June  16,  1892;  decided  October  1,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  13,  1888,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term,  and  affirmed  an  order  of  the  Special 
Term,  making  Andrew  J.  Moore  a  party  to  this  action,  and 
affirmed  an  order  of  said  court  denymg  a  motion  to  resettle 
said  former  order. 

Oeorge  W.  Carr  for  appellant. 

A,  B,  Moore  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  and  orders  affirmed. 
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ACTION. 

See  Cause  oy  Action. 
Equity. 


ANIMALS. 
i6S00  Birds. 

APPEAL. 

1.  Defendant,  while  engaged  under 
contract  with  the  United  States 
government,  in  the  work  of  remov- 
ing rock,  which  was  an  obstruction 
to  navigation  in  New  York  harbor, 
in  bltSting,  injured  plaintiffs 
house;  this  was  8,000  feet  distant 
from  the  place  of  the  explosions, 
and  the  injuries  were  caused  not 
by  the  casting  of  any  material 
upon  the  premises  but  simply  by 
the  vibration  of  the  earth  or  air  or 
both.  In  an  action  to  recover 
damages,  defendant,  while  pro- 
ceeding to  give  evidence  showinc 
that  the  contract  was  authorized 
by  the  federal  government,  was 
interrupted  by  the  court  with  the 
suggestion  that  the  authority 
could  not  be  disputed  and,  there- 
upon, he  desisted  from  giving 
further  evidence.  Held,  that 
plaintiff  could  not  present  the 
question  as  to  such  authorization 
upon  appeal.  Benner  v.  At. 
Dredging  Co,  166 

2.  In  an  action  to  determine  the 
rights  of  the  parties  in  a  trust 
property,  the  issues  in  the  case 
were  by  stipulation  referred  to  a 
referee.  The  decision  on  trial  was 
in  favor  of  plaintiff;  defendant 
sought  to  review  the  determination 
by  appeal  to  the  General  Term 
from  the  interlocutory  judgment, 
and  by  motion  for  a  new  trial. 
The  General  Term  reversed  said 
judgment  and  granted  a  new  trial 
at  Special  Term.    Held,  that  while 


the  appeal  was  unauthorized,  the 
motion  was  proper  (Code  Civ.  Pro. 
§  1001),  and  a  new  trial  was  prop- 
erly granted  thereon;  that  tms 
necessarily  set  aside  the  judgment, 
and  the  effect  is  the  same  as  a 
reversal;  and  this  order  having 
been  sustained,  that  judgment 
absolute  against  plaintiff  was  the 
necessary  result.  Knowlton  v. 
Atkim,  818 

3.  Under  the  provisions  of  the  act 
authorizing  appeals  to  this  court 
**upon  questions  of  law  only," 
from  a  final  award  or  order  of  the 
Board  of  Claims  and  declaring  that 
the  practice  upon  the  hearing  of 
such  appeals  shall  conform  as  near 
as  may  be  to  that  prevailing  upon 
appeals  from  a  court  of  record 
(§  10,  chap.  205,  Laws  of  1883,  as 
amended  by  chap.  507,  Laws  of 
1887;  and  §  11  as  amended  by 
chap.  60,  Laws  of  1884)  when  there 
is  a  conflict  of  evidence  or  any 
evidence  to  support  the  determina- 
tion of  the  board,  the  questions  of 
fact  are  not  reviewable.  Bower  v. 
State  of  K  r.  42d 

4.  An  order  of  (General  Term  grant- 
ing a  new  trial  in  an  action  tried 
by  a  jury,  where  there  is  a  conflict 
of  evidence  and  the  order  ma^ 
have  been  made  upon  the  facts,  is 
not  reviewable  in  this  court  unless 
it  appears  from  the  record  that  the 
order  was  affirmed  as  to  the  facts, 
or  the  appeal  therefrom  dismissed. 
Chapman  v.  Cometoek.  509 

5.  Upon  appeal  from  a  decision 
of  the  Board  of  Claims  it  did 
not  appear  that  the  claimant  re- 
quested the  board  to  find  facts 
and  conclusions  of  law,  or  that 
he  excepted  to  the  facts  found 
or  the  conclusions  of  law.  The 
notice  of  appeal  stated  the  grounds 
upon  which  it  was  taken.  Held, 
that  this  was  sufiicient  under  the 
statute  regulating  appeals  from 
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decisions  of  said  board  (§  10,  chap. 
205,  Laws  of  1888)  to  enable  the 
appellant  to  raise  the  questions 
presented  by  the  notice.  Coleman 
V.  State.  664 


When  motion  for  nonsuit  is 


erroneotislif  denied,  but  tJts  defect  upon 
which  motion  was  based  is  subsequently 
supplied,  the  error  is  not  a  ground  for 
reversal. 
See  K.  8.  Co.  v.  Inman.  92 


That  portion  of  a  judgment  in 


<i  foreclosure  suit  holding  a  defendant 

not  liable  for  a  deficiency  is  final,  not 

interlocutory,  and  is  revietcable  here. 

See  Wager  v.  Link.  122 


ARBITRATION. 

1.  As  soon  as  arbitrators,  appointed 
under  the  Code  of  Civil  Procedure 
(§  2365)  liave  made  and  delivered 
their  award  they  become  functus 
officio;  they  have  no  power  there- 
after to  re- judge  the  case  and  alter 
the  award;  and  this,  although  it 
was  not  acknowledged  or  proved 
as  required  bv  said  Code  (§  2372). 
FUiJinery  v.  Sahagian.  85 

H.  An  award  made  by  arbitrators 
without  having  taken  the  oath  pre- 
scribed by  the  Code  (i^  2369)  before 
the  hearing  of  any  testimony,  un- 
less this  was  waived  by  the  par- 
ties, is  invalid.  Id. 

3.  It  seems,  that  to  establish  a  waiver 
of  such  oath  the  written  consent 
of  the  parties  to  the  submission, 
or  their  attorneys,  is  requisite.  Id. 


ASSESSMENT  AND  TAXATION. 

1.  Where  a  municipal  assessment 
for  a  local  improvement  is  valid 
upon  its  face  and  an  apparent  lien 
upon  the  land,  but  is  in  fact  void 
by  retison  of  facts  outside  the 
record,  and  the  owner  in  ignor- 
ance of  those  facts  has  involun- 
tarily paid  the  assessment,  he  may 
in  one  action  seek  to  set  aside  the 
assessment  and  recover  back  the 
money  paid.  Trimmer  v.  City  of 
BocJiester.  76 

2.  As  the  setting  aside  of  the  assess- 
ment is  a  mere  incident  to   the 


cause  of  action  to  leoover  the. 
money  paid,  that  accrues  when  the 
assessment  is  paid  and  the  Statute 
of  Limitations  then  begins  to  run. 

Id. 

3.  Where,  therefore,  an  action  was 
brought  to  recover  back  such  an 
assessment  more  than  six  years 
after  the  assessment  was  paid, 
Jield,  that  it  was  barred  by  the 
statute,  although  brought  within 
six  years  after  judgment  in  an 
action  setting  asiae  the  assessment. 

Id. 

4.  Under  the  provision  of  the  Rail- 
road Act  of  1869  (§  4,  chap.  907, 
Laws  of  1869,  as  amended  by  chap. 
283,  Laws  of  1871),  directing  the 
application  of  taxes  assessed  upon 
any  railroad  in  a  town,  toward  the 
redemption  of  bonds  issued  by  it 
in  the  construction  of  such  rail- 
road and  making  it  the  duty  of 
the  county  treasurer  to  purchase 
with  such  taxes  the  bonds  of  the 
town  or  to  otherwise  invest  the 
same  and  hold  the  investment  as 
a  sinking  fund  for  the  redemption 
of  said  bonds,  a  county  treasurer 
in  his  relation  to  these  taxes  is  not 
the  agent  of  the  county  or  the 
town  but  holds  them  as  a  trust 
fund,  for  the  purpose  expressed 
in  the  act,  and  any  action  that 
diverts  it  from  that  purpose  is 
illegal.    In  re  Clark  v.   Sheldon. 

383 

5.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  390,  §  4),  which 
directs  that  when  the  line  between 
two  towns,  wards  or  counties  di- 
vides a  farm  or  lot  the  same  shall 
be  taxed,  if  occupied,  in  the  town, 
ward  or  county  where  the  occu- 
pant resides,  applies  as  well  to 
lots  in  cities  divided  by  lines  be- 
tween wards  and  counties,  as  to 
farm  lands.  Tebo  v.  City  of  Brook- 
lyn. 841 

6.  Plaintiff  is  the  owner  of  land,  a 
part  of  which  lies  above  and  part 
below  low-water  mark  of  Go- 
wanus  bay,  which  land  is  laid  out 
as  a  city  block  in  the  city  of 
Brooklyn;  he  constructed  a  pier 
from  the  upland  extending  to  the 
outer  line  of  his  lot  and  used  and 
occupied  it  with  the  upland.  The 
whole  lot  was  assessed  and  taxed 
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by  the  dty  assessors,  and,  upon 
plaintifTs  refusal  to  pay,  the  lot 
was  advertised  for  sale.  In  an  ac- 
tion to  restrain  the  sale  on  the 
ground  that  the  portions  of  the 
block  below  high-water  mark 
were  not  within  the  city  of  Brook- 
lyn, hM,  that,  conceaing  this  to 
be  so,  and  that  part  of  the  lot  was 
within  that  city  and  part  within 
the  city  of  New  York,  the  assess- 
ment was  legal;  and  so,  the  action 
was  not  maintainable.  Id. 

7.  Under  the  provisions  of  the  New 
York  Consolidation  Act  (§  863, 
chap.  410,  Laws  of  1883),  provid- 
ing for  the  collection  of  taxes  on 
personal  property,  an  action  in 
personam  may  be  maintained  by 
the  receiver  of  taxes  against  a  non- 
resident stockholder  of  a  national 
bank  located  in  said  city,  to  re- 
cover taxes  imposed,  as  authorized 
by  the  provision  of  the  Banking 
Act,  providing  for  the  assessment 
and  taxation  of  stockholders  in 
banks  upon  their  shares  of  stock 
(§  812,  chap.  409,  Laws  of  1882). 
(Brown and  Landon,  JJ.,  dissent- 
ing.)   McLean  v.  Myers.  480 

8.  It  is  not  a  condition  precedent  to 
the  right  of  the  receiver  to  com- 
mence such  an  action  that  a  war- 
rant for  distress  and  stile  should 
be  issued  as  provided  for  by  the 
Consolidation  Act  (§  853),  and  re- 
turned unsatistied.  Id. 

9.  In  respect  to  such  taxation,  the 
Banking  Act  confers  no  new  right 
within  the  meaning  of  the  princi- 
ple that  where  a  statute  confers  a 
right  and  prescribes  an  adequate 
means  of  enforcing  it,  the  pro- 
prietor of  the  right  is  confined  to 
the  statutory  remedy;  as  bank 
shares  were  assessable  before  its 
passage  (1  R.  S.  414,  ?§  1  et  seq.; 
§  1,  chap.  634,  Laws  of  1863;  ^  1, 
chap.  761,  Laws  of  1869).  The 
legislative  intent  was  simply  to 
furnish  an  additional  safeguard  in 
assessing  bank  stock,  and  addi- 
tional but  not  exclusive  remedies 
to  aid  in  collecting  the  tax.        Id. 

10.  Where  pursuant  to  a  city  char- 
ter, property  sold  for  unpaid 
taxes  is,  in  default  of  bidders, 
struck  off  to  the  city,  the  rights 
acquired  by  the  city  inay  be  sold 


by  it,  and  it  may  sell  to  the  origi- 
nal owner.  Oity  ofBuffalo  v.  Bal- 
cam.  532 

11.  There  is  no  rule  of  public  policy 
requiring  such  a  sale  to  be  for 
cash,  and  in  the  absence  of  any 
provision  of  the  charter  requiring 
it,  the  sale  may  be  upon  credit, 
with  such  secunty  as  in  the  exer- 
cise of  good  faith  and  good  judg- 
ment, the  common  council  may 
deem  for  the  best  interests  of  the 
city.  Id, 

12.  Where,  therefore,  the  city  of 
Buffalo,  canceled  certificates  of 
sale  so  issued  to  it,  on  receipt  of 
the  owner's  bond  for  the  amount, 
secured  by  a  mortgage  on  the  lands 
sold,  Juld,  that  the  mortgage  was 
valid.  Id. 

13.  It  seems,  that  conceding  the  city 
had  no  legal  capacity  to  take  and 
enforce  such  a  security,  neither 
the  mortgagor  nor  a  devisee  of  the 
mortgaged  premises,  or  a  judg- 
ment creditor  of  the  devisee  may- 
question  its  validity.  Id, 

14.  One  who  has  had  the  full  benefit 
of  a  contract  with  a  municipality, 
which  is  ultra  tires,  will  not  be 

.  permitted,  in  an  action  upon  it,  to 
question  its  validity.  Id, 

ASSIGNMENT. 

1.  The  implied  engagement  on  the 
part  of  a  banker  to  pay  the  checks 
of  his  depositor  does  not  inure  to 
the  benefit  of  a  holder  of  a  check 
so  as  to  enable  him  to  enforce 
payment  thereon  against  the  bank 
prior  to  acceptance,  and  in  the 
absence  of  assent  by  the  banker, 
the  giving  of  the  check  does  not 
operate  as  a  transfer  or  assign- 
ment of  the  debt  created  by  the 
making  of  the  deposit.  First 
Nat.  Bank  v.  Clark.  868 

2.  A  deposit  slip  given  by  a  bank 
to  a  depositor  is  simply  an 
acknowledgment  that  the  amount 
of  money  named  therein  has  been 
received,  and  its  delivery  by  a  de- 
positor to  a  third  person  does  not 
operate  to  assign  the  debt.        Id, 

3.  In  an  action  to  recover  an  amount 
alleged  to  have  been  deposited  by 
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S.  &  W.  with  defendant,  a  private 
banker,  and  the  debt  transferred 
by  said  firm  to  plaintiff,  the  testi- 
mony of  the  cashier  of  the  latter 
was  to  the  effect  that  S.  presented 
a  deposit  slip  given  him  by  de- 
fendant, and  the  check  of  S.  &  W. 
for  the  amount,  stating  that  he 
had  that  amoimt  in  defendant's 
bank,  but  by  agreement  it  would 
not  be  available  for  ten  days;  that 
he  wanted  to  use  the  money  and 
wished  to  have  the  papers  dis- 
counted, which  defendant  did, 
paying  to  S.  the  amount,  less  the 
discount,  and  receiving  the  check 
and  deposit  slip.  Held,  that  this 
did  not,  as  matter  of  law,  amount 
to  an  assignment  of  the  debt,  but 
that  the  question  was  one  of  fact 
and  was  properly  submitted  to  the 
jury.  Id. 

4.  An  assignee  of  a  note  secured  by 
mortgage,  both  past  due  at  the 
time  of  the  assignment,  takes  them 
subject  to  all  the  equities  which 
any  person  could  enforce  against 
the  assignors.  There  is  no  dis- 
tinction in  this  regard  between 
equities  existing  in  favor  of  the 
debtor  and  those  in  favor  of  a 
third    person.      Owen   v.   Evans. 

514 

ATTACHMENT. 

1.  Where  an  action  in  the  nature  of 
a  creditor's  bill  is  based  upon  a 
money  judgment  against  a  non- 
resident, the  summons  wherein 
was  not  personally  served  and 
the  defendant  did  not  appear,  but 
an  attachment  was  issued, 
although  upon  application  for 
the  judgment,  proof  by  affidavit 
that  the  attachment  was  levied 
upon  property  of  the  defendant 
was  pnxiuced  and  filed,  this  is  not 
conclusive,  and  where  it  appears 
that  no  property  was  in  fact 
levied  upon  the  creditor's  suit  is 
not  maintainable.  Capital  City 
Bank  v.  Parent.  527 

2.  So,  also,  where  a  valid  levy  was 
made,  if  it  appears  that  the  levy 
was  abandoned  by  the  creditor, 
the  action  is  not  sustainable:  as 
plaintiff's  remedy  is  limited  to 
property  levied  upon.  Id. 

8  It  seems  that  if  anything  was 
levied  upon,  whatever  action  in  aid 


of  the  attachment  is  proper  should 
be  brought  by  the  snenff.  (Code 
Civ.  Pro.  §  665.)  Id. 

4.  N.,  with  moneys  fraudulently 
obtained  from  plaintiff,  purchased 
of  defendant,  the  First  National 
Bank,  a  draft  upon  a  New  York 
bank.  N.  then  fled  to  Canada, 
taking  the  draft  with  him,  which 
he  transferred  for  value  to  the  de- 
fendant P.  In  an  action  com- 
menced  against  N.  the  summons 
was  served  by  publication  against 
him  as  a  non-resident.  An  attach- 
ment was  issued,  by  virtue  of 
which  the  sheriff  assumed  to  levy 
upon  the  sum  paid  by  N.  to  the 
defendant  bank  for  the  draft,  by 
serving  notice  that  he  levied  on 
moneys  in  its  hands  belonging  to 
N.,  and  all  deposits  made  by  him 
or  debts  owing  by  the  bank  to 
him.  A  judgment  was  entered  in 
such  action,  proof  by  aflldavit 
having  been  produced  that  prop- 
erty of  the  defendant  had  been 
levied  on  by  virtue  of  the  attach- 
ment. In  an  action  in  the  nature 
of  a  creditor's  suit,  held,  that  the 
draft  bein^  outstanding  and  no 
default  having  been  made  upon  it, 
the  bank  was  not  indebted  to  N. 
or  the  holder  of  the  draft,  nor  was 
it  the  depository  or  bailee  of  the 
money  paid;  that  nothing  was 
levied  upon,  therefore,  and  no 
jurisdiction  existed  to  enter  the 
jdugment  a^inst  N.,  and  so,  the 
creditor's  suit  was  not  maintain- 
able. Id, 


,  ATTORNEY-GENERAL. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure,  in  relation  to 
the  "judicial  supervision  of  a  cor- 
poration, and  of  the  officers  and 
members  thereof,"  an  action  may 
be  brought  by  the  attorney-general 
in  the  name  of  the  people,  without 
a  relator,  against  a  domestic  busi- 
ness corporation  and  its  trustees  to 
remove  the  latter  from  their  posi- 
tion, for  misconduct,  and  to  com- 
pel them  to  account  for  and  pay 
over  to  the  corporation  the  value 
of  property  belonging  to  it  trans- 
ferred by  them  to  others  in  viola- 
tion of  their  duty,  whenever  he 
deems  that  the  action  can  be  main- 
tained and  that  the  interests  of 
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the  public  will  be  promoted 
thereby.  (§§  1781,  1782.)  PwpU 
y.  BaUard,  269 

2.  The  question  as  to  whether  the 
public  interests  require  the  bring- 
mg  of  such  an  action  is  committ^ 
by  the  statute  to  the  absolute  dis- 
cretion of  the  attorney-general, 
and  may  not  be  made  the  subject 
of  inqmry  by  the  court  on  trial  of 
the  action.  (Brown  and  Landon, 
JJ.,  dissenting.)  Id. 


AWARD 

1.  As  soon  as  arbitrators,  appointed 
under  the  Code  of  Civil  Procedure 
(^  2865)  have  made  and  delivered 
their  award  they  become  functus 
officio;  they  have  no  power  there- 
after to  re- judge  the  case  and  alter 
the  award;  and  this,  although  it 
was  not  acknowledged  or  proved 
as  required  by  said  Code  (§  2872). 
Flannery-v.  Sahagian  85 

d.  An  award  made  by  arbitrators 
without  having  taken  the  oath 
prescribed  by  the  Code  (§  2869) 
before  the  hearing  of  any  testi- 
mony, unless  this  was  waived  by 
the  parties,  Ib  invalid.  Id. 


BANKS  AND  BANKING. 

1.  The  implied  engagement  on  the 
part  of  a  banker  to  pay  the  checks 
of  his  depositor  does  not  iniure  to 
the  benefit  of  the  holder  of  a  check 
so  as  to  enable  him  to  enforce  pay- 
ment thereon  against  the  bank 
prior  to  acceptance,  and  in  the  ab- 
sence of  assent  by  the  banker,  the 
giving  of  the  check,  does  not  oper- 
ate as  a  transfer  or  assignment  of 
the  debt  created  by  the  making  of 
the  deposit.  First  Nat.  Bank  v. 
dark.  868 

2.  A  deposit  slip  ^iven  by  a  bank  to 
a  depositor  is  simply  an  acknowl- 
edgment that  the  amount  of  money 
named  therein  has  been  received, 
and  its  delivery  by  a  depositor  to 
a  third  person,  does  not  operate 
to  assign  the  debt.  Id. 

^.  In  an  action  to  recover  an  amount 
alleged  to  have  been  deposited  by 
S.  &  W.  with  defendant,  a  private 


banker,  and  the  debt  transferred 
by  said  firm  to  plaintiff,  the  testi- 
mony of  the  cashier  of  the  latter 
was  to  the  effect,  that  8.  presented 
a  deposit  slip  given  him  by  defend- 
ant, and  the  check  of  S.  &  W.,  for 
the  amount,  stating  that  he  had 
that  amount  in  defendant's  bank, 
but  by  agreement  it  would  not 
be  available  for  ten  days;  that  he 
wanted  to  use  the  money  and 
wished  to  have  the  papers  dis- 
counted, which  defendant  did. 
Saying  to  S.  the  amount,  less  the 
iscount,  and  receiving  the  check 
and  deposit  slip.  JIM,  that  this 
did  not,  as  matter  of  law,  amount 
to  an  assignment  of  the  debt,  but 
that  the  question  was  one  of  fact 
and  was  properly  submitted  to 
the  jurj'.  Id. 

4.  The  deposit  was  alleged  to  be  the 
avails  of  a  note  discounted  by  de- 
fendant; the  discount  was  denied. 
A  witness  for  plaintiff,  who  it 
had  sent  to  defendant  to  demand 
payment,  testified  in  substance 
that  he  asked  defendant's  cashier 
to  see  his  books,  but  was  not  per- 
mitted to  do  so.  Defendant  pro- 
duced his  books  on  trial  including 
that  of  bills  discounted,  and  was 
permitted  under  objection  and 
exception  to  show  that  it  did  not 
contain  an  entry  of  the  alleged 
discount.    Hdd^  no  error.         Id, 

5.  Under  the  provisions  of  the  New 
York  Consolidation  Act  (§  868, 
chap.  410,  Laws  of  1888),  provid- 
ing for  the  collection  of  taxes  on 
personal  property,  an  action  tTi 
personam  may  be  maintained  by 
the  receiver  oi  taxes  against  a  non- 
resident stockholder  of  a  national 
bank  located  in  said  city,  to  re- 
cover taxes  imposed,  as  author- 
ized by  the  provision  of  the  Bank- 
ing Act,  providing  for  the  assess- 
ment and  taxation  of  stockholders 
in  banks  upon  their  shares  of 
stock  (§  812,  chap.  409,  Laws  of 
1882).  (Brown  and  Landon  JJ., 
dissenting.)     McLean   v.   Myers. 

480 

6.  In  respect  to  such  taxation,  the 
Banking  Act  confers  no  new  right 
within  the  meaning  of  the  principle 
that  where  a  statute  confers  a  right 
and  prescribes  an  adequate  means 
of  enforcing  it,  the  proprietor  of 
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the  right  is  confined  to  the  statu- 
tory remedy;  as  bank  shares  were 
assessable  before  its  passage  (1  R. 
S.  414,  S§  1  et  fieq.;  %  1,  chap.  634, 
Laws  of  1853;  §  1,  chap.  761,Laws 
of  1869).  The  legislative  intent 
was  simply  to  furnish  an  additional 
safeguard  in  assessing  bank  stock, 
and  additional  but  not  exclusive 
remedies  to  aid  in  collecting  the 
tax.  Id. 


BETTING  AND  GAMING. 

1.  Any  agreement  made  in  this  state 
to  gamble  in  the  legalized  lotteries 
of  another  state  is  void  here,  and 
no  action  can  be  based  thereon. 
(Penal  Code,  §  334.)  Goodrich  v. 
Honghton.  115 

2.  Plaintiff,  under  an  agreement 
made  in  this  state  with  defendant 
B.  that  each  should  contribute  ^5 
for  the  purchase  of  tickets  in  a 
Louisiana  lottery,  each  to  have 
one-half  of  the  pri7.es  drawn,  de- 
livered that  sum  to  B.,  which, 
with  $25  of  his  own,  he  sent  to 
New  Orleans  with  an  order  in  his 
own  name  for  the  tickets.  These 
were  sent  to  him  and  they  after- 
wards drew  ^5,020  in  prizes. 
This  sum  B.  agreed  to  send  for 
by  express  an^  divide  with  plain- 
tm  on  receipt.  The  money  was 
sent  for  as  agreed  and  received  by 
B.;  he  paid  over  one- fourth  to 
plaintiff,  but  refused  to  pay  more. 
B^eldf  an  action  was  not  maintain- 
able, to  recover  the  one- fourth 
agreed  to  be.  but  not  paid.    Id. 


BILLS  OF  LADING. 

1.  In  the  absence  of  a  stipulation 
in  a  bill  of  lading  for  the  payment 
of  demurrage  by  the  consignee, 
in  case  of  detention  of  the  vessel 
by  the  consignor  for  loading  for 
an  unreasonable  length  of  time, 
damages  in  the  nature  of  demur- 
rage may  be  recovered  from  the 
latter.     Van  Etten  v.  Newton.    143 

2.  The  acceptance  of  a  bill  of  lad- 
ing by  a  shipper,  with  knowledge 
of  its  contents,  makes  it  a  binding 
contract,  and  defines  the  rights 
and  liabilities  of  the  parties  to  it; 
and  while  it  has  a  two-fold  char- 


acter, i.  e.j  that  of  a  receipt  and 
a  contract,  and  while  it  6eem8^& 
a  receipt,  it  is  as  between  the 
shipper  and  the  shipowner  ex- 
plainable, parol  evidence  is  not 
admissible  to  vary  the  terms  of 
that  portion  of  it  which  consti- 
tutes the  contract.  Id. 

3.  The  fact  that  the  consignee  of 
goods  is  the  owner,  and  as  such 
takes  part  in  the  negotiations  with 
the  shipper  as  to  the  rate  of 
freight,  does  not  constitute  him 
the  shipper,  and  where  the  vendor 
accepts  a  bill  of  lading  in  which 
he  is  named  as  shipper,  the  accept- 
ance of  it  by  him  creates  a  contract 
fixing  his  relation  as  such,  and  im- 
posing upon  him  the  obligations 
arising  therefrom,  which  the  law 
has  previously  declared  to  be  as- 
sumed by  those  entering  into  such 
a  contract.  Id. 

4.  Accordingly  held,  that  a  vendor 
who  had  shipped  to  the  vendee 
the  goods  sold,  receiving  a  bill  of 
lading  in  which  he  was  named  as 
shipi^er,  and  which  contained  no 
provision  as  to  demurrage,  was 
liable  to  the  shipowner  for  dam- 
ages caused  by  an  unreasonable 
delay  in  loading.  Id. 


BILLS,  NOTES,  CHECKS. 

1.  P.  foreclosed  a  mortgage  upon 
certain  real  estate  owned  by  O.  and 
bid  in  the  premises  on  the  sale;  he 
then  agreed  with  O.  that  the  latter 
might  exchange  the  property  and 
have  all  he  could  realize  after  pay- 
ing plaintiff's  claim,  O.  effected 
an  exchange  with  £.  for  certain 
personal  property,  upon  which 
was  a  chattel  mortgage,  E.  to  pay 
plaintiff's  claim.  E.  gave  to  O. 
her  promissory  note,  indorsed  for 
her  accommodation  by  defendant 
McL.  to  be  used,  as  defendant's 
evidence  tended  to  show  for  the 
purpose  of  raising  money  to  pay 
the  chattel  mortgage.  O.  gave  to 
E.  a  chattel  mortgage  to  secure  a 
balance  on  the  exchange.  O. 
indorsed  and  delivered  the  note  to 
plaintiff  receiving  the  amount  in 
cash  less  the  discount  and  a  small 
amount  applied  on  an  indebted- 
ness to  plaintiff.  Of  the  money 
paid,   $^  was   applied   on  the 
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mortgage.  In  an  action  upon  the 
note,  defendant's  evidence  was  to 
the  effect  that  plaintiff  had  knowl- 
edge when  he  took  the  note,  of 
the    purpose    for  which    it    was 

fiven.  The  case'  was  tried  by 
efendant  upon  the  theory  that 
plaintiff  was  not  entitled  to  re- 
cover anything.  Judgment  was 
directed  for  the  amount  of  money 
paid  thereon  by  plaintiff.  Hel^ 
QBradlet,  Vann  and  Haight, 
JJ.,  dissenting),  no  error.  Parker 
V.  McLean,  255 

2.  The  implied  engagement  on  the 
part  of  a  banker  to  pay  the  checks 
of  his  depositor  does  not  inure  to 
the  benefit  of  the  holder  of  a 
check  so  as  to  enable  him  to  en- 
force payment  thereon  against 
the  bank  prior  to  acceptance,  and 
in  the  absence  of  assent  by  the 
banker,  the  giving  of  the  check, 
does  not  operate  as  a  transfer  or 
assignment  of  the  debt  created  by 
the  making  of  the  deposit.  First 
Nat.  Bank  v.  Clark,  368 

B.  Defendant,  a  resident  of  this  state, 
made  his  promissory  note  for  the 
accommodation  of  the  payee,  a 
Massachusetts  corporation,  which 
was  indorsed  and  transferred  by 
the  latter  to  a  firm  in  that  state. 
Said  corporation  was  adjudged  to 
be  insolvent  by  a  court  of  insol- 
vency of  said  state.  Plaintiff, 
then  the  holder  of  the  note,  with 
knowledge  that  defendant  was 
accommodation  maker,  proved  its 
claim  on  said  note.  TThe  corpora- 
tion paid  into  court  a  percentage 
upon  its  Indebtedness,  as  directed 
by  iudgment  of  said  court,  upon 
which  payment,  pursuant  to  said 
judgment  and  the  laws  of  said 
state,  it  was  discharged  from  all 
debts  proved  or  provable  against 
it.  Plaintiff  accepted  the  per- 
centage, signing  a  receipt  in  full 
of  the  liability  of  the  corporation. 
In  an  action  upon  the  note,  hM, 
that  while,  as  between  the  maker 
and  payee  of  the  note,  the  latter 
was  principal  and  the  former  was 
surety,  the  action  of  the  plaintiff 
was  not  a  voluntary  discharge  of 
the  principal,  nor  did  it  in  any 
way  impair  the  rights  of  the 
surety;  and  so,  that  plaintiff  was 
entitled  to  recover  the  balance. 
Third  Nat.  Bank  v.  Uastings.    501 
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4  An  assignee  of  a  note  secured  by 
mortgage,  both  past  due  at  the 
time  of  the  assignment,  takes  them 
subject  to  all  the  equities  which 
any  person  could  enforce  against 
the  assignors.  There  is  no  dis- 
tinction in  this  regard  between 
equities  existing  in  favor  of  the 
debtor  and  those  in  favor  of  a 
third  person.    Oicen  v.  Evans.  514 


BIRDS. 

The  provision  of  the  statute  that 
"no  person  shall  at  any  time,  in 
this  state,  kill  or  expose  for  sale, 
or  have  in  possession  after  the 
same  is  killed,  any  eagle,  *  *  * 
or  any  song  bird"  (g  12,  chap. 
584,  Laws  of  1879,  as  amended 
by  §  2,  chap.  584,  Laws  of 
1880),  refers  to  the  exposure  for 
sale  of,  or  having  in  possession, 
dead  birds  only,  and  the  possession 
of  live  birds  of  the  varieties  speci- 
fied, or  the  transfer  of  them  by 
one  to  another,  is  not  within  the 
inhibition  of  the  act.  Pe<yple  v. 
Fiahbough.  893 


BOARD  OF  CLAIMS. 

1.  Under  the  provisions  of  the  act 
authorizing  appeals  to  this  court 
•'upon  questions  of  law  only," 
from  a  final  award  or  order  of  the 
Board  of  Claims  and  declaring 
that  the  practice  upon  the  hearing 
of  such  appeals  shall  conform  as 
near  as  njay  be  to  that  prevailing 
upon  appeals  from  a  court  of 
record  (§  10,  chap.  205,  Laws  of 
1883,  as  amended  by  chap.  507, 
Laws  of  1887;  and  §  11  as  amended 
by  chap.  60,  Laws  of  1884)  when 
there  is  a  conflict  of  evidence  or 
any  evidence  to  support  the  de- 
termination of  the  board,  the  ques- 
tions of  fact  are  not  reviewable. 
Bower  v.  Stute  of  New  York.     429 

2.  Upon  a  claim  presented  under  the 
act  of  1885  (Chap.  345,  Laws  of 
1885),  which  authorizes  the  Board 
of  Claims  "to  hear,  audit  and  de- 
termine the  claims  for  damages 
for  persons  owning  real  property 
adjacent  to  or  bordering  upon 
Seneca  lake  or  its  inlets  *  *  * 
by  reason  of  the  overflow  of  water 
caused  by  the  state  dam  at  Water- 
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loo,  and  the  flush  boards  kept 
thereon/'  hM,  that  said  board 
might  treat  the  natural  water 
level  of  the  lake  as  the  standard 
from  which  to  determine  the  ques- 
tion of  liability  of  the  state,  with- 
out reference  to  the  fact  whether 
the  water  would  have  been  lower 
if  the  dam  were  maintained  as  it 
was  prior  to  the  time  the  state  ac- 
quired title,  unless  the  change 
made  by  the  state  had  the  effect  to 
raise  the  water  of  the  lake  above 
its  natural  level;  also  that  if  the 
improvements  by  the  state  in  giv- 
ing greater  capacity  in  depth  and 
width  to  the  outlet  would,  without 
the  dam,  have  lowered  the  lake, 
this  was  not  available  to  the 
claimant  to  charge  the  state  with 
the  effect  of  the  maintenance  of 
the  dam,  unless  it  appeared  that  it 
raised  the  lake  above  its  natural 
level  or  the  level  it  would  have 
had  without  the  improvements. 

Id. 

8.  The  board,  therefore,  havinff 
found  that,  during  the  period 
embraced  in  the  claim,  the  evi- 
dence failed  to  establish  that  the 
dam  or  flush  boards,  as  main- 
tained by  the  state,  had  raised 
the  waters  of  the  lake  above  its 
natural  level,  and  that  the  dam- 
ages complained  of  were  the  re- 
sult of  natural  causes  to  which 
the  dam  and  flush  boards  had  not 
perceptibly  contributed,  and  so 
that  no  claim  had  been  estab- 
lished, which  conclusions  there 
was  some  evidence  to  sustain, 
lield,  that  the  decision  was  not 
reviewable  here.  Id. 

4.  Upon  a  claim  submitted  to  the 
Board  of  Claims  these  facts  ap- 
peared: In  1822  the  state  diverted 
a  portion  of  the  waters  of  a  river 
and  turned  them  into  a  creek 
which  flows  through  claimant's 
farm,  at  a  point  above  said  farm, 
and  has  since  used  the  waters  to 
feed  the  Erie  canal.  Under  the 
act  of  1887  (Chap.  424,  Laws  of 
1887),  authorizing  the  superin- 
tendent of  public  works  to  widen 
and  deepen  said  creek,  the  state 
entered  into  a  contract  for  the 
work,  by  the  terms  of  which  the 
material  to  be  removed  was  to  be 
deposited  where  directed  by  the 
state  engineer.     A  large  quantity 


of  rock  taken  from  the  bed  of  th^ 
stream  was  deposited  by  the  con- 
tractor on  claimant's  land.  It  did 
not  appear  that  the  state  ever  ac- 
quired title  to  any  part  of  claim- 
ant's farm,  or  the  right  to  enter 
upon  or  remove  any  part  of  it,  or 
that  the  state  has  occupied  the 
land  entered  upon  under  claim  of 
exclusive  ownership.  Hdd,  that 
assuming  the  state  had  acquired 
the  right  to  so  divert  the  waters 
from  the  river  to  the  creek,  and 
to  use  the  latter  as  a  feeder  to 
the  canal,  this  did  not  confer  the 
right  to  broaden  and  deepen  the 
creek,  and  for  the  injury  caused 
the  state  was  liable;  that  the  entry 
of  the  state  and  its  direction  to  the 
contractor  to  remove  the  stone 
being  a  trespass,  it  became  liable 
for  aU  the  trespasses  committed 
with  the  knowledge  and  acquies- 
cence of  it^  agent,  the  contractor, 
in  executing  the  contract;  and 
so,  that  a  decision  of  the  board 
awarding  nothing  to  the  claimant 
on  the  ground  that  the  wron^ 
complained  of  were  committed, 
not  by  the  state,  but  by  the  con- 
tractor, was  error.  Coleman  v. 
State  of  New  Y(yrk.  '  564 

5.  It  did  not  appear  that  the  claim- 
ant requested  the  board  to  find 
facts  and  conclusions  of  law,  or 
that  he  excepted  to  the  facts  found 
or  the  conclusions  of  law.  The 
notice  of  appeal  stated  the  grounds 
upon  which  it  was  taken.  Hdd, 
that  this  was  sufScient  under 
the  statute  regulating  appeals 
from  decisions  of  said  M>ara  (§  10, 
chap.  205,  Laws  of  1883)  to  enable 
the  appellant  to  raise  the  ques- 
tions presented  by  the  notice.  Id, 


BOARD  OF  SUPERVISORS. 
See  Supervisors  (Board  op). 


BONA  FIDE  HOLDER 

P.  foreclosed  a  mortgage  upon  cer- 
tain real  estate  owned  by  0. 
and  bid  in  the  premises  on  the 
sale;  he  then  agreed  with  O.  that 
the  latter  might  exchange  the 
property  and  have  all  he  could 
realize  after  paving  plaintiff's 
claim,   O.   effected   an  exchange 
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with  E.  for  certain  personal  prop- 
erty, upon  which  was  a  chattel 
mortgage,  £.  to  pay  plaintifTs 
claim.  £.  ^ve  to  O.  her  promis- 
sory note,  indorsed  for  her  ac- 
commodation by  defendant  McL. 
to  be  used,  as  defendant's  evidence 
tended  to  show  for  the  purpose  of 
raising  money  to  pay  the  chattel 
mortgage.  O.  gave  to  E.  a  chattel 
mortgage  to  secure  a  balance  on 
the  exchange.  O.  indorsed  and 
delivered  the  note  to  plaintiff  re- 
ceiving the  amount  in  cash  less  the 
discount  and  a  small  amount  ap- 
plied on  an  indebtedness  to  plain- 
tiff. Of  the  money  paid,  $600  was 
4ipplied  on  the  mortgage.  In  an 
action  upon  the  note,  defendant's 
evidence  was  to  the  effect  that 
plaintiff  had  knowledge  when  he 
took  the  note,  of  the  purpose  for 
which  it  was  given.  The  case  was 
tried  by  defendant  upon  the  theory 
that  plaintiff  was  not  entitled  to  re- 
cover anything.  Judgment  was 
directed  for  the  amount  of  money 
paid  thereon  by  plaintiff.  Held 
(Bradley,  Vann  and  Haight, 
JJ.,  dissenting),  no  error.  Par- 
ker V.  McLane.  235 


BOND. 

1.  An  action  is  not  maintainable 
upon  a  receiver's  bond,  until  pro- 
ceedings for  an  accounting  are 
had  against  him,  or  in  case  of  his 
death  without  having  rendered  an 
account,  imtil  such  proceedings 
are  had  against  his  personal  repre- 
sentatives; at  least  where  no  reason 
appears  why  such  an  accounting 
could  not  be  had.  French  v. 
Dauchey.  543 

2.  This  rule  is  not  qualified  by  the 
fact  that  the  bond  contains  no  pro- 
vision for  a  report  or  accoimting 
by  the  receiver.  Id. 


BOUNDARIES. 

Unless  restricted  by  express 
words,  or  by  other  mcts  imply- 
ing a  contrary  intent,  a  convey- 
ance of  land  adjoining  such  a  laKe 
or  pond,  describing  it  as  running 
"to  the  pond,"  or  to  some  monu- 
ment on  the  land  at  the  water  and 
thence  along  the  pond  to  some 


other  monument  on  the  bank,  car- 
ries the  title  to  the  center  of  the 
pond,  and  the  fact  that  the  lines 
along  the  pond  are  described  by 
courses  and  distances  running  to 
and  from  monuments  on  the  bank, 
and  that  the  length  of  the  line 
given  is  the  distance  between  the 
monuments  is  no  evidence  of  an 
intent  to  restrict  the  grant  so  as  to 
exclude  the  bed  of  the  pond. 
Oouverneur  v.  Nat.  Ice  Co.        856 


BROOKLYN  (CITY  OF). 

Plaintiff  is  the  owner  of  land,  a 
part  of  which  lies  above  and  part 
below  low-water  mark  of  Go- 
wanus  bay,  which  land  is  laid 
out  as  a  city  block  in  the  city  of 
Brooklyn;  he  constructed  a  pier 
from  the  upland  extending  to  the 
outer  line  of  his  lot  and  used  and 
occupied  it  with  the  upland.  The 
whole  lot  was  assessed  and  taxed 
by  the  city  assessors,  and,  upon 
plaintiff's  refusal  to  pay,  the  lot 
was  advertised  for  sale.  In  an 
action  to  restrain  the  sale  on  the 
ground  tliat  the  portions  of  the 
block  below  high- water  mark  were 
not  within  the  city  of  Brooklyn, 
held,  that,  conceding  this  to  be  so, 
and  that  part  of  the  lot  was 
within  that  city  and  part  within 
the  city  of  New  York,  the  assess- 
ment was  legal;  and  so,  the  action 
was  not  maintainable.  Tebo  v. 
Citi/  of  Brooklyn.  841 


BUFFALO  (CITY  OF). 

1.  In  an  action  to  recover  a  penalty 
for  an  alleged  violation  oi  an  or- 
dinance of  plaintiff's  common 
council,  prohibiting  the  erection, 
without  permission  of  that  body, 
of  a  wooden  building  within  the 
fire  limits  prescribed,  as  provided 
by  the  city  charter  (Tit.  8,  §  8. 
sub.  4,  chap.  519,  Laws  of  1870), 
it  appeared  that  said  common 
council  having,  by  resolution, 
given  defendant  permission  to 
erect  wooden  buildings  upon  land 
owned  by  him  within  the  fire 
limits,  he  entered  into  contracts 
therefor  and  began  the  work. 
Thereafter  the  common  council 
passed  a  resolution  which  stated 
that  the   former    resolution  was 
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rescinded  upon  filing  a  good  and 
sufficient  bond  to  save  the  city 
harmless  from  anv  liability  for 
'  damages.  Defendant  contmued 
the  work.  Held,  that  when  de- 
fendant entered  upon  the  con- 
struction of  the  buildings  pursu- 
ant to  the  permit  he  acqidred  a 
vested  right  therein  of  which  the 
common  council  had  no  power  to 
deprive  him;  and  so,  that  the 
action  was  not  maintainable. 
City  of  Buffalo  v.  Chadeayne.    163 

2.  A  bond  was  executed  which  was 
approved  by  the  mayor  and  filed 
with  the  comptroller.  IIM,  that 
the  common  council  reserved  to 
itself  the  right  to  determine 
whether  the  bond  required  to  be 
given  by  the  rescinding  resolution 
was  sufficient,  and  until  a  bond 
was  approved  by  it  the  resolution 
was  not  operative;  and  so,  con- 
ceding that  it  had  power  to  re- 
scind the  permit,  it  remained  in 
full  force.  Id. 

3.  Where  the  city  of  Buffalo,  pur- 
suant to  its  charter,  bid  off  prop- 
erty sold  for  unpaid  taxes,  and 
canceled  certificates  of  sale  issued 
to  it,  on  receipt  of  the  owner's 
bond  for  the  amount,  secured  by 
a  mortgage  on  the  lands  sold,  held, 
that  the  mortgage  was  valid. 
City  of  Buffalo  v.  Balcam.         532 

4.  It  seems  that,  conceding  the  city 
had  no  legal  capacity  to  take  and 
enforce  such  a  security,  neither 
the  mortgagor  nor  a  devisee  of 
the  mortgaged  premises,  or  a 
judgment  creditor  of  the  devisee, 
may  question  its  validity.         Id. 


BUILDING  CONTRACT. 

1.  Where  a  building  contract  pro- 
vides that  in  case  the  contractor 
refuses  or  neglects  to  supply  a 
sufficiency  of  materials  or  work- 
men, the  owner  may  finish  the 
work  and  deduct  the  expense  so 
incurred  from  the  contract  price, 
and  the  owner  avails  himself  of 
this  privilege,  in  determining  in 
an  action .  to  recover  a  balance 
alleged  to  be  due,  as  to  whether 
there  has  been  a  substantial  per- 
formance, the  contractor  is  entitled 
to  the  benefit  of  the  work  so  done; 


the  owner  may  not  assert  a  for- 
feiture in  respect  to  the  deficiency 
so  supplied  by  him,  but  is  simply 
entitled  to  deduct  the  expense  in- 
curred.    Crou4ih  V.  GhUmann.    44 

2.  To  constitute  a  substantial  per- 
formance of  such  a  contract,  it 
must  appear  that  the  contractor, 
in  good  faith,  intended  to  comply 
with  the  contract;  that  defects,  if 
any,  are  not  pervasive  and  do  not 
constitute  a  deviation  from  the 
general  plan,  and  arc  not  so  es- 
sential that  they  may  not  be  reme- 
died without  difficulty.  Id. 

3.  Slight  defects,  caused  by  inad- 
vertence or  imintentional  omis- 
sions, are  not  necessarily  in  the 
way  of  a  recovery  of  the  contract 
price,  less  the  amount  by  way  of 
damages  requisite  to  indemnify 
the  owner  for  the  expense  of  con- 
forming the  work  to  that  the  con- 
tract calls  for.  Id. 

4.  As  to  whether  there  has  been  a 
substantial  performance  is  usually 
a  question  of  fact.  Id, 

5.  Where  by  the  terms  of  the  con-  • 
tract,  the  architect's  certificate  is  a 
condition  precedent  to  a  right  of 
recovery,  and  after  the  wont  has 
been  substantially  completed  by 
the  owner,  the  architect  refuses  to 
give  a  certificate,  the  refusal  is 
unreasonable,  and  the  non-pro- 
duction of  the  certificate  is  ex- 
cused. Id, 

6.  It  seems,  that  if  the  architect  gives 
a  certificate  that  the  work  is  sub- 
stantially performed,  the  right  of 
the  owner  to  abate  recovery  for 
defects  in  the  work  is  not  neces- 
sarily defeated.  Id. 

7.  Plaintiff's  assignors  contracted  to 
do  the  ciirpenter  work  on  a  build- 
ing being  erected  by  defendant 
for  ^,000.  When  the  contractor 
ceased  work  thereon,  defendant, 
pursuant  to  a  provision  of  the  con- 
tract, authorizing  him  so  to  do, 
gave  notice  to  the  contractor  that 
unless,  within  three  days,  he  sup- 
plied a  sufficiency  of  workmen 
and  material  to  proceed  with  and 
complete  the  work,  he  (defendant) 
would  do  this  and  charge  the  ex- 
pense to  the  contractor.     After 
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waiting  the  time  specified,  defend- 
ant employed  another  carpenter, 
who  furnished  work  and  material. 
In  an  action  to  recover  a  balance 
alleged  to  be  due,  the  referee 
found  that  the  fair  value  of  the 
labor  and  material  so  furnished 
was  1439.29;  that  aside  from  this 
the  cost  of  repairing  defects  in  the 
work  was  $205,  and  of  work  omit- 
ted, $12.  The  referee  found  that, 
although  in  some  particulars  the 
work  was  not  first  class  and  did 
not  conform  to  the  contract,  there 
was  no  willful  or  intentional  de- 
parture from  its  terms;  that  such 
defects  did  not  pervade  the  whole 
work,  and  that  they  were  "  not  so 
essential  that  the  object  which 
the  parties  intended  to  accom- 
plish was  not  accomplished." 
Held  (FoLLETT,  Ch.  J.,  Vann 
and  Landon,  JJ.,  dissenting), 
that  the  facts  so  found  justified 
the  conclusion  that  the  contract 
was  substantially  performed.    Id. 

BURDEN  OF  PROOF. 

1.  In  an  action  to  reform  a  contract, 
or  where  in  an  action  upon  the 
contract  defendant  asks  to  liave  it 
reformed,  upon  the  ground  tliat 
owing  to  a  mistake  it  fails  to  ex- 
press the  agreement  between  the 
parties,  while  the  burden  is  on  the 
party  alleging  the  mistake  of 
clearly  establishing  it  by  satisfac- 
tory proofs,  this  does  not  require 
the  enforcement  of  the  rule  gov- 
erning the  trial  of  criminal  actions; 
t.  e.^  that  the  cjise  must  be  estab- 
lished beyond  a  reasonable  doubt. 
Southard  v.  Curky.  148 

2.  Accordingly  Tield,  when  in  an 
action  on  a  contract  the  answer 
set  up  a  mistake  and  asked  for  a 
reformation  of  the  contract,  a 
refusal  of  the  court  to  charge 
*'that  the  burden  of  proof  is  on 
the  defendant  to  satisfy  the  jury 
beyond  a  reasonable  doubt  that 
there  was  a  mutual  mistake  in  this 
case,"  was  not  error.  Id. 

8.  The  authorities  as  to  the  degree 
of  proof  required  in  such  cases 
collated.  Id. 

BURIAL. 
8ee  Cbmbteries. 


BUSINESS  CORPORATIONS. 

1.  Under  the  provision  of  the  act  of 
1875,  providing  for  the  organiza- 
tion of  business  corporations, 
which  makes  the  directors  of  a 
corporation  organized  under  the 
act  liable  to  creditors,  because  of 
a  failure  to  file  an  annual  report 
(§  18,  chap.  611,  Laws  of  1875),  it 
is  essential  to  the  liability  of  one 
sought  to  be  charged  that  his  oc- 
cupancy of  the  relation  of  director, 
the  default  and  the  debt  of  the 
corporation  have  existence  at  the 
same  time.     Gold  v.  Clyne.       262 

2.  In  an  action  against  the  directors 
of  such  a  corporation  for  a  failure 
to  file  a  report  for  the  year  1886, 
it  appeared  that  the  period  of  the 
corporate  life,  as  stated  in  its  cer- 
tificate, expired  in  June  of  that 
year;  that  the  indebtedness  sought 
to  be  recovered  was  upon  an  execu- 
tory contract,  by  the  terms  of 
wmch  the  liability  of  the  corpora- 
tion was  dependent  upon  perform- 
ance, by  plaintiff,  and  that  the 
contract  was  not  performed  so  as 
to  entitle  plaintiff  to  the  install- 
ments unpaid  until  after  the  dis- 
solution of  the  corporation.  Hdd, 
that  defendants  were  not  liable; 
that  the  provision  of  the  act  (§  38) 
declaring  that  the  dissolution  of  a 
corporation  created  under  it  shall 
not  take  away  or  impair  any 
remedy  given  against  it,  its  stock- 
holders or  officers,  for  any  liability 
incurred  previous  to  its  dissolu- 
tion, did  not  apply,  as  the  indebt- 
edness in  question  had  not  then 
been  incurred.  Id. 

3.  A  report  was  made  and  filed  in 
January,  1886.  7AW,  that  no  pre- 
sumption arose  from  this  fact  as 
matter  of  law;  that  the  term  of 
the  existence  of  the  corporation 
had  been  extended  as  authorized 
by  the  act  (§  29).  Id. 

4.  Under  the  provisions  of  the  Code 
of  Civil  Procedure,  in  relation  to 
the  **  judicial  supervision  of  a  cor- 
poration, and  01  the  ofilcers  and 
members  thereof,"  an  action  may 
be  brought  by  the  attorney-general 
in  the  name  of  the  people,  without; 
a  relator,  against  a  domestic  busi- 
ness corporation  and  its  trustees  to 
remove  the  latter  from  their  posl- 
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tion,  for  misconduct,  and  to  com- 
pel them  to  account  for  and  pay 
over  to  the  corporation  the  value 
of  property  belonging  to  it  trans- 
ferred by  them  to  others  in  viola- 
tion of  their  duty,  whenever  he 
deems  that  the  action  ain  be  main- 
tained and  that  the  interests  of  the 
public  will  be  promoted  thereby. 
(^^  1781,  1782.)    Pe<rple  v.  Ballard. 

2«9 

5.  The  question  as  to  w^hether  the 
public  interests  require  the  bring- 
ing of  such  an  action  is  committed 
by  the  statute  to  the  absolute  dis- 
cretion of  the  attorney-general, 
and  may  not  be  made  the  subject 
of  inquiry  by  the  court  on  trial  of 
the  action.  (Brown  and  Landon, 
JJ.,  dissenting.)  Id. 

6.  A  corporation  cannot  cease  to  exist 
of  its  own  will;  its  life  continues 
until  either  the  charter  period  lias 
expired  or  the  court  has  decreed  a 
dissolution.  Id. 

7.  A  business  corporation  cannot  sell 
all  of  its  property  to  a  foreign  cor- 
poration, organized  through  its 
procurement  with  a  majority  of 
non-resident  trustees,  for  the  pur- 
pose of  taking  its  place  and  its 
assets  and  carrying  on  its  business; 
as  this  is  a  practical  dissolution 
of  the  corporation.  Id. 

8.  While  the  stockholders  who  as- 
sented to  such  an  unlawful  dis- 
position of  the  corporate  property 
may  be  estopped  thereby,  those 
not  assenting  are  not  bound,  and 
the  state  may  demand  that  those 
of  the  officers  of  the  corporation 
who  did  the  wrong  shall  make 
restitution.  (Brown  and  Landon, 
JJ.,  dissenting.)  Id. 

9.  The  fact  that  the  trustees  in 
making  the  transfer  acted  in  good 
faith  (foes  not  validate  it,  and  the 
fact  that  there  may  be  difficulty 
in  the  final  adjustment  of  rights 
because  some  of  the  stockholders 
assented,  constitutes  no  defense  to 
the  action.  Id. 

10.  It  seeins  the  liability  of  the 
trustees  to  account  may  be  limited 
to  those  stockholders  who  have 
not  assented  to  the  transfer.      Id. 


As  to  tJie  validity  of  mortgages 

executed  by  a  building  corporation. 

See  McComb  v.  JB.  A.  Association 
(Mem.).  59B 

CANALS. 

The  canal  board  having  declared 
abandoned  by  the  state  certain 
land,  part  of  the  Chemung  canal, 
in  the  city  of  Elmira,  the  legis- 
lature in  1872  (Chap.  785,  Laws 
of  1872),  conferred  upon  the  city 
authority  to  convert  the  abandoned 
land  into  a  street;  this  was  accepted 
by  the  city.  Previous  to  this  the 
state  ha'd  granted  letters  patent  for 
a  portion  of  the  land  to  an  indivi- 
dual. In  1878  an  act  was  passed 
(Chap.  171,  Laws  of  1878)  by  the 
terms  of  which  the  state  released 
and  transferred  to  the  city  the 
abandoned  land  ' '  for  the  use  and 
purposes  of  a  street "  on  condition 
that  it  pay  to  the  claimants  under 
the  letters  patent  a  sum  specified 
**  for  the  title  and  interests  of  the 
state  and  of  said  defendants; "  the 
same  to  be  raised  by  assessment 
upon  tlie  lands  to  be  benefited  by 
changing  the  canal  into  a  street. 
The  payment  was  made  by  the 
city  and  accepted  by  the  claimants. 
By  act  of  1881  (Chap.  482,  Laws 
of  1881),  plaintiffs,  who  owned  lots 
adjoining  said  street,  acquired 
whatever  title  then  remained  in 
the  state,  to  the  center  of  the  street 
opposite  their  lots.  In  an  action 
to  restrain  defendant,  a  street  rail- 
road corporation,  from  laying  its 
tracks  on  that  portion  of  the  street, 
held,  tliat  by  the  act  of  1878  the 
city  acquired  not  merely  the 
easement  but  all  the  title  of  the 
state  then  outstanding,  to  be  held 
in  trust  for  the  public  use  as  a 
street;  and  so,  that  plaintiffs  had 
no  title  and  the  action  was  not 
maintainable.  DeWittv,  Elmira 
T.  R.  Co.  495 

See  Board  op  Claims. 

CASES     REVERSED,     DISTIN- 
GUISHED, ETC. 

Justice  V.  Lang  (52  N.  Y.  323),  dis- 
tinguished. B.  S.  Co,  y  M,  a  R 
Co  23 

Pechnei*  v.  Phcenix  Ins.  Co.  (65  N.  Y. 
195),  distinguished.  O^Brien  v. 
Prescott  Ins.  Co.  80 
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Ins.  Co.  V.  WUkivsm  (18  Wall.  222), 
distinguished.  (/Brien  v.  Pre^cott 
Ins,  Co.  81 

Place  V.  Hayuard  (117  N.  Y.  487), 
distinguished.  Neuberger  y.  JTft/T). 

89 

Taylor  y.  Saxe  (67  Hun,  411),  re- 
versed.    Taylor  v.  <Siaa».  67 

Cfl^  V.  Phff^nix  Bridge  Co.  (26  J.  & 
8.  485),  reversed.  Ciwtf  v.  Phoinix 
Bridge  Co.  78 

Gutter  V.  (7«^^r  (16  J.  &  8.  470),  dis- 
tinguished. Flannery  v.  Sahagian. 

91 

FAf <«  V.  Eiseman  (58  Hun,  484),  re- 
versed.    White  V.  Eiseman.       101 

i>Mran«  v.  Abendroth  (69  N.  Y.  148), 
distinguished.    ITAi'to  v.  Eiseman. 

104 

Benner  v.  Atlantic  Dredging  Co.  (58 
Hun,  369),  reversed.  Benner  v. 
Atlantic  Dredging  Co.  166 

JSTay  V.  OAo«  Ci>.  (2  N.  Y.  159),  dis- 
tinguished. Benner  v.  Atlantic 
Dredging  Co.  162 

Tremain  v.  Co*<?«j  O?.  (2  N.  Y.  163), 
distinguished.  Benne)*  v.  Atlantic 
Dredging  Co.  162 

/^r  Peter  v.  2><7i««>«  (58  N.  Y.  416), 
distinguished.  Benner  v.  Atlantic 
Dredging  Co.  162 

(7<w«fe«  V.  N.  r.,  jv:  i/.  cfe  /r.  i?. 

1?.     Co.     (108  N.    Y.  10),    distin- 

fuished.       Benner     v.     Atlantic 
>redging  Co.  162 

Rice  V.  RockefeUer  (56  Hun,  516)  re- 
versed.    Nice  V.  RockefelUr.      174 

i^<>rre«<  v.  3f.  /.S.  <|!  Z.  R.  Co.  (4  De 
G.  F.  &  G.  126),  distinguished. 
Rice  V.  Rockefeller.  185 

i\i/m^  V.  Horn  (84  N.  Y.  516),  dis- 
tinguished.    Drake  v.  Drake.  225 

P«^  V.  Ballard  (56  Hun.  125),  re- 
versed.    People  V.  Ballard.       269 

JKp/fo«  V.  ^«/^««  (L.  R.  [3  H.  L.] 
160),  distinguished.  Howland  v. 
Clendenin.  312 


Norman  v.  Kingston  (29  Beav.  96), 
distinguished.  Homand  v.  C^ti- 
denin.  312 

McCulloch  v.  McCuUoch  (3  Giflf.  606), 
distinguished.  Howland  v.  Cfe/i- 
denin.  312 

TT/ii?^^  V.  5;?t/w>to  (54  N.  Y.  877), 
distinguished.  Goutemeur  v.  -^. 
/.  Cb.  360 

Cfl««Z  Commissioners  v.  People  (5 
Wend.  423),  distinguished.  Gr>wr- 
enieur  v.  3'.  /.  Co.  360 

Champlain,etc.,R.  R.  Co.  v.  Valen- 
tine (19  Barb.  484),  distinguished. 
Qoucerneur  v.  3\  /.  Co.  360 

Johnson  v.  Jordan  (48  Mass.  234), 
distinguished.    Paine  v.  Chandler. 

388 

5m*#  v.  i>y<T  (125  Mass.  287),  distin- 
guished.    Paine  v.  Chandler.   389 

.Boo^  v.  Tra<?A«7w»  (107  N.  Y.  384), 
distinguished.    /^t/i«  v.  Chandhr. 

389 

i?W««  V.  Gfr^^2<y  (45  N.  Y.  671),  dis- 
tinguished.    Paine  V.    Chandler. 

390 

Peop^<;  V.  Fishbough  (58  Hun,  404), 
reversed.       People    v.   Fishbough. 

398 

OV^^  o/*  Co;<of>«  V.  i).  &  U.  Canal  Co. 
(54  Hun,  558),  reversed.  City  of 
Cohoes  V.  D.  d  H.  Canal  Co.     397 

Traders'  Ins.  Co.  v.  Roberts  (9  Wend. 
404),  distinguished.  Hathaway  v. 
0.  Ins.  Co.  411 

7>7^>M  V.  Kingston  Mnt.  Ins.  Co.  (5 
N.  Y.  405),  distinguished.  Hath- 
airay  v.  0.  Ins.  Co.  411 

Grosrenor  v.  Atlantic  F.  Ins.  Co. 
(17  N.  Y.  391),  distinguished. 
Uathaxray  v.  0.  Ins.  Co.  411 

Buffalo  S>tcam  Engine  Works  v.  *Sw;i 
.Ifw^  Ins.  Co.  (17  N.  Y.  401).  dis- 
tinguished, llathauay  v.  O.  Ins. 
Co.  411 

C»7y  of  Rochester  v.  Simpson  (57  Hun, 
36),  reversed.  Ct7y  o/  Rocliester 
V.  Simpson.  414 
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Volkmar  v.  M.  B,  Co.  (26  J.  &  8. 
125),  reversed.  Volkmar  v.  M. 
R,  Co.  418 

0.  S.  N,  Co,  V.  Co.  T.  E.  (26  J.  &  S. 
426),  reversed.  0.  8.  N.  Co.  v. 
Co.  T.  E.  461 

McLean  v.  Myers  (26  J.  &  S.  837), 
reversed.     McLean  v.  Myer%.    480 

Sheldon  v.  Edwa/rds  (35  N.  Y.  279), 
distinguished.  McFadden  v. 
^/few.  494 

TVyif  V.  //<^^on  (58  N.  Y.  877),  dis- 
tinguished.   McFadden  v.  J.^n. 

494 

G.  M.  M.  Co.  V.  Ouinn  (76  N.  Y. 
23),  distinguished.  McFadden  v. 
^^n.  494 

Ty9(m  V.  7\w«  (108  N.  Y.  217),  distin- 
guished.     McFadden    v.    AUen. 

494 

Gardner  v.  0?tr^r  X««  <j&  Ci?.'*  i%2/iA; 
(11  Barb.  558),  distinguished. 
Third  Nat.  Bank  v.  Hastings.  505 

PA^?p«  V.  Bfyrland  (103  N.  Y.  406), 
distinguished.  T'AtVd  JVb^.  Bank 
V.  Hastings.  505 

JBar^o  V.  ir»wr(?d  (8  N.  Y.  483),  dis- 
tinguished. People  V.  L.  I.  B. 
B.  Co.  608 

Smith  V.  TrAt7<5  (27  N,  Y.  St.  Rep. 
227),  distinguished.  Hamilton 
Nat.  Bank  v.  Hoisted.  525 

Tr<wd  V.  -Hw/if  (38  Barb.  802),  distin- 
guished. Hamilton  Nat.  Bank  v. 
HaXsted.  525 

Union  Nat.  Bank  v.  Warner  (12 
Hun,  306),  distinguished.  Ham- 
ilton Nat.  Bank  v.  Hoisted.       525 

Dam  V.  Xecip<?W  (87  N.  Y.  622), 
distinguished.  Hamilton  Nat. 
Bank  v.  Halstead.  525 

Borland  v.  TTa/A^er  (7  Ala.  269),  dis- 
tinguished. Hamilton  Nat.  Bank 
V.  Halstead.  526 

Cuddeback  v.  ^4f?i<  (5  Paige,  92),  dis- 
tinguished.    French  v.   Dauchy. 

644 


Cizroer  V.  Motoatt  (2  Edw.  67),  distin- 
guished.    French  v.  Dauchy.    644 

Ludgater  v.  Channdl  (15  Sim,  479; 
3  Mac.  &  Q.  175),  distinguished. 
French  v.  Dauchy.  546 

McCarrugher  v.  Rogers  (120  N.  Y. 
626),  distinguished.  Dinffley  v. 
/ft  ^.  Ci>.  568 

Cniikshank  v.  Gordon  (118  N.  Y. 
178),  distinguished.  .^ri;  v. 
Press  Pub.  Co.  663 


CAUSE  OF  ACTION. 

1.  In  an  action  to  compel  defendant, 
a  railroad  corporation  organized 
under  the  laws  of  this  state,  to 
issue  to  plaintiff  certain  shares  of 
its  stock  in  exchange  for  certifi- 
cates purchased  by  him  in  open 
market,  by  their  terms  entithng 
the  holder  to  such  shares,  the 
following  facts  appeared:  The 
full  amount  of  stock  called  for  by 
defendant's  articles  of  incorpora- 
tion had  been  issued  by  it;  the 
certificates  in  question  were  issued 
by  its  president  under  the  au- 
thority of  its  executive  committee. 
The  trial  court  found,  upon  suf- 
ficient evidence,  that  the  issue  of 
the  certificates  was  not  authorized 
or  ratified  by  defendant's  board 
of  directors,  and  that  plaintiff  was 
not  a  purchaser  in  good  faith  for 
full  value.  Held,  that  plaintiff 
was  not  entitled  to  the  relief 
sought.  Ryder  v.  Bushwick  R.  R, 
Co.  83 

2.  R.,  who  was  financially  embar- 
rassed, with  intent  to  hinder  and 
delay  his  creditors,  purchased  and 
paid  for  certain  pr^uises  taking  a 
deed  therefor  in  the  name  of  M., 
without  the  consent  or  knowledge 
of  the  latter,  which  deed  was  re- 
corded. R.  died  intestate,  M.  con- 
veyed the  premises  to  defendant 
without  consideration  except  an 
oral  agreement  on  his  part  in  case 
any  of  the  heirs  of  R.,  whose 
whereabouts  were  unknown  to  M., 
should  turn  up  in  distress  that  he 
(defendant)  should  help  them  to 
the  extent  of  one  or  two  hundre(^ 
dollars.  Neither  M.,  R.  nor  th^ 
heirs  of  the  latter  ever  had  posses^ 
sion  or  exercised  acts  of  owners 
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ship  over  the  premises.  In  an  ac- 
tion brought  by  said  heirs,  Tield, 
that  R.  had'  no  legal  estate  in  the 
premises  which  descended  to  plain- 
tiffs; that  the  agreement  between 
M.  and  defendant  did  not  create  a 
legal  or  equitable  interest  in  the 
lots  in  favor  of  the  plaintiffs  or 
raise  a  liability  which  they  could  i 
enforce  in  this  action.  Eobertson 
V.  Sayre.  97 

3.  One  dealing  with  an  agent,  with- 
out knowledge  of  limitations  upon 
his  authority,  has  the  right  to  rely 
upon  his  representations  as  to  the 
extent  thereof;  and  if  he  contracts 
with  the  agent,  relying  upon  his 
representations,  and  it  appears  that 
the  latter  exceeded  his  authority, 
and  tlrnt  the  principal  repudiated 
his  acts,  the  agent  is  liable  to  the 
person  so  dealing  with  him  for 
the  damages  sustamed.  Taylor  v. 
NoBtrand.  108 

4.  Plaintiff,  under  at  agreement 
made  in  this  state  with  defendant 
B.  that  each  should  contribute  $25 
for  the  purchase  of  tickets  in  a  7. 
•Louisiana  lottery,  each  to  have 
one-half  of  the  prizes  drawn,  de- 
livered that  sum  to  B.,  which 
with  $25  of  his  own,  he  sent  to 
New  Orleans  with  an  order  in  his 
own  name  for  the  tickets.  These 
were  sent  to  him  and  they  after- 
wards drew  $25,020  in  prizes. 
This  sum  B.  agreed  to  send  for  by 
express  and  divide  with  plaintiff 
on  receipt.  The  money  was  sent 
for  as  agreed  and  received  by  B. ; 
he  paid  over  one-fourth  to  plain- 
tiff, but  refus«i  to  pay  more. 
Hdd,  an  action  was  not  maintain- 
able, to  recover  the  one- fourth 
a^eed  to  be,  but  not  paid.  Good- 
rich V.  Houghton.  115 

5.  Where  a  contractor  doing,  in 
appropriate  and  proper  manner,  1 8. 
public  work  required  by  a  con- 
tract with  said  government,  which 
it  is  authorized  to  make,  and  exer- 
cising due  care  in  the  prosecution 
thereof,  injures  private  property, 
he  is  not  liable  therefor.  Benner 
V.  At,  Dredging  Co,  156 

6.  In  an  action  to  recover  a  penalty 
for  an  alleged  violation  of  an 
ordinance  or  plaintiff's  common 
council,  prohibiting  the  erection, 
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without  permission  of  that  body, 
of  a  wooden  building  within  the 
fire  limits  prescribed,  as  provided 
by  the  city  charter  (Tit.  3,  §  8, 
sub.  4,  chap.  519,  Laws  of  1870), 
it  appeared  that  said  common 
council  having,  by  resolution, 
given  defendant  permission  to 
erect  wooden  buildings  upon  land 
owned  by  him  within  the  fire 
limits,  he  entered  into  contracts 
therefor  and  began  the  work. 
Thereafter  the  common  council 
passed  a  resolution  which  stated 
that  the  former  resolution  was 
rescinded  upon  filing  a  good  and 
sufficient  bond  to  save  the  city 
harmless  from  any  liability  for 
damages.  Defenaant  continued 
the  work.  IleMy  that  when  de- 
fendant entered  upon  the  con- 
struction of  the  buildings  pursu- 
ant to  the  permit  he  acquired  a 
vested  right  therein  of  which  the 
common  council  had  no  power  to 
deprive  him ;  and  so,  that  the 
action  was  not  maintainable.  City 
of  Buffalo  V.  Chadeayne,  163 

A  business  corporation  cannot 
sell  all  of  its  property  to  a  foreign 
corporation,  organized  through  its 
procurement  with  a  majority  of 
non-resident  trustees,  for  the  pur- 
pose of  taking  its  place  and  its 
assets  and  carrying  on  its  busi- 
ness ;  as  this  is  a  pi:actical  disso- 
lution of  the  corporation,  and  so, 
while  the  stockholders  who  as- 
sented to  such  an  unlawful  dispo- 
sition of  the  corporate  property 
may  be  estopped  thereby,  those 
not  assenting  are  not  bound,  and 
may  demand  that  those  of  the 
officers  of  the  corporation  who 
did  the  wrong  shall  make  restitu- 
tion. (Brown  and  Landon,  JJ., 
dissenting.)     People    v.   Ballard, 
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One  who,  without  fault  on  his 
own  part,  has  been  held  legally 
liable  for  the  negligence  of  another 
is  entitled  to  indemnity  from  the 
latter,  and  this,  it  seems,  whether 
contractual  relations  exist  between 
them  or  not;  and  this  right  of  in- 
demnity does  not  depend  upon 
the  fact  that  the  wrongdoer  owed 
to  the  one  charged  with  the  lia- 
bility a  special  or  particular  duty 
not  to  be  negligent.  Oceanic  a. 
N,  Co.  V.  C<mpania  T.  E.        461 
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9.  Where,  therefore,  a  person  has 
been  compelled,  by  the  judgment 
of  a  court  having  jurisdiction,  to 
pay  damages  caused  by  the  negli- 
gence of  another,  which  ought  to 
have  been  paid  by  the  wrong- 
doer, he  may  recover  of  the  latter 
the  amount  so  paid,  unless  he  was 
a  party  to  the  WTong  which  caused 
the  damage.  Id. 

10.  The  canal  board  having  declared 
abandoned  by  the  state  certain 
land,  part  of  "the  Chemung  canal, 
in  the  city  of  Elmira,  the  legisla- 
ture in  lb72  (Cliap.  785,  Laws  of 
1872),  conferred  upon  the  city 
authority  to  convert  the  aban- 
doned Lmd  into  a  street;  this  was 
accepted  by  the  citv.  Previous 
to  this  the  state  had  granted 
letters  patent  for  a  portion  of  the 
land  to  an  individual.  In  1878  an 
act  was  passed  (Chap.  171,  Laws 
of  1878)  by  the  terms  of  which 
the  state  released  and  transferred 
to  the  city  the  abandoned  land 
•'for  tfie  use  and  purjioses  of  a 
street"  on  condition  that  it  pay 
to  the  claimants  under  tlie  letters 
patent  a  sum  specified  "  for  the 
title  and  interests  of  the  state  and 
of  said  defendants; "  the  same  to 
be  raised  l)y  assessment  upon  the 
lands  to  be  benefited  by  changing 
the  canal  into  a  street.  The  pay- 
ment was  yiade  by  the  city  and 
accepted  by  the  claimants.  By 
act  of  1881  (Chap.  482,  I^ws  of 
1881),  plaintiffs,  who  owned  lots 
adjoining  said  street,  acquired 
whatever  title  then  remained  in 
the  stiite,  to  the  center  of  the  street 
opposite  their  lots.  In  an  action 
to  restrain  defendant,  a  street 
railroad  corporation,  from  laying 
its  tracks  on  that  portion  oi  the 
street,  Jiekl,  that  by  the  act  of  1878 
the  city  acquired  not  merely  the 
easement  but  all  the  title  of  the 
state  then  outstanding,  to  be  held 
in  trust  for  the  public  use  as  a 
street;  and  so,  that  plaintiffs  had 
no  title  and  the  action  was  not 
maintainable.  De  Witt  v.  Elmira 
T.  li  Co.  495 

11.  The  heirs  of  a  decedent  at  whose 
grave  a  monument  has  been 
erected,  or  the  person  who  right- 
fully erected  it,  can  recover  dam- 
ages from  one  who  wrongfully 
injures  or  removes  it,  or,  by  an  in- 


junction, may  restrain  one  who» 
without  ri^ht,  threatens  to  injure 
or  remove  it,  although  title  to  the 

f  round  is  in  another.     Mitchell  v. 
liartu.  536 


Action  is  maintainable^  under 


NeiD  York  Consolidation  Act  (§  863, 
chap.  410,  Laics  of  1882),  by  Su  n- 
ccirer  of  taxes  against  a  non-resident 
stocklwlder  of  a  national  bank  located 
in  that  city  to  recover  faeces  imposed 
pursuant  to  Banking  Act  (§  312, 
chap.  409,  Jjaws  of  1882^  on  his 
shares  of  stock'. 

See  McLean  v.  Myers.  480 

Ste  Betting  akd  Gaming. 
Contracts. 
Creditor's  Suit. 
Ejectment. 
Equity. 
Injunction. 


CEMETERIES. 

1.  The  heirs  of  a  decedent  at  whose 
grave  a  monument  has  been 
erected,  or  the  person  who  right- 
fully erected  it,  can  recover  daoi- 
agts  from  one  who  wrongfully 
injures  or  removes  it,  or,  by  an 
injunction,  may  restrain  one  who. 
without  right,  threatens  to  injure 
or  remove  it,  although  title  to  the 
ground  is  in  another.  Mitchell  v. 
Thorne.  536 

2.  Where  a  right  of  way  to  and  a 
right  to  maintain  a  cemetery  lot 
for  burial  purposes  are  held  in 
common  by  several  persons,  any 
one  or  more  of  them  may  main- 
tain an  action  to  prevent  by  in- 
junction the  interruption  or  de- 
struction of  those  rights,  without 
making  the  othei*s  parties.  Id. 

3.  It  seems  tliat  where  such  an 
action  is  brought,  and  all  the 
tenants  in  common  are  not  parties 
plaintiff,  damages  sustained  by 
each  of  the  plaintiffs,  if  any,  can- 
not be  recovered,  but  where  all  are 
parties,  any  damages  arising  from 
an  injury  \o  their  common  inter- 
ests are  recoverable.  Id. 

4.  In  an  action  to  restrain  defendant 
from  removing  the  gravestones 
and  otherwise  interfering  with  a 
certain  cemetery  lot  and  for  dam- 
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ages,  the  complaint  alleged  that 
the  father  of  the  plaintiffs,  with 
his  brothers  and  sisters,  owned  as 
tenants  in  common  a  farm  upon 
which  was  said  lot,  wherein  the 
ancestors  and  collateral  relatives 
of  the  plaintiff  had  from  time  to 
time  been  buried  and  their  graves 
marked  by  mounds  and  memorial 
stones;  tliat  said  tenants  in  com- 
mon conveyed  •  said  farm  to  T., 
"excepting  and  reserving  the 
right  of  interment"  in  said  lot 
''and  also  a  right  of  way  to  the 
same,  to  all  the  grantors  of  this 
deed  and  to  their  heir  or  heirs  for- 
ever; "  that  plaintiffs'  father  and 
all  the  grantors  in  said  deed  "are 
now  deceased  and  the  easement  or 
right  of  family  interment  or  burial 
reserved  in  said  farm  or  land  has 
descended  to  plaintiffs  as  heirs  at 
law  of  the  grantors;"  that  de- 
fendant is  the  owner  and  in  pos- 
session of  said  farm,  subject  to 
said  reservation  and  exception, 
and  that  she  had  removed  part  of 
the  fence  inclosing  the  burial  lot, 
destroyed  some  of  the  stones, 
graded  away  and  obliterated  the 
mounds  and  refused  plaintiff  a 
right  of  way  to  and  from  said  lot 
and  threatens  by  grading  and 
leveling  to  destroy  it  as  a  Durial 
place.  Held,  tliat  a  demurrer  to 
the  complaint  on  the  ground  that 
it  did  not  state  facts  constituting 
a  cause  of  action  could  not  be  sus- 
tained. Id, 


CLOUD  ON  TITLE. 

The  fact  that  a  conveyance  alleged 
to  be  fraudulent,  shows  upon 
its  face  tluit  it  was  voluntary 
does  not  alone  prevent  a  party 
from  maintaining  an  action  to  set 
it  aside  as  a  cloud  on  his  title. 
The  conveyance  cannot  be  judged 
fraudulent  solely  upon  the  ground 
that  it  was  voluntary  (2  R.  8. 
1?7,  §  4),  and  extrinsic  evidence 
is  necessary  to  show  an  existing 
indebtedness  of  the  grantor  at  the 
time  of  its  execution.  Smith  v. 
Beid,  568 


CODES. 

See  Code  Civil  Procedure. 
Penal  Code. 
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j  Capital    City  Bank  v. 
(     Parent.  527 

Knowlton  v.  Atkins.       318 


>■  People  V.  Ballard. 


Bead  v.  Patterson. 
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(■  Flannery  v.  Sahagian.     85 
Bead  v.  Patterson.  128 

C0H0E8  (CITY  OF). 


l.In  actions  to  restrain  defendant 
from  laying  tracks  and  erecting 
buildings  upon  land  claimed  by 
plaiutiii  to  be  one  of  its  streets, 
it  appeared,  and  the  court  found, 
that  prior  to  1853  the  land  ha(l 
become  a  highway  bv  dedication. 
In  that  year  a  railroa(i  company,  to 
whose  rights  defendant  succeeded 
without  the  consent,  so  far  as  ap- 
peared, of  the  owner  of  the  land 
or  of  plaintiff,  laid  down  tracks 
along  the  easterly  side  of  the  street 
occupying  all  but  thirty  feet  of  its 
width,  and  also  built  a  freight- 
house  at  one  end  of  the  street, 
entirely  obstructing  the  street  at 
that  end.  After  the  tracks  were 
laid  teams  and  vehicles  passed 
along  the  street  west  of  the  tracks, 
and  after  the  freight-house  was 
built  they  passed  to  the  west  of 
it  over  a  vacant  lot  outside  the 
lijie  of  the  street,  still  continuing 
to  use  the  unobstructed  portion  of 
the  street.  In  1888  defendant  ob- 
tained from  the  <^ginal  owner  of 
the  premises  a  quit-claim  deed  of 
the  rights  and  interests  it  had  in 
1853,  "if  any,  in  the  land  covered 
by  said  alleged  ♦  *  *  street." 
In  1885  defendant  commenced 
laying  an  additional  track  in  the 
street.  About  1887  the  freight- 
house  was  torn  down  and  defend- 
ant began  the  construction  of  a 
new  one  occupying  more  of  the 
street.  Jleldy  that  the  actions  were 
maintainable.  City  of  Cohoes  v. 
Brest.,  etc.,  D.  &  11.  C.  Co.       897 

2.  It  was  claimed  by  defendant  that 
the  actions  were  not  maintainable 
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because  plaintiff's  mayor  and  com- 
mon council  had  not  determined 
the  width  of  the  street  according 
to  the  use  that  had  been  made  of 
it,  as  required  by  the  provision  of 
the  statute  making  it  the  duty 
of  highway  commissioners  to 
cause  roads  laid  out,  but  not  suf- 
ficiently described,  and  those  used 
for  twenty  years  but  not  recorded, 
to  be  ascertained,  described  and 
entered  on  record.  (1  R.  S.  501, 
^  1,  subd.  3.)  There  was  no  find- 
mg  or  evidence  that  it  had  not 
been  complied  with.  Held,  that 
conceding  the  statute  applies  to 
incorporated  cities  (as  to  which, 
giuere),  it  was  to  be  presumed 
that  the  citv  officials  had  per- 
formed their  duty.  Id. 

CONFLICT  OF  LAWS. 

The  power  to  improve  rivers  and 
arms  of  the  sea  forming  the  high- 
ways of  commerce  is  vested  in  the 
United  States  government,  and 
where  congress  by  statute  pro- 
vides for  the  exercise  of  such 
power  in  a  manner  sufficient  and 
complete  according  to  that  gov- 
ernment's judicial  test,  it  is  com- 
plete under  that  of  this  state. 
Benner  v.  At.  Dredging  Go.       156 


CONSIGNOR  AND  CONSIGNEE. 

1.  In  the  absence  of  a  stipulation  in 
a  bill  of  lading  for  the  payment  of 
demurrage  by  the  consignee,  in 
case  of  detention  of  the  vessel  by 
the  consignor  for  loading  for  an 
unreasonable  length  of  time,  dam- 
ages in  the  nature  of  demurrage 
may.  be  recovered  from  the  latter. 
Van  Etten  v.  ^eioUm.  143 

2.  The  fact  that  the  consignee  of 
goods  is  the  owner,  and  as  such 
takes  part  in  the  negotiations  with 
the  shipper  as  to  the  rate  of 
freight,  does  not  constitute  him 
the  shipper,  and  where  the  vendor 
accepts  a  bill  of  lading  in  which 
he  is  named  as  shipper,  the  ac- 
ceptance of  it  by  him  creates  a 
contract  fixing  his  relation  as  such, 
and  imposing  upon  him  the  obli- 
gations arising  therefrom,  which 
the  law  has  previously  declared  to 
be  assumed  by  those  entering  into 
such  a  contract.  Id. 


CONSTITUTIONAL  LAW. 

1.  The  legislature  may,  in  the  inter- 
est of  the  public  health,  vest  in 
the  common  councils  of  cities 
power  to  pass  ordinances  requiring 
either  the  filling  up  or  draining  of 
excavations  upon  tands  within  the 
corporate  limits  which  are  filled 
with  stagnant,  foul  and  unwhole- 
some water.  City  of  Rochester  v. 
Simpson,  414 

2.  The  provision  of  the  act  of  1884 
(§  3,  chap.  439,  Laws  of  1884)  that: 
"At  a  point  where  a  street  *  *  * 
or  traveled  way  is  crossed  at  the 
same  level  by  a  railroad  *  *  * 
the  Supreme  Court  or  County 
Court  may,  upon  application 
*  *  *  order  »  *  *  that 
gates  shall  be  erected  across  such 
street  *  *  *  and  that  a  per- 
son be  stationed  to  open  and  close 
such  gates  when  an  engine  or 
train  passes"  is  constitutional;  it 
is  not  in  violation  of  the  constitu- 
tional provision  vesting  legislative 
powers  exclusively  in  the  legisla- 
ture (State  Const,  art.  3,  §  1),  as  it 
does  not  give  to  the  court  legis- 
lative powers,  but  makes  the 
erection  and  operation  of  the  gates 
provided  for  dependent  upon  their 
necessity,  to  be  ascertained  and 
determined  in  the  manner  pro- 
vided, and  when  such  an  order  is 
made,  said  act  is  effectual  to  en- 
force compliance.  Pbople  y.  L,  I. 
B.  B,  Co.  506 


CONTRACT. 

1.  The  parties  negotiated  by  letter 
for  the  transportation  by  plain- 
tiff of  a  party  of  emigrant-s  from 
New  York  to  Rome.  In  answer 
to  a  letter  from  defendant's  agent, 
which  stated  that  there  would 
probably  be  250  or  more  in  the 
party,  plaintiff's  agent  wrote  "we 
beg  to  confirm  the  understanding 
between  us,"  which  the  letter 
stated  in  substance  to  be  that 
defendant  would  ship  not  less 
than  250.  The  letter  closed 
"  Please  confirm  this  and  oblige." 
Defendant's  agent  replied  accept- 
ing the  rates  offered,  adding  the 
following  :  **  There  is  a  probabil- 
ity that  the  party  will  exceed  260, 
but  I    have  not  been  furnished 
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with  the  exact  number  of  each 
class."  The  number  furnished 
by  defendant  was  134.  In  an  ac- 
tion to  recover  damages  for  an 
alleged  breach  of  a  contract  to 
furnish  250  passengers,  fuld  (Fox.- 
LBTT,  Ch.  J.,  Parker  and  Lan- 
DON,  JJ.,  dissenting),  that  as  it 
did  not  appear  that  there  had  been 
any  dennite  understanding  be- 
tween the  parties,  the  statement 
in  plaintiff's  letter  as  to  the  num- 
ber of  the  party  was  to  be  treated 
simply  as  a  proposition,  the  ac- 
ceptance of  which  without  quali- 
fication was  essential  to  make  a 
binding  contract;  that  the  proposi- 
tion was  not  accepted  by  defend- 
ant; and  so  that  a  direction  of  a 
verdict  for  plaintiff  was  error. 
Barrow  S.  S.  Co.  v.  Mexican  C.  R. 
Co  15 

2.  Where  a  building  contract  pro- 
vides that  in  case  the  contractor 
refuses  or  neglects  to  supply  a 
sufficiency  of  materials  or  work- 
men, the  owner  may  finish  the 
work  and  deduct  the  expense  so 
incurred  from  the  contract  price, 
and  the  owner  avails  himself  of 
this  privilege,  in  determining  in 
an  action  to  recover  a  balance  al- 
leged to  be  due,  as  to  whether 
there  has  been  a  substantial  per- 
formance, the  contractor  is  en- 
titled to  the  benefit  of  the  work 
so  done;  the  owner  may  not  assert 
a  forfeiture  in  respect  to  the  de- 
ficiency so  supplied  by  him,  but 
is  simply  entitled  to  deduct  the 
expense  mcurred.  Crouch  y.  Out- 
mann.  Id, 

S.  To  constitute  a  substantial  per- 
formance of  such  a  contract,  it 
must  appear  that  the  contractor, 
in  good  faith,  intended  to  complv 
with  the  contract;  that  defects,  if 
any,  are  not  pervasive  and  do  not 
constitute  a  deviation  from  the 
the  general  plan,  and  are  not  so 
essential  that  they  may  not  be 
remedied  without  difiSculty.      Id. 

4.  Slight  defects,  caused  bv  inad- 
vertence or  unintentional  omis- 
sions, are  not  necessarily  in  the 
way  of  a  recovery  of  the  contract 
price,  less  the  amount  by  way  of 
damages  requisite  to  indemnify 
the  owner  for  the  expense  of  con- 
forming the  work  to  that  the  con- 
tract calls  for.  Id, 


5.  Ab  to  whether  there  has  been  a 
substantial  performance  is  usually 
a  question  of  fact.  Id, 

6.  Where  by  the  terms  of  the  con- 
tract, the  architect's  certificate  is 
a  condition  precedent  to  a  right 
of  recover}',  and  after  the  work 
has  been  substantially  completed 
by  the  owner,  the  architect  re- 
fuses to  give  a  certificate,  the 
refusal  is  unreasonable,  and  the 
non- production  of  the  certificate 
is  excused.  Id. 

7.  On  November  27,  1888,  the  par- 
ties entered  into  an  agreement  re- 
duced to  writing,  but  not  signed 
by  defendants,  by  which  defend- 
ants, who  were  commission  mer- 
chants, agreed  to  pay  to  plaintiff 
a  specified  commission  on  all  goods 
the  latter  ** could  influence"  to  be 
sent  to  them  for  sale  for  one  year, 
beginning  December  first,  there- 
after, either  party  having  the 
privilege  to  terminate  the  contract 
by  notice  in  June.  The  contract 
was  terminated  by  defendants  in 
June,  under  the  option.  In  an 
action  upon  the  contract,  Jieldy 
that  the  reservation  of  the  option 
took  it  out  of  the  Statute  of 
Frauds.     Blake  v.  Voigt.  69 

8.  It  seems  that  had  it  not  been  for 
the  option,  the  contract  would 
have  been  void  under  the  statute. 

Id. 

9.  Plaintiff  entered  into  a  written 
agreement  with  defendant  to  sink 
certain  piles  for  an  iron  pier,  and 
to  place  the  iron  traverse  girders, 
etc. ;  he  "  to  put  all  iron  in  place  in 
thirty  days  after  sufficient  iron  has 
been  delivered,  provided  that  the 
iron  is  delivered  in  regular  order 
and  quantity,  and  that  the  floor  is 
laid  as  required  for  the  erection  of 
the  iron."  Defendant  agreed  to 
deliver  the  iron  as  required.  In 
an  action  to  recover  damages  al- 
leged to  have  been  caused  by 
defendant's  delay  in  delivering  the 
iron  and  laying  the  floor,  plaintiff 
was  allowed  to  prove,  under  objec- 
tion and  exception,  that  defend- 
ant, before  the  execution  of  the 
written  agreement,  agreed  by 
parol  that  the  floor  should  be  laid 
so  that  plaintiff  could  complete 
her  work  within  thirty  days. 
Held,  error;  also  that  the  defend- 
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ant  did  not  obligate  itself  by  the 
contract  to  lay  the  floor,  and  de- 
lay in  that  ];articular  had  no 
other  effect  than  to  relieve  plaintiff 
from  her  obligation  to  perform 
within  thirty  days,  and  could  not 
be  made  the  basis  of  a  claim  for 
damages  against  defendant.  Case 
V.  PJicenix  Bridge  Co,  78 

10.  Plaintiff  entered  into  a  contract 
with  defendants  to  furnish  to  them 
during  the  year  1888,  l,200ton8  of 
strawboard  on  "ninety  days  ac- 
ceptance from  date  of  invoice." 
Plaintiff  made  deliveries  under  the 
contract,  for  which  it  received  de- 
fendants' notes,  payable  in  ninety 
days,  in  lieu  of  acceptances.  De- 
fendants failed  to  pay  some  of 
the  notes  at  maturity  and  neg- 
lected to  give  other  notes  or  ac- 
ceptances for  strawboard  deliv- 
ered. Hdd,  that  defendants' 
default  in  payment  constituted 
a  breach  of  the  contract  and  plain- 
tiff had  a  right  to  treat  it  as  termi- 
nated and  to  maintain  an  action 
to  recover  for  the  deliveries 
made;  that  the  provision  of  the 
contract  that  plaintiff  would  re- 
ceive ninety  days  acceptances 
merely  extended  the  time  of  pay- 
ment for  that  length  of  time. 
Kokomo  S.  B,  Co,  v.  Inrruin.       92 

11.  R.,  who  was  financially  embar- 
rassed, with  intent  to  hmder  and 
deUy  his  creditors,  purchased  and 
paid  for  certain  premises,  taking 
a  deed  therefor  in  the  name  of  M., 
without  the  consent  or  knowledge 
of  the  latter,  which  deed  was  re- 
corded. R.  died  intestate,  M. 
conveyed  the  premises  to  defend- 
ant without  consideration,  except 
an  oral  agreement  on  his  part  in 
case  any  of  the  heirs  of  R.,  whose 
whereabouts  were  unknown  to 
M.,  should  turn  up  in  distress  that 
he  (defendant)  should  help  them 
to  the  extent  of  one  or  two  hun- 
dred dollars.  Neither  M.,  R.  nor 
the  heirs  of  the  latter  ever  had 
possession  or  exercised  acts  of 
ownership  over  the  premises.  In 
an  action  brought  by  said  heirs, 
held^  that  R.  had  no  legal  estate  in 
the  premises  which  descended  to 
plaintiffs;  that  the  agreement  be- 
tween M.  and  defendant  did  not 
create  a  legal  or  equitable  interest 
in  the  lots  m  favor  of  the  plaintiffs 


or  raise  a  liability'  which  they 
could  enforce  in  this  action.  Bd- 
erUon  v.  Sayre.  97 

12.  Any  agreement  made  in  this 
state  to  gamble  in  the  le^lized 
lotteries  of  another  state  is  void 
here,  and  no  action  can  be  based 
thereon.  (Penal  Code,  §  884.) 
Goodrich  v.  Houghton.  115 

See  Bills  of  Ladikg. 
Building  Contracts. 
•Insurance  (Life). 
Insurance  (Fire). 
Insurance  (Marine). 
Reformation  of  Contract. 

CONVERSION. 

In  an  action  to  recover  for  the  al- 
leged conversion  of  certain  struc- 
tures and  machinery  the  following 
facts  appeared:    In   1878,  McF., 
the  father  of  plaintiff,  executed 
to  W.  a  mortgage  on  certain  real 
estate  owned  by  him.      Plaintiff 
went  into  possession  under  an  oral 
agreement,  as  alleged  by  him,  that 
he  was  to  have  the  use  of  the 
place,  and  when  he  paid  the  mort- 
gage, a  deed  thereof;  that  he  was 
to  make  such  improvements  as  he 
chose,  with  the  right  to  remove 
them  in  case  he  failed  to  pay  the 
mortgage.     It  did  not  appear  that 
the  mortgagee  in  any  manner  as- 
sented to  or  knew  of  this  agree- 
ment.     While  so   in   possession 
plaintiff  erected  on  the  premises 
the  structures  and  placed  thereon 
the  machinery  in  question,  and  he 
and  his  father  executed  another 
mortgage  on  the  premises.     In  an 
action  to  foreclose  the  flrst  mort- 
gage plaintiff  and  the  second  mort- 
gagee were  made  parties  defend- 
ant,  the  complnint  alleging  that 
they  had,  or  claimed  some  interest 
in  or  lien   upon  said   premises, 
which,  if  any,  accrued  subsequent 
to  the  lien  of  the  mortgage.    None 
of  the  defendants  appeanng,  judg- 
ment of  foreclosure  and  sale  was 
entered  by  default,  the  premises 
sold,  and  by  a  writ  of  assistance, 
plaintiff  was  ejected  therefrom. 
Udd,  that  by  virtue  of  the  oral 
agreement,  plaintiff  became  bene- 
ficial owner,  subject  to  the  mort- 
gage, and  all  improvementa  made 
by  nim  that  were  in  their  character 
accessions  to  the  realty  were  sub- 


INDEX. 


639 


ject  to  the  lien  of  the  mortgage, 
al80(F0LLETT,  Ch.  J.,  Brown  and 
Vakn,  JJ.,  concurring),  that  if 
plaintiff  Intended  to  assert  title  to 
the  fixtures  he  was  hound  to  do 
80  in  the  foreclosure  suit  and  was 
estopped  hy  his  default  therein 
from  making  such  a  claim  as 
against  the  purchaser  or  his 
grantee.     MeFadden  v.  Allen.  489 

When  acts  of  marine  insura  nee 


company ,  in  taking  possession  of  dam- 
aged   cargo,    does    not    amount    to 
conversion. 
See  Schuyler  v.  P.  Ins.  Co.        845 

CORPORATIONS. 

1.  The  stockholders  and  members 
of  certain  corporations  and  part- 
nerships engaged  in  a  similar  busi- 
ness, by  agreement  in  writing, 
created  a  trust,  the  object  of  which 
was  to  authorize  the  trustees  to 
control  and  manage  the  business 
of  the  parties.  The  trustees  issued 
to  the  parties  trust  certificates 
transferable  on  their  books.  By 
the  terms  of  the  agreement  the 
parties  thereto,  and  transferrees 
of  the  certificates,  were  the  bene- 
ficiaries under  the  trust.  By  the 
terms  of  the  certificates  they  were 
transferable  only  on  the  books  of 
the^rustees  on  surrendering  the 
certificates,  and  it  was  provided 
that  the  holder  of  a  certificate 
should  be  subject  to  all  terms  of 
the  agreement  or  the  by-laws 
adopt^  in  pursuance  thereof,  as 
fully  as  if  he  had  signed  the 
same.  Upon  the  back  of  each  was 
a  blank  form  for  a  tninsfer  thereof 
by  the  terms  of  which  the  trans- 
feree was  appointed  attorney  with 
authority  to  make  the  necessary 
transfer  upon  the  books.  These 
certificates  were  dealt  in,  in  the 
open  market  in  the  city  of  New 
York.  Plaintiff  purchased  in  said 
market  one  of  said  certificates 
which  was  delivered  to  him  with 
the  transfer  on  the  back  made  out 
to  him  by  the  person  to  whom  it 
had  been  issued.  Plaintiff  pre- 
sented the  certificate  to  the  trus- 
tees, w^th  a  demand  that  a  trans- 
fer be  made  on  the  books  and  a 
new  certificate  issued  to  him,  he 
offering  upon  receipt  thereof  to 
surrender  the  old  certificate.  The 
transfer  was  refused.    Held,  that 


an  action  to  compel  such  transfer 
was  maintainable;  that  while  to 
give  plaintiff  the  character  of 
transferee  for  the  purposes  of 
recognition  by  the  trust  a  transfer 
on  its  books  was  necessary,  this 
was  for  the  benefit  and  protection 
of  the  trust,  and  as  by  the  agree- 
ment and  the  form  of  the  certifi- 
cate the  quality  of  transferability 
was  given  to  it  this  imported  the 
right  to  make  the  transfer  effectual 
by  transfer  on  the  books.  Bice 
V.  Rockefeller.  174 

2.  Where  no  discretionary  power  is 
expressly  reserved,  a  corporation 
or  company  whose  stock  is  on  sale 
in  open  market  has  no  right  to  so 
discriminate  between  &na  fide 
purchasers  of  the  stock  as  to  deny 
to  some  of  them  the  right  to  make 
their  title  effectual  for  recognition 
by  the  corporation  or  company  in 
the  manner  provided  for  by  it  for 
that  purpose,  while  allowing  it 
to  othera;  an  apparent  ri^ht  to 
perfect  the  transier  as  provided  is 
an  incident  to  the  purchase.      Id. 

8.  Stockholdere  of  a  private  corpo- 
ration may  be  denied  equitable 
relief  against  acts  of  the  corpo- 
ration which  do  not  affect  the 
public,  but  only  the  interests  of 
its  stockholdere,  and  which,  al- 
though tdtra  vires,  are  not  per  se 
illegal  or  mctlum  prohibitum, 
where  the  stockholdere  asking  for 
relief,  have  assented  to  those  acts, 
or  have  acquiesced  therein  with 
full  knowledge  of  the  facts.  Skin- 
ner V.  Smith.  240 

4.  A  corporation  cannot  cease  to 
exist  of  its  own  will;  its  life  con- 
tinues until  either  the  charter 
period  has  expired  or  the  court 
has  decreed  a  dissolution.  People 
V.  Ballard.  <  269 

5.  The  history  of  legislation  in  this 
state  in  reference  to  the  super- 
vision of  corporations  given.     Id. 

See  Business  Corporations. 
Insurance  (Fire). 
Insurance  (Life). 
Insurance  (Marine). 
Manufacturing  Corforations 
MuNiciPAii  Corporations. 
Mutual  Benefit  Associations. 
Railroad  Corporations. 
Steamship  CoifPANiBs. 
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COUNTY. 

1.  The  duty  of  prosecution  for  crim- 
iual  offenses  committed  in  a 
county  devolves  upon  its  district 
attorney,  and  as  incidenttil  thereto, 
he  has  the  power  to  do  that  wliich 
is  essential  to  such  prosecution. 
(1  R.  S.  383,  §  89.)  People  ex  rd. 
V.  Bd.  Supra,  Colu?nbta  Co.  1 

2.  All  expenses  necessarily  incurred 
by  said  officer  in  the  performance 
01  such  duty,  or  llie  exercise  of 
the  power,  are  a  county  charge. 
(1  R.  S.  385,  §  3.)  Id, 

8.  The  duty  embraces  whatever  is 
essential  to  bring  a  criminal  to 
trial,  as  well  as  the  proceedings 
on  trial;  and  so,  if  he  is  in  a 
foreign  jurisdiction,  it  includes 
efforts  to  effect  his  arrest  and  cus- 
tody for  the  purposes  of  extradi- 
tion, in  order  that  he  may  be 
brought  within  the  jurisdiction  of 
the  court.  Id. 


COUNTY  TREASURER. 

1.  Under  the  provision  of  the  Rail- 
road Act  of  1869  (§  4,  chap.  907, 
Laws  of  1869  as  amended  by  chap. 
288,  Laws  of  1871),  directing  the 
application  of  taxes  assessed  upon 
any  railroad  in  a  town,  toward  the 
redemption  of  bonds  issued  by  it 
in  the  construction  of  such  rail- 
road and  making  it  the  duty  of 
the  county  treasurer  to  purciiase 
with  such  taxes  the  bonds  of  the 
town  or  to  otherwise  invest  the 
same  and  hold  the  investment  as 
a  sinking  fund  for  the  redemption 
of  said  bonds,  a  county  treasurer 
in  his  relation  to  these  taxes  is  not 
the  agent  of  the  county  or  the 
town  but  holds  them  as  a  trust 
fund,  for  the  purpose  expressed 
in  the  act,  and  any  action  that 
diverts  it  from  that  purpose  is 
illegal.     In  re  Clark  v.   Sheldon. 

888 

2.  Any  taxpayer  of  the  town  may 
apply  to  the  county  judge  for  an 
order  compelling  the  county  treas- 
urer to  execute  the  law  in  case  of 
his  refusal  so  to  do,  and  this  order 
it  is  the  duty  of  the  cormty  judge 
to  grant.  Id. 


8.  It  is  no  defense  to  the  proceed- 
ings, that  the  county  treasurer 
has  paid  over  the  fund  to  an  offi- 
cer of  the  town,  or  that  the  town 
has  had  the  benefit  of  it  for  other 
town  purposes.  Id. 

4.  Where  the  county  treasurer  claimed 
that  he  had  paid  over  the  fund  to 
the  town  officers  and  it  appeared 
that  the  transactions  upon  which 
the  claim  was  based  occurred 
during  the  pendency  of  such  pro- 
ceeding ac^ainst  him,  held,  that  his 
refusal  to  obey  the  statute  was 
not  only  without  legal  excuse  but 
was  to  be  regarded  as  willful;  and 
that  he  was  chargeable  with  the 
fund  and  also  with  interest  upon 
it,  as  the  town  had  been  deprived 
of  interest  which  it  would  have 
earned  had  the  law  been  obeyed. 

Id. 

5.  The  first  order  of  the  county 
judge  dismissed  the  proceedings; 
before  it  was  made  the  county 
treasurer  had  settled  with  the 
town  collector  receiving  from  him 
receipts  of  county  officers  for  the 
fund  in  lieu  of  the  money;  said 
order  was  subsequently  reversed. 
It  was  claimed  by  the  treasurer 
that  this  order  operated  as  a  pro- 
hibition against  the  investment  of 
the  fund  as  directed  by  ttm  stat- 
ute.   Heldf  untenable.  Id, 


COURTS. 

See  CouKT  op  Appeals. 
Surrogate's  Court. 


COURT  OF  APPEALS. 
See  Appkaus, 


CREDITORS'  SUIT. 

1.  In  an  action  by  judgment  credit- 
ors of  defendant  K.  to  set  aside 
as  fraudulent  a  deed  voluntarily 
executed  by  him  to  defendant  D. 
and  a  deed  executed  by  the  latter 
to  defendant  M.,  the  wife  of  K, 
which  deeds  were  recorded  three 
days  after  their  execution,  it  ap- 
peared that  at  the  time  of  the 
transfer  K.  was  negotiating  for  the 
purchase  of  a  business,  which  pur- 
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chase  was  oonsummated,  and  the 
indebtedness  upon  which  plain- 
tiffs' judgments  were  recovered 
was  incurred  in  such  business  more 
than  a  year  after  the  conveyances. 
It  did  not  appear  but  that  K.  was 
solvent  at  the  time  when  he  con- 
veyed, or  that  the  business  was  a 
hazardous  one,  or  that  plaintiffs, 
in  giving  him  credit,  relied  upon 
any  representation  of  his  or  any 
apparent  ownership  of  the  real 
estate.  Held,  that  a  finding  that 
the  deeds  were  good  and  valid 
conveyances  as  against  plaintiffs 
was  justified.    Neuberger  v.  Keim. 

85. 

2.  K.,  at  the  time  he  completed  the 
purchase  of  the  business,  repre- 
sented to  the  vendor  that  he  owned 
the  real  estate  conveyed;  his  wife 
became  surety  for  the  indebtedness 
incurred  on  the  purchase;  this 
was  all  subsequently  paid,  there- 
after the  indebtedness  to  plaintiff 
was  incurred.  HM,  that  this  rep- 
resentation did  not  indicate  a  6. 
fraudulent  intent.  Id. 

8.  After  the  plaintiffs  rested  on  the 
trial,  defendants  moved  to  dismiss 
the  complaint  on  the  ground  of 
failure  to  prove  facts  constituting 
a  cause  of  action.  The  court 
denied  the  motion,  stating,  how- 
ever, that  as  the  case  stood,  he 
would  not  feel  justified  in  finding 
that  the  conveyance  was  with 
intent  to  defraud  creditors.  No 
evidence  was  offered  by  defend-  8, 
ants.  Both  parties  submitted  pro- 
posed findings  and  the  court  dis- 
missed the  complaint,  stating  the 
dismissal  to  be  on  the  merits. 
Hdd,  that  the  case  must  be  deemed 
to  have  been  submitted  in  such  a 
wa^  as  to  permit  the  court  to 
weigh  the  evidence  and  determine 
the  facts,  and  so  to  dismiss  upon 
the  merits.  Id. 

4.  Where  a  transfer  of  personal  prop- 
erty is  set  aside  as  fraudulent,  as 
against  the  creditors  of  the  trans- 
ferrer, in  an  action  brought  by 
them,  and  it  appears  that  prior  to 
the  transfer  the  property  was 
pledged  to  secure  a  valid  debt  to  a 
party  in  nowise  connected  with 
the  fraud,  and  that  the  fraudulent 
transferee  simply  received  the  sur- 
plus of  the  avails  of  the  sale  of 
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the  property  after  deducting  the 
amount  of  the  debt,  the  creditors 
are  not  entitled  to  recover  of  him 
the  full  value  of  the  property, 
but  simply  the  value  of  the  inter- 
est transferred,  t.  <•.,  the  value  of 
the  property,  deducting  the 
amount  of  the  debt.  Hamilton 
Kat,  Bank  v.  Hdlstead.  520 

Where  an  action  in  the  nature  of 
a  creditor's  bill  is  based  upon  a 
money  judgment  against  a  non- 
resident, the  summons  wherein 
was  not  personally  served  and  the 
defendant  did  not  appear,  but  an 
attachment  was  issued,  although 
upon  application  for  the  ludgment 
proof  by  aflSdavit  that  the  attach- 
ment was  levied  upon  property  of 
the  defendant  was  produced  and 
filed,  this  is  not  conclusive,  and 
where  it  appears  that  no  property 
was  in  fact  levied  upon  the  credit- 
or's suit  is  not  maintainable.  Cap- 
ital City  Bank  v.  Parent,  527 

So,  also,  where  a  valid  levy~was 
made,  if  it  appears  that  the  levy 
was  abandoned  by  the  creditor, 
the  action  is  not  sustainable  as 
plaintiff's  remedy  is  limited  to 
property  levied  upon.  Id, 

It  seems  that  if  anything  was 
levied  upon,  whatever  action  in 
aid  of  the  attachment  is  proper 
should  be  brought  by  the  shenff . 
(Code  Civ.  Pro.  §  655.)  Id, 

N.,  with  moneys  fraudulently  ob- 
tained from  plaintiff,  purchased 
of  defendant,  the  First  National 
Bank,  a  draft  upon  a  New  York 
bank.  N.  then  fled  to  Canada, 
taking  the  draft  with  him,  which 
he  transferred  for  value  to  the 
defendant  P.  In  an  action  com- 
menced against  N.  the  summons 
was  served  by  publication  against 
him  as  a  non-resident.  An  attach- 
ment was  issued,  by  virtue 
of  which  the  sheriff  assumed 
to  levy  upon  the  sum  paid  by  N. 
to  the  defendant  bank  for  the 
draft,  by  serving  notice  that  he 
levied  on  moneys  in  its  hands 
belonging  to  N.,  and  all  deposits 
made  by  him  or  debts  owing  by 
the  bank  to  him.  A  judgment 
was  entered  in  such  action,  proof 
by  affidavit  having  been  pro<hiced 
that  property  of  the   aefendant 
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had  been  levied  on  by  virtue  of 
the  attachment.  In  an  action  in 
the  nature  of  a  creditor's  suit,  held, 
that  the  draft  being  outstanding 
and  no  default  having  been  made 
upon  it,  the  bank  was  not  indebted 
to  N.  or  the  holder  of  the  draft, 
nor  was  it  the  depository  or  bailee 
of  the  money  paid;  that  nothing 
was  levied  upon  therefore,  and 
no  iurisdiction  existed  to  enter  the 
judgment  against  N.,  and  so,  the 
creditor's  suit  was  not  maintain- 
able. Id. 

0.  Plaintiff  procured  the  arrest  of  N. 
in  Canada,  and  before  the  com- 
mencement of  the  action  in  which 
the  attachment  was  issued  made  a 
settlement  with  him,  acknowledg- 
ing full  satisfaction.  Defendant 
P.  was  present  at  the  settlement, 
and  at  pLiintill's  procurement  and 
solicitation,  and  upon  its  repre- 
sentation that  it  would  be  proper 
and  safe  so  to  do,  purchased  the 
draft  from  N.,  thus  furnishing 
him  with  money  with  which  to 
effect  the  settlement.  Ht'ld,  that 
plainciff  was  bound  by  its  repre- 
tations,  and  so,  was  estopped  from 
disputing  P.'s  title  to  the  draft. 

Id. 

CUSTOM. 

Defendants  contracted  to  pur- 
chase of  B.  &  Co.,  plaintiffs  as- 
signors, a  specified  quantity  "  of 
Free  Fteanger  coffee  to  arrive." 
The  vendora  tendered  on  arrival 
coffee  which  w^as  not  "Free 
Preanger,"  but  was  **Pondok 
Gedch."  In  an  action  upon  the 
contract  it  appeared  plaintiffs 
proved  that  before  the  arrival  of 
the  coffee  they  received  samples 
thereof  which  they  delivered  to 
defendants;  the  marks  thereon 
indicated  to  the  trade  that  the 
coffee  was  "Pondok  Gedeh."' 
Defendants  retained  the  samples 
for  two  days  and  then  delivered 
them  to  brokers,  with  instruc- 
tions to  offer  the  coffee  for  sale. 
Plaintiffs  then  offered  to  show  a 
trade  custom  in  New  York  mak- 1 
ing  it  the  duty  of  a  buyer  to  ac- 
cept or  reject  coffee  immediately 
after  the  receipt  and  examination 
of  such  samples.  Held,  that  the 
offer  was  properly  rejected,  as 
the  sale  was  not  by  sample,  and 


by  the  contract  defendants  were 
entitled  to  aw^ait  the  arrival  of  the 
coffee  and  its  ins]>ection  in  bulk 
before  acceptance.  (/Donohiu  v. 
Leggett,  40 

DAMAGES. 

1.  Defendants  contracted  to  sell  to 
plaintiff  a  boat  load  of  lumber  of 
specified  kinds  and  quality,  to  be 
delivered  at  plaintiffs  dock;  the 
latter  refused  to  accept  the  lumber 
on  arrival,  on  the  ground  that  it 
was  not  of  the  quality  specified. 
Defendants'  asent  thereupon  in- 
spected the  lumber  and  pro- 
nounced it  of  inferior  quality, 
and  at  his  request,  plaintiff  per- 
mitted it  to  be  unloaded  on  the 
dock  and  stored  for  defendants' 
benefit,  plaintiff  paying  the  freight 
and  duties  w^hich,  under  the  con- 
tract, he  agreed  to  do,  deducting 
the  same  from  the  purchase- price. 
In  an  action  to  recover  damages 
for  breach  of  the  contract,  ASd, 
that  plaintiff  was  entitled  to  re- 
cover the  amount  paid  by  him  for 
freight  and  duties,  also  for  storage 
of  the  lumber,  and  damages  for 
failure  to  deliver  lumber  of  the 
quality  specified;  and  that  the 
damages  were  properly  assessed 
upon  the  basis  of  the  difference 
between  the  value  of  the  lumber 
contracted  for  at  the  place  of  de- 
livery and  the  contract  price. 
Taylor  v.  8axe,  67 

2.  In  an  action  to  restrain  defend- 
ants from  operating  their  elevated 
railroad  in  a  street  in  front 
of  plaintiffs'  premises  and  for 
damages,  it  appeared  that  a 
mortgage,  duly  recorded,  given 
by  plaintiff  upon  his  premises  was 
unpaid  at  the  time  of  the  trial. 
The  judgment  did  not  provide, 
as  requested  by  defendants,  for  a 
release  from  the  mortgage  of  the 
rights  to  be  conveyed  to  defend- 
ants upon  pavment  of  the  fee 
damages,  llddf  error.  WooUey 
V.  N,  Y.  EL  B.  R  Co.  323 

8.  The  evidence  tended  to  show  a 
substantial  impairment  of  the 
rental  value  of  plaintiffs*  premises; 
it  appeared  that  they  were  occu- 
pied by  plaintiff,  W.,  who  carried 
on  business  therein,  but  there  was 
no  evidence  tending  to  show  any 
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special  damage  to  that  busineBS. 
The  court  refused  to  find  as  re- 
<^ue8ted  by  defendant  that  plain- 
tiffs did  80  occupy  and  own  the 
building.  Held,  no  error;  as  if 
plaintiffs  had  so  occupied  them 
and  had  sustained  no  damages  in 
their  business,  they  were  still 
entitled  to  recover ;  that  the  dam- 
ages were  measurable,  as  plaintiffs 
should  elect,  by  the  amount  which 
cither  the  rental  or  usable  value 
of  the  property  had  been  dimin- 
ished by  the  construction  and 
operation  of  defendants'  road, 
and  as  they  had  elected  to  rely 
on  the  rental  value  the  findings 
asked  for  were  immaterial.        Id. 

4.  Plaintiff,  a  foreign  corporation, 
was  the  lessee  of  a  pier  in  the  city 
of  New  York,  on  which  was  a 
freight  shed,  with  sliding  doors; 
it  sublet  the  pier  to  defendant, 
who  permitted  a  boat  not  belong- 
ing to  its  line  to  receive  its  car^o 
thereon.  One  O.  was  engaged  in 
hoisting  freight  on  boarci  saia  boat; 
a  sliding  door  which  was  out  of 
repair  fell  upon  and  injured  him 
C.  brought  an  action  in  the  United 
States  Circuit  Court  against  plain- 
tiff, alleging  negligence  in  failing 
to  have  said  door  properly  secured. 
Defendant  had  notice  of  the  action, 
but  failed  to  defend.  It  appeared 
that  the  door  and  fastenings  were 
in  good  repair  when  plaintiff  sublet 
the  pier  to  defendant.  Judgment 
was  recovered  against  plaintiff, 
which  it  paid.  Held,  that  an 
action  was  maintainable  to  recover 
the  amount  of  the  judgment, 
together  with  the  expenses  of  the 
defense;  that  the  judgment  of  the 
United  States  Circuit  Court  de- 
termined conclusively  the  liability 
and  the  amount  thereof  of  the 
plaintiff  to  C. ;  but  did  not  deter- 
mine as  between  plaintiff  and  de- 
fendant, whether  or  not  defendant 
was  primarily  liable;  that  this 
must  be  proved  by  evidence  out- 
side of  the  record  court.  Oceanic 
8.  N,  Co,  V.  Campania  T,  £!.    461 

5.  In  an  action  against  a  manufac- 
turer for  a  breach  of  warranty 
upon  a  sale  of  goods,  which  he 
knew  at  the  time  of  the  sale  were 
intended  to  be  used  for  a  particular 
purpose,  the  measure  of  damages 
IS  not  limited  to  the  difference  in 


va}ue  of  the  goods  as  warranted, 
and  as  they  proved  to  be,  as  in 
cases  where  like  articles  are  sold  as 
merchandise  for  general  purposes; 
but  profits  lost  and  expenses  in- 
curred, because  of  the  breach,  may 
be  recovered.   Swain  v.  tichitjfelin, 

471 

6.  In  an  action  to  recover  damages 
for  an  alleged  breach  of  contract 
on  a  sale,  it  appeared  that  plain- 
tiff was  a  manufacturer  of  ice 
cream,  and  purchased  of  defend- 
ants material,  manufactured  by 
them,  for  coloring,  which  they, 
knowing  the  purpose  for  which  it 
was  to  be  used,  represented  to  be 
absolutely  pure  and  harmless. 
Many  persons  who  ate  cream  made 
by  plaintiff,  in  which  said  coloring 
matter  liad  been  used,  were  made 
sick  with  symptoms  of  arsenical 
poison.  An  analysis  of  the  mate- 
rial showed  that  it  contained 
arsenic,  and  plaintiff  destroyed  the 
ice  cream  and  ices  in  which  it  had 
been  used.  Held,  that  plaintiff 
was  entitled  to  recover  the  value 
of  the  goods  so  destroyed  and  the 
damage  occasioned  by  the  loss  of 
customers  caused  by  the  sale  of 
the  poisonous  cream. .  Id. 

7.  Where  a  transfer  of  personal 
property  is  set  aside  as  fraudulent, 
as  against  the  creditors  of  the 
transferrer,  in  an  action  brought 
by  them,  and  it  appears  that  prior 
to  the  transfer  the  property  was 
pledged  to  secure  a  valid  debt  to  a 
party  in  nowise  connected  with 
the  traud,  and  that  the  fraudulent 
transferee  simply  received  the  sur- 
plus of  the  avails  of  the  sale  of 
the  property  after  deducting  the 
amount  of  the  debt,  the  creditors 
are  not  entitled  to  recover  of  him 
the  full  value  of  the  property,  but 
simply  the  value  of  the  interest 
transferred,  i.  e.,  the  value  of  the 
property,  deducting  the  amount 
of  the  debt.  Hamilton  Nat,  Bank 
V.  Halsted.  520 

8.  However  scandalous  the  fraud 
may  be  a  court  of  equity  has  no 
power  to  award  judgment  for  a 
sum  exceeding  that  value,  in  order 
to  punish  the  party  for  his  wrong 
doing.  Id, 

9.  Where  it  appears  that  the  prop- 
erty was  sold  for  less  tlian  its 
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value  the  creditors  are  not  limited 
to  the  price  received,  but  may 
recover  the  value  less  the  lien; 
the  transferee  having  acquired 
title  wrongfully,  if  he  sold  for 
less  than  the  property  was  worth, 
the  loss  must  fall  upon  him.     Id. 

10.  Upon  trial  of  an  action  for  libel 
wherein  defendant  also  pleaded  a 
justification,  itscoimsel  requested 
the  court  to  charge  that  there  was 
no  evidence  in  the  case  that  de- 
fendant was  influenced  by  actual 
malice  in  the  publication.  This 
the  court  charged  with  this  quali- 
fication '*  other  than  the  iustiflca- 
tion  of  the  article  and  its  con- 
tents." Said  counsel  also  requested 
a  charge  that  there  was  no  evi- 
dence 01  actual  malice.  The  court 
so  charged,  adding  "other  than 
the  publication  oi  the  article," 
and  also  charged  as  requested, 
that  the  jury  would  not  be  justi- 
fied in  awarding  exemplary  dam- 
ages, adding  "unless  the  article 
was  false  and  malicious,  and  pub- 
lished with  intent  to  injure  plain- 
tiff." Held,  no  error;  that  while 
the  jury  might  not  infer  malice 
from  the  pleading  in  good  faith 
and  an  honest  endeavor  to  estab- 
lish a  justification,  the  question  of 
good  faith  was  for  the  jnry,  and 
the  court  was  justified  in  refusing 
to  hold,  as  matter  of  law,  that 
the  answer  could  not  be  consid- 
ered to  enhance  damages.  Marx 
V.  Press  Publishing  Co.  661 


DEBTOR  AND  CREDITOR. 

1.  A  judgment  creditor  cannot  be 
deprived  of  his  legal  right  to  en- 
force collection  or  his  judgment 
against  the  lands  of  his  debtor  by 
a  fraudulent  conveyance  thereof 
prior  to  the  entry  of  judgment, 
nor  can  he  by  such  a  conveyance 
be  forced  to  pursue  an  equitable 
remedy  for  the  collection  of  his 
debt  instead  of  a  legal  one.  Smith 
V.  Eeid.  568 

2.  Notwithstanding  the  fraudulent 
conveyance,  while  the  title  re- 
mains in  the  fraudulent  grantee 
the  lien  of  the  judgment  remains, 
the  judgment  creditor  may  sell 
the  land  under  execution  on  his 
judgment,  and  the  purchaser  may 


impeach  the  conyeyance  in  a  suit 
at  law  to  recover  possession,  or, 
if  he  can  gain  possession,  ddtend 
the  title  thus  acquired  against  the 
fraudulent  grantee  or  those  claim- 
ing under  him.  Id. 

3.  Such  a  purchaser  in  possession 
may  invoke  the  aid  of  a  court  of 
equity  to  remove  the  apparent 
cloud  on  his  title  caused  by  the 
fraudulent  conveyance,  and  to 
have  it  discharge  from  the  re- 
cord, when  its  invalidity  does  not 
appear  upon  its  face.  Id, 

See  Creditor's  Suit. 


DECEIT. 
iSsd  Fraud. 

DEED. 

1.  A  voluntary  conveyance  of  real 
estate  from  a  husband  to  his  wife 
is  good  as  against  subsecjuent 
creditors,  unless  made  with  intent 
to  defraud  them,  or  made  secretly 
so  that  knowledge  thereof  was 
withheld  from  them  and  Uiey  dealt 
with  the  grantor  upon  the  ukith  of 
his  owning  the  property  trans- 
ferred, or  the  transfer  was  made 
with  a  view  of  entering  into  some 
new  and  hazardous  business,  the 
risk  of  which  the  grantor  intended 
should  be  cast  upon  those  giving 
him  credit  in  such  business,  jyew- 
berger  v.  Keim.  35 

2.  In  an  action  to  have  a  deed  exe- 
cuted by  plaintiffs  to  defendant, 
their  aunt,  set  aside  as  fraudulent, 
it  appeared  and  the  trial  court 
found  in  substance  that  the  parties 
were  tenants  in  common  of  the 
premises;  that  for  a  niunber  of 
years  prior  to  the  execution  of  the 
deed  defendant  had  taken  charge 
of  the  premises  and  collected  the 
rent;  she  had  provided  for  one  of 
the  plaintiffs  and  a  sister  when 
minors,  and  plaintiffs  confided  in 
her  affection  and  care  for  their 
welfare;  that  defendant  and  her 
attorney,  known  to  and  respected 
by  plaintiffs,  presented  the  deed 
to  them  for  execution,  falsely  rep- 
resenting that  it  was  simply  an 
instrument  empowering  defendant 
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to  collect  the  rents,  and  thereby, 
and  in  reliance  thereon,  plaintiffs 
were  induced  to  execute  the  deed 
without  reading  it,  no  considera- 
tion being  paid.  Held,  that  plain- 
tifTs  right  to  equitable  relief  was 
not  defeated  by  their  omission  to 
read  the  deed;  and  that  they  were 
entitled  to  the  relief  sought.  Smith 
V.  Smith.  62 

8.  Unless  restricted,  therefore,  by 
express  words,  or  by  other  facts 
implying  a  contrary  intent,  a  con- 
veyance of  land  aajoining  such  a 
lake  or  pond  describing  it  as  run- 
ning "to  the  pond,"  or  to  some 
monument  on  the  land  at  the  water 
and  thence  along  the  pond  to  some 
other  monument  on  the  bank,  car- 
ries the  title  to  the  center  of  the 
pond,  and  the  fact  that  the  lines 
along  the  pond  are  described  by 
courses  and  distances  running  to 
and  from  monuments  on  the  bank, 
and  that  the  length  of  the  line 
given  is  the  distance  between  the 
monuments  is  no  evidence  of  an 
intent  to  restrict  the  grant  so  as 
to  exclude  the  bed  of  the  pond. 
Gouvemeur  v.  Jmt.  Ice  Co.        855 

4.  Where,  therefore,  the  owner  of 
lands  containing  a  small  lake  or 
pond    covering    about    forty-five 
acres,  conveyed  to  different  grant- 
ees all  the  lands  adjacent  to  and 
surrounding  the  pond,  the  deeds 
giving  courses  and  distances,  one 
giving  the  lines  as  running  to  the 
"pond  near  a  large  rock,  thence 
northerly     along     said     pond;" 
another,     "to    a    birch    sapling 
marked  on  the  east  side"  of  the 
pond,    "thence  south     *     *     * 
along  the  pond;"  another  giving 
the  courses  and  distances  of  differ- 
ent   lines     "along"    the    pond; 
another,     "beginning    near    the 
north  side  of  a  large  rock  on  the 
west  side"  of  the  pond,  running 
thence  a  specified  course  and  dis- 
tance "along  said  pond; " another, 
"beginning  at  a  maple  marked 
by     said     pond,     thence     north 
*    *    *    along  said  pond,"  Tield^ 
that  the  grants  ran  to  the  center 
of  the  pond;    and   that  together 
the  grantees  took  title  to  the  whole 
thereof.  Id. 

6.  The  authorities  upon  the  subject 
in  other  states  collated,  and  the 


reason  for  a  different  rule  in 
Massachusetts  and  others  of  the 
New  England  states  pointed  out. 

Id, 

6.  When  the  owner  of  land  sells  and 
conveys  part  thereof,  he  impliedly 
grants  all  those  apparent  and 
visible  easements  which  at  the 
time  of  the  grant  were  used  by 
said  owner  for  the  benefit  of  the 
part  granted,  and  which  are  neces- 
sary lor  the  reasonable  use  thereof. 
Paine  v.  CTiandler,  886 

7.  This  rule  is  not  confined  to  con- 
tinuous easements,  or  to  an  abso- 
lute necessity  for  the  use,  but 
applies  to  those  artificial  arrange- 
ments which  openly  exist  at  time 
of  the  sale  and  affect  materially 
the  value  of  the  estate  granted. 

Id. 

8.  The  distinction  so  far  as  the  ques- 
tion of  necessity  is  concerned  be- 
tween cases  of  implied  grants, 
and  of  implied  reservations  pointed 
out.  Id, 

9.  Where  in  a  deed  the  word  "  trus- 
tee "  is  added  to  the  name  of  the 
grantee,  but  there  is  no  declara- 
tion of  trust,  and  the  conveyance 
is  not  to  him  as  trustee,  said  word, 
in  the  absence  of  evidence  other 
than  the  deed,  may  be  regarded  as 
merely  descriptio  peraoncB,     G.  L. 

dt  P.  J.  R  R  Co.  V.  iv:  r.  d  o. 

L.  R.  R.  Co.  435 

10.  Where  it  appears  that  the  grantee 
was  a  trustee,  but  the  conveyance 
is  to  liim  and  "tcrhis  successors 
and  assigns"  absolutely  with  no 
limitation  upon  his  power  to.  con- 
vey and  no  disclosure  of  the  obiect 
of  the  trust  a  grantee  from  him 
takes  a  good  title.  Id. 

11.  In  1877  W.  &  B.  conveyed  to 
M.,  "trustee,"  a  certain  strip  of 
land  seventy-five  feet  wide  "to 
be  used  only  for  railroad  pur- 
poses." M.  conveyed  said  land 
to  H.,  "  trustee,"  and  he  conveyed 
to  T.  None  of  the  deeds  disclosed 
any  beneficiary  of  a  trust,  or  con- 
tained any  limitation  upon  the 
power  to  convey.  W.  &  B.  con- 
veyed to  an  ice  company  land,  in- 
cluding part  of  the  strip  subject 
to  "a  right  of  way  through  said 
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premises  seventy-five  feet  in  width 
for  railroad  purposes."  The  ice 
company  built  an  ice  house  on 
said  land  and  laid  a  railroad  track 
on  said  strip.  In  1878  T.  granted 
to  said  company  the  right  to  pass 
and  repass  railroad  cars  over  said 
strip  for  the  purpose  of  said  ice 
business,  the  grant  stating  that 
"  this  license  to  use  said  railroad 
is  not  an  exclusive  one,"  and  is 
only  assignable  "  to  tho  successors 
and  assigns  of  said  ice  business 
and  only  for  the  purposes  of  said 
business."  This  right  of  way  was 
the  only  means  the  ice  company 
had  of  communication  by  land 
with  defendant's  railroad  upon 
which  it  depended  for  transporta- 
tion of  ice  to  market  and  oi  sup- 
plies to  its  ice  house.  In  1880, 
said  company  conveyed  all  its 
property  including  its  rights  in 
said  land  to  C.  and  H.,  who  have 
since  conducted  the  ice  business 
on  the  premises.  In  1886  T.  con- 
veyed said  strip  and  his  grantee 
conveyed  to  plaintiff.  Deicndant 
transported  over  the  track  laid  on 
said  strip  ice  and  supplies  for  the 
ice  house,  changed  the  location 
and  grade  of  the  track  somewhat 
and  to  some  extent  used  it  for  pur- 
poses not  connected  with  the  ice 
business.  In  an  action  for  tres- 
pass, fu!ldf  that  the  grant  of  T.  to 
the  ice  company  was  not  simply 
a  license,  but  conveyed  an  ease- 
ment in  said  strip  irrevocable 
without  the  consent  of  both 
parties  or  their  successors;  and 
running  with  the  adjoining  land 
of  the  grantee  upon  which  the  ice 
business  was  conducted,  and  for 
the  benefit  of  which  the  grant  was 
made;  and  that  the  action  was  not 
maintainable.  Id. 


DEFINITIONS. 

1.  Generally  and  in  the  absence  of 
any  indication  of  a  contrary  in- 
tention, the  word  "issue"  in  a 
devise  includes  in  its  meaning  all 
descendants.      Drake    v.    I>rah\ 

220 

2.  Where  a  power  is  given  to  a 
donee  to  appoint  property  to  "all, 
any  or  either "  of  several  persons 
named,  or  to  all,  any  or  either  of 
their  lawful  issue,  tho  word  *'or," 


in  the  absence  of  any  indication 
of  a  contrary  intent,  has  a  discre- 
tionary, not  a  substitutional,  im- 
port. Id. 

3.  The  term  "person,"  as  used  in 
the  provision  of  the  Penal  Code 
(§  154),  making  a  willful  omission 
to  perform  any  duty  enjoined  by 
law  upon  any  public  officer  or 
upon  any  person  holding  a  public 
trust  or  employment,  where  no 
special  provision  shall  have  been 
made  for  punishment  of  such  de- 
linquency, punishable  as  a  misde- 
meanor, mcludes  a  corporation  as 
well  as  a  natural  person.  People 
V.  L.  I.  R.  R.  Co.  506 


DEMURRAGE. 

1.  In  the  absence  of  a  stipulation  in 
a  bill  of  lading  for  the  payment  of 
demurrage  by  the  consignee,  in 
case  of  detention  of  the  vessel  by 
the  consignor  for  loading  for  an 
unreasonable  length  of  time,  dam- 
ages in  the  nature  of  demurrage 
may  be  recovered  from  the  latter. 
Van  Etten  v.  Keicton.  143 

2.  The  fact  that  the  consignee  of 
goods  is  the  owner,  and  as  such 
takes  part  in  the  negotiations  with 
the  shipper  as  to  the  rate  of  freight, 
does  not  constitute  him  the  ship- 
per, and  where  the  vendor  accepts 
a  bill  of  lading  in  which  he  is 
named  as  shipper,  the  acceptance 
of  it  by  him  creates  a  contract  fix- 
ing his  relation  as  such,  and  im- 
posing upon  him  the  obligations 
arising  therefrom,  which  the  law 
has  previously  declared  to  be  as- 
sumed by  those  entering  into  such 
a  contract.  Id. 

3.  Accordingly  held,  that  a  vendor 
who  had  shipped  to  the  vendee 
the  goods  sold,  receiving  a  bill  of 
lading  in  which  he  was  named  as 
shipper,  and  which  contained  no 

{)rovision  as  to  demurrage,  was 
iable  to  the  shipowner  for  dam- 
ages caused  by  an  unreasonable 
delay  in  loading.  Id, 


DEMURRER 
See  Plbadixo. 
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DESCENT. 

A.  conveyed  to  defendant  certain 
lands  by  deed  absolute  in  terms. 
A  died  leaving  a  widow  and  two 
minor  children;  after  his  death 
defendant  executed  a  declaration 
of  trust,  stating  that  the  convey- 
ance was  made  to  him  in  trust  to 
sell  the  lands  and  collect  the  rents, 
etc.,  for  the  benefit  of  the  widow 
and  children  of  the  grantor,  the 
widow  to  receive  one-third  the  net 
income  and  proceeds  of  sale  during 
life,  the  remaining  two- thirds  to 
be  used  for  the  support  and  educa- 
tion of  the  children  during  minor- 
ity, or  for  the  use  of  the  survivor 
in  case  of  the  death  of  either 
without  issue  before  his  majority, 
the  trust  to  terminate  when  the 
younger  of  the  children  or  the 
survivor  became  of  age;  the  prop- 
erty unsold  then  to  be  conveyed 
to  the  children  as  joint  tenants, 
subject  to  the  widow's  dower 
right,  and  the  proceeds  of  sales 
and  unexpend^  income  to  be 
equally  divided  between  them 
after  first  paying  to  the  widow 
the  value  of  her  interest.  In  case 
of  the  death  of  both  children  with- 
out issue  before  the  age  of  matur- 
ity, the  property  and  trust  fund 
then  to  be  conveyed  and  paid  over 
to  her.  The  widow  died,  and  there- 
after both  of  the  children  died  dur- 
ing minority,  both  on  the  same 
day,  but  one  surviving  the  other. 
The  immediate  relatives  left  were 
defendant,    brother    of    A.,   and 

flaintift,  brother  of  his  widow, 
n  an  action  to  determine  their 
rights  in  the  trust  property,  lield, 
tl^t  the  deed  and  the  declaration 
of  trust  were  to  be  considered  as 
one  instrument;  that,  under  it, 
the  children  took  a  vested  future 
estate,  defeasible  by  death,  during 
minority;  that  the  limitation  over 
to  the  widow  created  in  her  an 
estate  in  expectancy,  limited  upon 
the  contingencies  of  the  death  of 
both  children  in  infancy,  and  de- 
feasible by  her  death  before  that 
of  her  cnildren;  that,  therefore, 
it  was  defeated  by  such  death, 
and  assuming  that  thereupon  the 
estate  of  the  children  became 
indefeasible,  one-lialf  descended 
first  to  the  survivor,  and  from 
and  through  him  the  whole  of  it 
to  the  parties  to  this  action  in  the 


Sroportion  of  three-fourths  to  the 
efendant      and     one-fourth    to 
plaintijS.     KnowlUm    v.    Atkins. 
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DEVISE. 

GteneraU}r  and  in  the  absence  of  any 
indication  of  a  contrary  intention, 
the  word  "issue"  in  a  devise  in- 
cludes in  its  meaning  all  descend- 
ants.   Drake  v.  DrcSce.  220 

See  WiLLa 


DISTRICT  ATTORNEY. 

1.  The  duty  of  prosecution  for 
criminal  offenses  committed  in  a 
county  devolves  upon  its  district 
attorney,  and  as  incidental  thereto, 
he  has  the  power  to  do  that  which 
is  essential  to  such  prosecution. 
(1  R.  S.  388,  §  89.)  PeopU  ex  rel. 
V.  Bd,  Baprs.  Columbia  Co.  1 

2.  All  expenses  necessarily  incurred 
by  said  officer  in  the  performance 
of  such  duty,  or  the  exercise  of 
the  power,  are  a  county  charge. 
(1  R.  8.  385,  §  8.)  Id. 

3.  The  duty  embraces  whatever  is 
essential  to  bring  a  criminal  to 
trial,  as  w^ell  as  the  proceedings 
on  trial;  and  so,  if  he  is  in  a  foreign 
jurisdiction,  it  includes  efforts  to 
effect  his  arrest  and  custody  for 
the  purposes  of  extradition,  in 
order  that  he  may  be  brought 
within  the  jurisdiction  of  the 
court.  Id. . 

4.  It  is  not  essential  to  such  arrest 
and  custody  that  extradition  pro- 
ceedings should  first  have  been 
instituted.  Id. 

5.  A  claim  of  a  district  attorney  for 
expenses  necessarily  incurred  by 
him  in  procuring  such  an  arrest 
and  imprisonment  is  not  within 
the  prohibition  of  the  Penal  Code 
(g  51),  which  makes  it  a  misde- 
meanor for  an  officer  of  the  state 
to  ask  or  receive  compensation  for 
expenses  incurrred  in  procuring 
the  extradition  of  a  fugitive  from 
justice.  Id. 

6.  One  C.  having  been  indicted  in 
Columbia  county  for  forgery,  fled 
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to  Canada.  The  relator,  who  was 
district  attomev  of  that  county, 
went  to  Canada,  instituted  pro- 
ceedings and  procured  the  arrest 
and  imprisonment  of  C.  until, 
through  extradition  proceedings 
instituted  by  him,  he  procured 
the  return  of  the  prisoner  to  said 
county.  The  board  of  supervi- 
sors of  said  county  refused  to 
audit,  allow  and  provide  for  the 
payment  of  the  relator's  necessary 
expenses  in  Canada  for  the  pur- 
poses specified.  In  proceedings 
by  mandamus  to  compel  such 
audit,  etc.,  held,  that  the  said  ex- 
penses were  a  proper  county 
charge;  and  that  the  relator  was 
entitled  to  the  writ.  Id. 


EASEMENT. 

1.  An  easement  may  be  created 
although  the  dominant  and 
servient  estates  are  not  contiguous. 
Cody  V.  Springfield  Water  Works 
Co,  118 

2.  M.  was  the  owner  of  a  lot  in  the 
village  of  S.,  upon  which  was  a 
spring.  A  pipe  conveyed  water 
from  said  sprmg  alon^  a  village 
street.  M. ,  by  written  mstrument 
under  seal  duly  acknowledged  and 
recorded,  conveyed  to  plaintiff, 
who  was  the  owner  of  a  lot  sepa- 
rated from  M.'s  lot  by  a  street  in- 
tersecting that  in  which  the  pipe 
was  laid,  the  right  of  taking  and 
conveying  through  a  hall-inch 
pipe  from  the  main  pipe  all  the 
water  necessary  for  the  family 
use  of  plaintiff,  or  his  heirs  ancl 
assigns,  owning  or  occupying  his 
said  lot, "  to  have  and  to  hold  the 
said  right  and  privilege  forever." 
Plaintiff  laid  a  pipe  from  the 
main  pipe,  through  which  his 
house  was  supplied  with  water. 
M.  conveyed  all  his  interest  in 
the  spring  to  defendant;  it  know- 
ing of  plaintiff's  water  rights, 
cut  off  his  supply.  In  an  action 
to  restrain  defendant  from  inter- 
rupting the  flow  of  water  to  plain- 
tiff's premises  and  to  restore  the 
connection,  etc.,  Jieldy  that  plain- 
tiff's right  was  not  personal  or  in 
gross,  but  was  one  connected 
with  his  lot  and  amounted  to  an 
easement;  and  that  plaintiff  was 
entitled  to  the  relief  sought. '    Id. 


8.  When  the  owner  of  land  sells  and 
conveys  part  thereof,  he  im- 
pliedly grants  all  those  apparent 
and  visible  easements  which  at 
the  time  of  the  grant  were  used 
by  said  owner  for  the  benefit  of 
the  part  granted,  and  which  are 
necessary  for  the  reasonable  use 
thereof.    Pains  v.  Chandler,    385 

4.  This  rule  is  not  confined  to  con- 
tinuous easements,  or  to  an  abso- 
lute necessity  for  the  use,  but 
applies  to  those  artificial  arrange- 
fnents  which  openly  exist  at 
time  of  the  sale  and  affect  materi- 
ally the  value  of  the  estate  granted. 

Id. 

5.  The  distinction  so  far  as  the 
question  of  necessity  is  concerned 
between  cases  of  implied  grants 
and  of  implied  reservations  pointed 
out.  Id. 

6.  Defendant  was  the  owner  of  two 
adjoining  farms,  upon  one  was  a 
spring,  from  which  pipes  had  been 
laid  conducting  the  water  to  the 
barnyard  on  the  other,  thus  fur- 
nishing suflScicnt  water  for  the 
stock  thereon  and  other  domestic 
uses.  Defendant  sold  and  con- 
veyed the  farm  so  supplied  to 
plaintiff  hy  deed  which  conveyed 
the  land  with  appurtenances,  but 
made  no  mention  of  the  spring  or 
the  pipes.  Defendant  thereafter 
dug  a  well  upon  his  farm  a  few 
feet  from  the  spring,  and  upon 
higher  ground  and  from  it  a  ditch 
nmning  parallel  with  said  pipes; 
this  resulted  in  lowering  the  water 
of  the  spring  below  the  mouUi 
of  the  pipe  so  as  to  deprive  plain- 
tiff of  the  use  of  the  water.  In 
an  action  to  restrain  such  inter- 
ference with  the  water  of  the 
spring,  etc.,  the  court  found  that 
the  uninterrupted  flow  of  the 
water  was  essential  to  the  full  en- 
joyment of  the  estate  convened. 
Jleld^  that  plaintiff  was  entitled 
to  the  relief  sought;  that  the  fact 
that  the  diversion  was  not  caused 
by  any  direct  interference  with 
the  waters  of  the  spring  was  im- 
material. Id. 

7.  It  seems  the  fact  that  defendant's 
act  was  malicious  was  not  mate- 
rial, as  unless  it  interfered  with 
plaintiff's  legal  rights  it  was  not 
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actionable    because    done   mali- 
ciously. Id. 

8.  In  1877  W.  &  B.  conveyed  to  M., 
"trustee,"  a  certain  stnp  of  land 
seventy-five   feet   wide    "to   be 
used  only  for  railroad  purposes." 
M.  conveyed  said   land   to   H., 
"  trustee,    and  he  conveyed  to  T. 
None  of  the  deeds  disclosed  any 
beneficiary  of  a  trust,  or  contained 
any  limitation  upon  the  power  to 
convey.    W.  &  B.  conveyed  to  an 
ice  company  land,  including  part 
of  the  strip  subject  to  "a  right 
of  way   tLrough    said    premises 
seventy-five   feet    in    width    for 
railroad  purposes."    The  ice  com- 
pany built  an  ice-house  on  said 
land  and  laid  a  railroad  track  on 
said  strip.     In  1878  T.  granted  to 
said  company  the  right  to  pass 
and  repass  railroad  cars  over  said 
strip  for  the  purpose  of  said  ice 
business,   the  grant  stating   that 
"this  license  to  use  said  railroad 
is  not  an  exclusive  one,"  and  is 
only  assignable  "to  the  successors 
and  assigns  of  said  ice  business 
and  only  for  the  purposes  of  said 
business."    This  right  of  way  was 
the  only  means  the  ice  company 
had  of  communication   by   lanu 
with   defendant's   railroad    upon 
which  it  depended  for  transporta- 
tion of  ice  to  martcet  and  of  sup- 
plies to  its  ice-house.     In  1880, 
said   company  conveyed   all    its 
property  including  its  rights  in 
said  land  to  C.  and  H.,  who  have 
since  conducted  the  ice  business 
on  the  premises.     In  1886  T.  con- 
veyed said  strip  and  his  grantee 
conveyed  to  plaintiff.     De^ndant 
transported  over  the  track  laid  on 
said  strip  ice  and  supplies  for  the 
ice-house,   changed    the    location 
and  grade  of  the  track  somewhat 
and  to  some  extent  used  it  for 
purposes  not  connected  with  the 
ice  business.      In  an  action    for 
trespass,   held;  tliat  the  grant  of 
T.   to  the  ice  company  was  not 
simply  a  license,  but  conveyed  an 
easement  in  said  strip  irrevocable 
without  the  consent  of  both  parties 
or  their  successors;  and  running 
with  the  adjoining  land  of  the 
grantee  upon  which  the  ice  busi- 
ness was  conducted,  and  for  the 
benefit  of  which  the  grant  was 
made;  and  that  the  action  was  not 
maintainable.      G.  L.  d  P.  J.  R. 
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9.  One  who  acquires  title  by  deed 
to  an  easement  appurtenant  to 
land  has  the  same  right  of  prop- 
erty therein  as  he  has  in  the  land, 
ana  his  title  will  not  be  affected 
by  non-user  unless  there  is  lAiown 
against  him  some  adverse  posses- 
sion or  loss  of  title  in  some  of 
the  ways  recognized  by  law. 
Wdsfi  V.  Taylor.  450 

10.  Mere  non-user,  however  long 
continued,  does  not  create  an 
abandonment;  to  accomplish  tins 
there  must  be,  in  connection  with 
the  non-user,  facts  and  circum- 
stances showing  an  intention  on 
the  part  of  the  owner  of  the  ease- 
ment to  abandon  it.  Id. 

11.  Where  the  easement  is  a  right 
of  way  which  is  obstructed  by  a 
building  thereon,  to  estop  the 
owner  of  the  easement  from  assert- 
ing his  rights  it  is  essential  to 
prove  that  the  person  erecting  the 
building  was  induced  so  to  do  by 
the  conduct  or  language  of  said 
owner.  Id. 

12.  The  mere  erection  and  continu- 
ance of  a  gate  across  a  way  by  one 
of  several  having  an  easement 
therein,  is  no  evidence  of  aban- 
donment by  a  co-tenant,  in  the 
absence  of  evidence  that  the  ^ate 
was  used  to  exclude  him;  nor  is  it 
evidence  of  any  adverse  claim  on 
the  part  of  the  one  erecting  it,  and 
acquiescence  in  the  existence  of 
the  gate  is  not  prejudicial  to  the 
rights  of  the  co-tenant,  unless  an 
adverse  claim  is  brought  to  his 
knowl^ge.  Id. 

18.  In  an  action  to  compel  the  re- 
moval of  a  building  and  gate  upon 
land  over  which  I  plaintiff  had  a 
right  of  way  appurtenant  to  his 
premises,  created  by  grant,  defend- 
ant claimed  that  the  building  was 
erected  with  the  knowledge  and 
without  objection  on  the  part  of 
the  then  owners  of  plaintiff's  prem- 
ises, and  that  plaintiff  purchased 
with  knowledge  of  this  and  so 
was  estopped.  The  then  ownera 
were  a  widow  and  three  children; 
to  the  title  of  all  plaintiff  has  suc- 
ceeded.   The  evidence  failed  to 
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show  that  any  of  the  owners, 
except  the  widow,  who  was  a  life 
tenant  and  in  possession  of  the 
premises,  had  knowledge  or  in- 
formation of  the  erection.  Held, 
that  plaintiff  was  not  estopped 
from  asserting  his  right  to  the 
wa^  unless  all  of  his  grantors 
were  estopped;  and  that  knowl- 
edge on  the  part  of  the  widow  did 
not  affect  the  rights  and  did  not 
estop  the  children.  Id. 

14.  It  appeared  that  from  1846  to 
1879,  when  it  was  torn  down  by- 
plaintiff,  a  fence  was  maintained 
across  the  alley  by  defendant  and 
his  grantors,  and  that  in  1842  a 
brick  building  and  fence  were 
erected  by  the  then  owner  of 
plaintiff's  lot  across  the  alley, 
leaving  no  opening  for  access  to 
the  alloy  until  1879,  when  plaintiff 
opened  a  door  through  the  fence. 
Held,  that  these  facts  did  not  estab- 
lish an  abandonment  of  the  ease- 
ment. Id. 

15.  By  the  deed  granting  the  ease- 
ment it  was  subject  to  a  just  pro- 
portion of  the  expenses  of  repairs, 
taxes  and  assessments.  It  ap- 
peared that  for  forty  years  all 
these  expenses  had  been  paid  by 
the  owners  of  defendant's  prem- 
ises; during  nearly  all  this  period 
the  said  widow  was  in  possession 
of  plaintiff's  premises  as  life  ten- 
ant. It  did  not  appear  that  any 
demand  was  ever  made  upon  her 
children  to  pay  their  share  of  such 
expenses,  or  that  two  of  them, 
who  lived  in  distant  places,  knew 
that  their  mother  had  refused  to 
pay.  Hdd,  that  in  the  absence  of 
such  refusal,  payment  by  defend- 
ant was  voluntary  and  gave  him 
no  rights  to  the  property;  that  as 
between  the  children  and  their 
mother  it  was  her  duty  to  pay  the 
proportion  of  such  expenses  prop- 
erly chargeable  to  them,  and  they 
had  a  right  to  assume  she  had 
done  so;  and  so,  that  the  mere  fact 
of  non-payment  was  no  evidence 
of  an  intention  to  abandon  the 
easement.  Id, 


ELMIRA  (CITY  OP). 

The  canal  board  having   declared 
abandoned   by  the  state  certain 


land,  part  of  the  Ohemiing  caoal, 
in  the  city  of  Elmira,  the  legisla- 
ture in  1872  (Chap.  786,  Laws  of 
1872),  conferred  upon  the  city 
authority  to  convert  the  abandoned 
land  into  a  street;  this  was  ac- 
cepted by  the  city.  Previous  to 
this,  the  state  had  granted  letters 
patent  for  a  portion  of  the  land  to 
an  individual.  In  1878  an  act  was 
passed  (Chap.  171,  Laws  of  1878) 
by  the  terms  of  which  the  state 
released  and  transferred  to  the 
city  the  abandoned  land  "  for  the 
use  and  purposes  of  a  street "  on 
condition  that  it  pay  to  the  claim- 
ants under  the  letters  patent  a  sum 
specified  "for  the  title  and  inter- 
ests of  the  state  and  of  said  de- 
fendants; "  the  same  to  be  raised 
by  assessment  upon  the  lands  to 
be  benefited  by  changing  the  camil 
into  a  street.  The  payment  was 
made  bv  the  city  and  accepted  by 
the  claimants.  By  act  of  1881 
(Chap.  482,  Laws  of  1881),  plain- 
tiffs, who  owned  lots  adjoining 
said  street,  acquired  whatever 
title  then  remained  in  the  state,  to 
the  center  of  the  street  opposite 
their  lots.  In  an  action  to  restrain 
defendant,  a  street  railroad  corpo- 
ration, from  laying  its  tracks  on 
that  portion  of  the  street,  kdd, 
that,  by  the  act  of  1878,  the  city 
acquired,  not  merely  the  easement, 
but  all  the  title  of  the  state  then 
out.standing,  to  be  held  in  trust 
for  the  public  use  as  a  street;  and 
so,  that  plaintiffs  had  no  title  and 
the  action  was  not  maintainable. 
De  Witt  V.  Elmira  T,  R,  Co.     495 


EJECTMENT. 

1.  To  enable  one  who  has  title  to 
the  land  of  a  public  highway,  sub- 
ject to  the  public  easement,  to 
maintain  ejectment  therefor,  he 
must  show  that  defendant  has 
taken  exclusive  possession,  or  im- 
posed upon  the  land  some  burden 
inconsistent  with  the  public  ease- 
ment.     Westlake  v.  Kwih.  68 

2.  F.,  who  owned  to  the  center  of  a 
highway,  deeded  to  W.,  the  ad- 
joming  owner  on  the  opposite 
side,  a  strip  of  land  along  it  and 
all  his  right,  title  and  interest 
therein.  One  object  of  the  con- 
veyance   was    to    enable  W.  to 


INDEX. 


651 


fltaighten  the  highway  and  the 
deed  recited  tlmt  the  grantee  was 
to  hold  the  granted  stnp  **  for  the 
uses  and  purposes  of  a  public 
road  or  highway,  and  for  no  other 
use  or  purpose; "  it  also  contained 
a  reservation  to  the  grantor  of 
'\the  same  privileges  on  said  pub- 
lic road  or  highway  as  they  now 
have  on  the  highway  as  at  present 
located"  in  front  of  F.'s  land.  W. 
thereupon  straightened  the  high- 
way and  built  a  retaining  wall 
within  the  strip  conveyed,  along 
the  line  of  F/s  mnd,  and  for  over 
twenty  years  the  strip  was  used 
as  a  highway  and  W.  and  his 
grantee  when  occasion  required 
repaired  the  wall.  Defendant, 
who  succeeded  to  F/s  title,  took 
possession  of  the  wall  to  the  ex- 
clusion of  the  plaintiff,  who  had 
succeeded  to  W.'s  title  aud  denied 
his  right  to  maintain  it.  In  an 
action  of  ejectment,  ?ield,  that  as 
when  the  deed  was  executed  the 
privileges  of  F.  on  the  highwav 
were  unrestricted  by  any  domi- 
nant right  of  the  owner  9n  the  op- 
I)osite  side,  under  the  recital  and 
reservation  in  the  deed,  his  riffht 
in  the  altered  highway  was  equiuly 
unrestricted  tlmt  tms  right  was 
restricted  by  the  wall  and  its 
maintenance  was  a  private  nuis- 
ance which  the  defendants  had 
the  right  to  abate;  and  so  that  a 
judgment  awarding  plaintiff  the 
land  upon  which  tne  wall  stands 
and  restraining  defendants  from 
interfering  with  it  was  error.    Id. 


EQUITY. 

1.  In  an  action  to  have  a  deed  exe- 
cuted by  plaintiffs  to  defendant, 
their  aunt,  set  aside  as  fraudulent 
it  appeared  and  the  trial  court 
foimd  in  substance  that  the  par- 
ties were  tenants  in  common  of 
the  premises;  that  for  a  number 
of  years  prior  to  the  execution  of 
the  deed  defendant  had  taken 
charge  of  the  premises  and  col- 
lected the  rent;  she  had  provided 
for  one  of  the  plaintiffs  and  a 
sister  when  minors,  and  plaintiffs 
confided  in  her  affection  and  care 
for  their  welfare;  that  defendant 
and  her  attorney,  known  to  and 
respected  by  plaintiffs,  preifented 
the  deed  to  them  for  execution, 


falsely  representing  that  it  was 
simply  an  mstrument  empowering 
defendant  to  collect  the  rents,  and 
thereby,  and  in  reliance  thereon^ 
plaintiffs  were  induced  to  exe- 
cute the  deed  without  reading  it, 
no  consideration  being  paid.  Seld, 
that  plaintiff's  right  to  eqi^table 
relief  was  not  defeated  by  their 
omission  to  read  the  deed;  and 
that  they  were  entitled  to  the 
relief  sought.     Smith  v.   Smith. 

62 

2.  Where  a  complaint  in  an  equity  ac- 
tion contains  a  prayer  for  general 
relief,  and  an  answer  is  inter- 
posed, plaintiffs  are  entitled  to 
any  relief  warranted  by  the  facts 
proved,  consistent  with  those  al- 
leged and  not  hostile  to  the  plead- 
er's theory  of  the  action,  al- 
though not  preciselv  conforming 
thereto.  Sogers  v.  Jv.  T.  cfc  T.  L. 
Co.  197 

3.  Stockholders  of  a  private  corpo- 
ration may  be  denied  equitable 
relief  a^inst  acts  of  the  corpora- 
tion which  do  not  affect  the  public, 
but  only  the  interests  of  its  stock- 
holders, and  which,  although  vltra 
tires,  are  not  per  ae  illegal  or 
malum  prohibitum^  where  the 
stockholders  asking  for  relief, 
have  assented  to  those  acts,  or 
have  acquiesced  therein  with  full 
knowledfgc  of  the  facts.  Skinner 
V.  SmitK  240 

4.  An  assignee  of  a  note  secured  by 
mortgage,  both  past  due  at  the 
time  of  the  assignment,  takes 
them  subject  to  all  the  equities 
which  any  person  could  enforce 
against  the  assignors.  There  is 
no  distinction  in  this  regard  be- 
tween equities  existing  in  favor  of 
the  debtor  and  those  in  favor  of  a 
third    person.      Owen   v.   Etans. 

514 

ESTOPPEL. 

1.  Defendant  insured  a  cargo  of  com 
on  a  canal  boat  against  all  perils 
and  losses  which  should  occur  on 
the  voyage,  excepting  those  '  *  aris- 
ing from  or  caused  by  ice."  The 
policy  contained  this  provision : 
**  It  IS  understood  there  can  be  no 
abandonment  of  the  subject  in- 
sured, nor  shall  the  acts  of  the 
insurers  or  their  agents  in  recover- 
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ing,  saving  or  disposing  of  the 
property  hereby  insured  be  con- 
sidered a  waiver  or  an  acceptance 
of  an  abandonment,  nor  as  afidrm- 
ing  or  denying  any  liability  under 
this  policy ;  but  such  acts  shall  be 
considered  as  done  for  the  benefit 
of  §11  concerned,  without  preju- 
dice to  the  rights  of  either  party." 
The  boat  having  been  injured  by 
ice  and  the  com  damaged  by  wet- 
ting, it  was  first  taken  possession 
of  by  a  state  oflicer  and  then  de- 
fendants' agent  took  charge  of  it, 
removed  therefrom  the  com  that 
was  not  damaged,  which  was  de- 
livered to  and  accepted  by  plain- 
tiffs, and  sold  the  damaged  com; 
the  proc€»eds,  after  deducting  ex- 
penses of  sale,  were  paid  over  to 
plaintiffs,  "without  prejudice," 
to  which  course  of  procedure 
plaintiff  made  no  objection.  In 
an  action  upon  the  policy,  hdd, 
that  the  loss  having  been  caused 
by  a  risk  expressly  excepted  no 
liability  existed  under  the  policy; 
that  defendant  by  taking  posses- 
sion of  the  cargo  did  not  acknowl- 
edge its  liability  for  the  loss,  and 
was  not  estopped  from  contesting 
it,  and  no  estoppel  could  be  created 
by  subsequent  acts  of  waiver  or 
conduct  on  defendants'  part,  un- 
less they  amounted  to  a  conversion, 
and  as  what  was  done  in  saving 
the  cargo  was  pursuant  to  the  pro- 
visions of  the  policy  and  were  for 
the  benefit  of  all  concerned,  there 
was  no  conversion,  and  so  defen- 
dants were  not  liable.  Schuyler  v. 
Photniz  Ins.  Co.  345 

It  Where  a  right  of  way  is  ob- 
structed by  a  building  thereon,  to 
estop  the  owner  of  the  easement 
from  asserting  his  rights  it  is 
essential  to  prove  that  the  person 
erecting  the  building  was  induced 
so  to  do  by  the  conduct  or  lan- 
guage of  said  owner.  Welsh  v. 
Taylor.  450 

8.  In  an  action  to  compel  the  re- 
moval of  a  building  and  gate  upon 
land  over  which  plaintiff  had  a 
right  of  way  appurtenant  to  his 
premises,  created  by  grant,  de- 
fendant claimed  that  the  building 
was  erected  with  the  knowledge 
and  without  objection  on  the  part 
of  the  then  owners  of  plaintiff's 
premises,  and  that  plaintiff  pur- 


chased with  knowledge  of  this, 
and  so  was  estopped.  The  then 
owners  were  a  widow  and  three 
children;  to  the  title  of  all  plain- 
tiff has  succeeded.  The  evidence 
failed  to  show  that  any  of  the 
owners,  except  the  widow,  who 
was  a  life  tenant  and  in  possession 
of  the  premises,  had  knowledge 
or  information  of  the  erection. 
Held,  that  plaintiff  was  not  es- 
topped from  asserting  his  right 
to  the  way  unless  all  of  his  grant- 
ors were  estopped;  and  that 
knowledge  on  the  part  of  the 
widow  did  not  affect  the  rights 
and  did  not  estop  the  children.  Id, 

4.  K.,  with  moneys  fraudulently  ob- 
tained from  plaintiff,  purchased 
of  defendant,  the  First  National 
Bank,  a  draft  upon  a  New  York 
bank.  N.  then  fled  to  Canada,  tak> 
ing  the  draft  with  him,  which  he 
transferred  for  value  to  the  defend- 
ant P.  In  an  action  commenced 
against  N.  the  summons  was 
served  by  publication  against  him 
as  a  non-resident.  An  attachment 
was  issued,  by  virtue  of  which  the 
sheriff  assumed  to  levy  upon  the 
sum  paid  by  N.  to  the  defendant 
bank  for  the  draft,  by  serving  no- 
tice that  he  levied  on  moneys  in 
its  hands  belonging  to  N.,  and  all 
deposits  made  by  him  or  debts 
owing  by  the  bank  to  him.  A 
judgment  was  entered  in  such 
action,  proof  by  afildavit  having 
been  produced  that  property  of 
the  defendant  had  been  levied  on 
by  virtue  of  the  attachment.  In 
an  action  in  the  nature  of  a  credit- 
or's suit,  it  appeared  that  plaintiff 
procured  the  arrest  of  N.  in  Can- 
ada, and  before  the  commence- 
ment of  the  action  in  which  the 
attachment  w^as  issued  made  a 
settlement  with  him,  acknowledg- 
ing full  satisfaction.  Defendant 
P.  was  present  at  the  settlement, 
and  at  plaintiff's  procurement  and 
solicitation,  and  upon  its  repre- 
sentation that  it  would  be  proper 
and  safe  so  to  do,  purchased  the 
draft  from  N.,  thus  furnishing 
him  with  money  with  which  to 
effect  the  settlement.  Held,  that 
plaintiff  was  bound  by  its  repre- 
sentations, and  so,  was  estopped 
from  disputing  P.'s  title  to  the 
draft.  Capital  City  Bank  ▼. 
Fiarent,  527 
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A  grantee  of  mortgaged  prem- 

Ues,  who  has  placed  fixtures  thereon, 
is  estopped  by  judgment  in  cu^tion  to 
foreclose  the  mortgage  to  which  he  was 
made  a  party  from  thereafUr  claim- 
ing the  fixtures  as  against  purchaser 
on  the  foreclosure  sale. 

See  McFadden  v.  Allen,  489 


EVIDENCE. 

1.  Defendants  contracted  to  purchase 
of  B.  &  Co.,  plaintiff's  assignors,  a 
specified  quantity  *'  of  Free  Pre- 
anger  coflfee  to  arrive."  The  ven- 
dors tendered  on  arrival  coffee 
which  was  not  "Free  Prean^er," 
hut  was  ' '  Pondok  Gedeh. "  L;  pon 
trial  of  an  action  upon  the  con- 
tracts plaintiffs  proved  that  before 
the  arrival  of  the  coffee  they  re- 
ceived samples  thereof  which  they 
delivered  to  defendants;  the  marks 
thereon  indicated  to  the  trade  that 
the  coffee  was  "Pondok  Gedeh." 
Defendants  retained  the  samples 
for  two  days  and  then  delivered 
them  to  brokers,  with  instructions 
to  offer  the  coffee  for  sale.  Plain- 
tiffs then  offered  to  show  a  trade 
custom  in  New  York  making  it 
the  duty  of  a  buyer  to  accept  or 
reject  coffee  immediately  after  the 
receipt  and  examination  of  such 
samples.  Held,  that  the  offer  was 
properly  rejected,  as  the  sale  was 
not  by  sample,  and  by  the  con- 
tract defendants  were  entitled  to 
await  the  arrival  of  the  coffee  and 
its  inspection  in  bulk  before  ac- 
ceptance.    QDonohue  v.  Leggett, 

40 

2.  Also  held,  that  evidence  offered  by 

Slaintiffs  to  the  effect  that  when 
efendants  delivered  the  samples 
to  the  brokers  they  instructed 
them  to  Sell  the  coffee  as  "Free 
Preaneer  "  was  properly  excluded ; 
that  the  trial  of  the  experiment 
whether  the  coffee  could  be  so 
sold,  in  the  absence  of  evidence  of 
its  success  did  not  establish  that 
in  trade  signification  the  coffee  in 
question  was    "Free  Preanger." 

Id. 


3.  To  bring  a  case  within  the  rule 
admitting  parol  evidence  to  com- 
plete an  entire  agreement  of  which 
a  writing  is  only  a  part,  the  writ- 
ing must  appear  on  inspection  to 


be  an  incomplete  contract,  and 
the  parol  evidence  must  be  con- 
sistent with  and  not  contradictory 
to  the  written  instrument.  Case 
V.  Ph/Bnix  Bridge  Co.  78 

4.  Plaintiff  entered  into  a  written 
agreement  with  defendant  to  sink 
certain  piles  for  an  iron  pier,  and 
to  place  the  iron  traverse  girders, 
etc.;  he  "to  put  all  iron  in  place 
in  thirty  days  after  sufficient  iron 
has  been  delivered,  provided  that 
the  iron  is  delivered  in  regular 
order  and  quantity,  and  that  the 
fioor  is  laid  as  required  for  the 
erection  of  the  iron."  Defendant 
agreed  to  deliver  the  iron  as  re- 

auired.  In  an  action  to  recover 
amages  alleged  to  have  been 
caused  by  defendant's  delay  in 
delivering  the  iron  and  laying  the 
floor,  plaintiff  was  allowed  to 
prove,  under  objection  and  ex- 
ception, that  defendant,  before 
the  execution  of  the  written  agree- 
ment, agreed  by  parol  that  the 
fioor  should  be  laid  so  that  plain- 
tiff could  complete  her  work 
within  thirty  days.  Held,  error; 
also  that  the  defendant  did  not 
obligate  itself  by  the  contract  to 
lay  the  fioor,  and  delay  in  that 
particular  had  no  other  effect 
than  to  relieve  plaintiff  from  her 
obligation  to  perform  within  thirty 
days,  and  could  not  be  made  the 
basis  of  a  claim  for  damages 
against  defendant.  Id. 

5.  The  provision  of  the  Code  (§  1848) 
declaring  that  "  the  account  of  the 
executor  or  administrator  as  ren- 
dered to  and  settled  by  the  surro- 
gate, may  be  used  as  presumptive 
evidence  of  any  of  the  facts  re- 
quired to  be  shown,"  in  an  action 
against  an  heir  to  charge  him  with 
a  debt  of  his  ancestor,  was  not 
intended  to  and  does  not  make 
mere  statements,  annexed  to  the 
account,  but  not  properly  before 
the  Surrogate's  Court  for  adju- 
dication, presumptive  evidence  in 
such  an  action  of  the  facts  stated. 
Bead  v.  Patterson.  128 

6.  Upon  the  trial  of  an  action  to 
charge  the  heirs  of  McC.  with  the 
payment  of  his  debts  the  account 
of  the  executor  was  introduced  in 
evidence,  to  which  was  attached 
a  schedule  entitled  "claims  pre- 
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seDted  not  passed  upon  or  dis- 
puted, or  claims  correct,  but  un- 
paid," the  executor  testified  that 
It  included  all  claims  brought  to 
his  knowledge;  that  the  validity 
of  some  of  these  were  disputed  by 
him.  There  was  no  evidence  to 
support  a  majority  of  these  claims, 
and  it  did  not  appear  that  they 
were  verified  as  required  by  law. 
The  trial  court  in  its  findmg  as 
to  the  amount  of  indebtedness,  in- 
cluded all  the  claims  set  forth  in 
said  schedule.  Held  error;  that 
the  schedule  was  not  presump- 
tive evidence  that  the  claims  enu- 
merated in  it  were  debts  of  the 
decedent.  Id. 

7.  The  acceptance  of  a  bill  of  lading 
by  a  shipper,  with  knowledge  of 
its  contents,  makes  it  a  binding 
contract,  and  defines  the  rights 
and  liabilities  of  the  parties  to  it; 
and  while  it  has  a  two- fold  char- 
acter, i.  e. ,  that  of  a  receipt  and  a 
contract,  and  while  it  seemn  as  a 
receipt,  it  is  as  between  the  ship- 
per and  the  shipowner  explainable, 
parol  evidence  is  not  admissible  to 
vary  the  terms  of  that  portion  of 
it  which  constitutes  the  contract. 
VanEtteny.  Newton.  143 

8.  In  an  action  to  recover  an  amount 
alleged  to  have  been  deposited  by 
S.  &  W.  with  defendant,  a  private 
banker,  and  the  debt  transferred 
by  said  firm  to  plaintiff,  the  de- 
posit was  alleged  to  be  the  avails 
of  a  note  discounted  by  defendant; 
the  discount  was  denied.  A  wit- 
ness for  plaintiff,  who  it  had  sent 
to  defendant  to  demand  payment, 
testified  in  substance  that  he  askecl 
defendant's  cashier  to  sec  his 
books,  but  was  not  permitted  to 
do  so.  Defendant  produced  his 
books  on  trial,  including  that  of 
bills  discounted,  and  was  permit- 
ted under  objection  and  exception 
to  show  that  it  did  not  contain  an 
entry  of  the  alleged  discount. 
Ilcla,  no  error.  First  Nat.  Bank 
V.  Clark.  368. 

9.  A  recital  in  a  judgment  record  of 
service  of  summons  in  an  action 
upon  an  infant  defendant,  while 
prima  facie,  is  not  conclusive 
evidence  of  the  fact,  as  against 
such  defendant,  and  he  is  at  liberty 
to  show  that  the  service  was  not 
in  fact  made.     Smith  v.  Beid,  568 


Where  a  party  reads  in  eci- 

denee  part  of  a  letter  written  by  the 
opposite  party,  ths  latttr  is  entitled  to 
read  the  ot/ier  part. 

See  Fleiechman  v.  ToptitE.         849 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

In  an  action  to  foreclose  a  mortgage 
these  facts  appeared :  By  the  terms 
of  a  copartnership  agreement  be- 
tween H.  and  C.  it  was  provided 
that,  in  case  of  the  death  of  either, 
the  business  should  be  continued 
by  the  survivor  for  five  years 
after  such  death;  the  estate  of 
the  decedent  receiving  and  bear- 
ing the  same  share  of  profits  and  * 
losses,  as  he  would  had  he  lived. 
0.  died  leaving  a  will  by  which  he 
appointed  his  executors  trustees, 
giving  to  them  in  trust  his  resid- 
uary estate  which  included  his 
interest  in  the  partnership  assets; 
this  amounted  to  about  $50,000. 
The  will  made  no  mention  of  the 
firm  business,  but  gave  to  the 
executors  power  to  continue  any 
existing  investments.  At  the 
time  of  the  death  of  C.  the  co- 
partners held  an  executory  con- 
tract for  the  purchase  of  certain 
real  estate;  after  such  death  the 
premises  were  conveyed  to  H.  as 
"survivor."  H.  carried  on  the 
business  as  survivor  without  ob- 
jection on  the  part  of  said  exec- 
utors; he  borrowed  money  of 
plaintiff  to  be  used  in  the  business 
and  which  was  so  used  giving  two 
mort^ges  to  secure  the  same,  the 
one  in  suit  executed  by  him  as 
•*  survivor"  upon  said  premises 
which  contain^  a  consent  thereto 
on  the  part  of  the  executors  and 
to  which  they  were  parties  for  the 
purposes  simply  of  such  consent, 
the  other  upon  his  individual 
property.  Subsequently  said  exec- 
utors made  a  loan  out  of  the 
assets  of  the  estate  to  H.  to  be 
used  in  the  business,  taking  as 
security  a  mortgage  on  said  prem- 
ises executed  by  him  individ- 
ually and  as  survivor.  HM,  that 
the  acts  of  H.  as  survivor  in  con- 
tinuance of  the  firm  business,  done 
with  the  consent  of  the  said  exec- 
utors and  trustees  were  lawful; 
and  so,  plaintiff's  mortgage  was 
valid  and  binding,  and  any  hen 


INDEX. 


655 


of  C.'s  estate  upon  the  firm  prop- 
erty was  thereby  postponed  to 
the  lien  of  said  mortgage;  also 
that  equity  reauired  that  the  debt 
secured  should  be  satisfied  from 
the  mortgaged  property  before 
recourse  was  had  to  the  indi- 
vidual property  of  H.  Bell  v. 
llepworth,  442 

FIRE. 

Under  and  by  the  act  of  1860  (Chap. 
345,  Laws  of  1860),  in  reference  to 
the  rights  and  liabilities  of  lessees 
of  buildings  in  case  of  their  de- 
struction by  the  elements,  or  in- 
jury so  as  to  be  untenantable, 
upon  the  destruction  by  fire  of  a 
building  occupied  by  a  tenant, 
the  relation  between  a  tenant  and 
his  landlord  is  dissolved,  unless 
he  elects  that  it  sliall  continue. 
Fleisehman  v.  Taplitz.  849 


Wher»    license 


convmon 

counsel  of  city  to  erect  wooden  build- 
ing within  fire  limits  has  been  <ieted 
upon,  it  may  not  be  revoked. 
See  City  of  Buffalo  v,  Chadeayne. 

163 

FIXTURES. 

1.  In  determining  as  between  mort- 
gagor and  mortgagee  whether 
articles  on  the  mortgaged  prem- 
ises at  the  time  of,  or  placed 
thereon  by  the  mortgagor,  after 
the  execution  of  the  mortgage  are 
fixtures,  the  same  rules  apply  as 
between  grantor  and  grantee. 
McFbdden  v.  Allen.  489 

2.  So,  also,  the  same  rules  apply  to 
articles  annexed  to  the  premises  by 
a  subsequent  grantee,  or  a  vendee 
in  possession  under  an  executory 
contract  to  purchase.  Id. 

8.  The  lien  of  a  mortgagee,  there- 
fore, covers  all  that  was  realty 
when  he  accepted  the  security  and 
all  accessions  to  the  realty,  except 
when  by  a  valid  agreement  to 
which  he  was  a  party,  the  character 
of  chattels  is  impressed  upon  them. 

Id. 

FORECLOSURE. 

1.  K.,  who  held  the  title  to  certain 
premises  subject  to  the  lien  of  a 
mortgage,  executed  to  the  mort- 
gagor a  bond  by  which  he  obli- 
gated himself  to  i>ay  any  deficiency 


arising  on  foreclosure  of  the  mort- 
gage. K.  conveyed  the  premises 
to  defendant  L.,  who,  by  his  deed, 
assumed  and  agreed  to  pay  the 
mortgage,  which  the  deed  stated 
was  held  and  owned  by  plaintiff, 
and  the  amount  of  which  was 
reserved  as  a  portion  of  the  con- 
sideration. In  an  action  to  fore- 
close the  mortgage,  held,  that 
plaintiff  was  entitled  to  judg- 
ment against  L.  for  any  deficiency; 
that  L.'s  covenant  to  pay  the 
mortgage  might  be  regarded  as 
indemnity  to  K.,  and  to  that  ex- 
tent he  stood  in  the  relation  of 
surety  to  the  latter,  and  ^  for  the 
purpose  of  relief,  founded  upon 
the  doctrine  of  equitable  subroga- 
tion, might  be  so  treated  by  the 
plaintiif;  also  that  L.'s  promise  to 
K.  was  for  the  benefit  of  plaintiff, 
and  had  the  requisite  consideration 
to  support  it.      Wager  v.   Link. 

122 

2.  The  judgment  below  was  in  favor 
of  L.,  holding  that  he  was  not  lia- 
ble for  the  deficiency.  Held,  that 
it  was  reviewable  here;  that  such 
portion  of  the  judgment  was  not 
interlocutory,  but  final.  Id. 

3.  In  foreclosure  actions  the  ques- 
tion of  liability  for  a  deficiency 
must  be  determined  by  the  judg- 
ment. Id. 

4.  It  see?ns  the  liability  of  a  grantor 
of  mortgaged  premises  to  pay  a 
mortgage  thereon  is  essential  to 
the  creation  of  a  liability  on  the 
part  of  his  grantee  unaer  an  as- 
sumption of  the  mortgage  by  the 
latter,  and  it  is  also  essential  that 
the  deed  be  effectual  to  convey 
the  title  to  such  grantee.  Id. 

5.  An  action  by  the  vendor  to  fore- 
close a  contract  not  under  seal  for 
the  sale  of  real  estate  is  an  action 
upon  the  contract,  within  the 
meaning  of  the  Statute  of  Limi- 
tations (Code  Civ.  Pro.  §§  880, 
382),  and  so,  if  brought  more 
than  six  years  after  the  default,  is 
barred  by  the  statute.  (Lanixjn, 
J.,  dissenting.)    Plet  v.    WiUson. 

189 

6.  In  an  action  to  foreclose  a  mort- 
gage these  facts  appeared:  By  the 
terms  of  a  copartnership  agree- 
ment between  H.   and  C.  it  was 
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provided  that,  in  case  of  the  death 
of  either,  the  business  should  be 
continued  by  the  survivor  for 
five  years  after  -such  death;  the 
estate  of  the  decedent  receiving 
and  bearing  the  same  share  of 
profits  and  losses,  as  he  would  had 
he  lived.  C.  died  leaving  a  will 
by  which  he  app|ointed  his  execu- 
tors trustees,  giving  to  them  in 
trust  his  residuary  estate  which 
included  his  interest  in  the  part- 
nership assets;  this  amounted  to 
about  150,000.  The  will  made  no 
mention  of  the  firm  business,  but 
gave  to  the  executors  power  to 
continue  any  existing  investments. 
At  the  time  of  the  death  of  C.  the 
copartners  held  an  executory  con- 
tract for  the  purchase  of  certain 
real  estate;  after  such  death  the 
premises  were  conveyed  to  H.  as 
**  survivor."  H.  carried  on  the 
business  as  survivor  without  ob- 
jection on  the  part  of  said  execu- 
tors; he  borrowed  money  of  plain- 
tiff to  be  used  in  the  business  and 
which  was  so  used  giving  two 
mortgages  to  secure  the  same,  the 
one  m  suit  executed  by  him  as 
"survivor"  upon  said  premises 
which  contained  a  consent  thereto 
on  the  part  of  the  executors  and 
to  which  they  were  parties  for  the 
purposes  simply  of  such  consent, 
the  other  upon  his  individual 
property.  Subsequently  said  ex- 
ecutors made  a  loan  out  of  the 
assets  of  the  estate  to  H.  to  be 
used  in  the  business,  taking  as 
security  a  mortgage  on  said  prem- 
ises executed  by  him  individually 
and  as  survivor.  Held,  that  the 
acts  of  II.  as  survivor  in  continu- 
ance of  the  firm  business,  done  with 
the  consent  of  the  said  executors 
and  trustees  were  lawful;  and  so, 
plaintiff's  mortgage  was  valid  and 
binding,  and  any  lien  of  C.'s  es- 
tate upon  the  firm  property  was 
thereby  postponed  to  the  lien  of 
said  mortgage;  also  that  equity  re- 
quired that  the  debt  secured  should 
be  satisfied  from  the  mortgaged 
property  before  recourse  was  had 
to  the  individual  property  of  H. 
Bell  V.  HepioartK  442 


FORMER  ADJUDICATION. 

1.  Where  a  person  has  been   com- 
pelled by  the  judgment  of  a  court 


having  jurisdiction,  to  pay  dam- 
ages caused  by  the  negligence  of 
another,  which  ought  to  have  been 
paid  by  the  wrongdoer,  he  may 
recover  of  the  latter  the  amount 
so  paid,  unless  he  was  a  party  to 
the  wrong  which  caused  the  dam- 
age. Oceanic  8.  N.  Co,  v.  Campania 
T,  E,  461 

2.  This  rule  applies  to  final  judg- 
ments of  the  Circuit  Courts  of  the 
United  States;  as  the  same  force 
and  effect  must  be  ^ven  to  them 
by  the  courts  of  this  state  as  are 
given  to  the  j  udgments  of  our  own 
courts ;  and  this,  although  had  the 
action  been  brought  in  a  state 
court  the  plaintiff  therein  could 
not  have  recovered.  Id, 

8.  In  an  action  brought  to  recover 
damages  for  alleged  negliffence, 
the  amount  paid  by  plaintiff  pur- 
suant to  the  judgment  of  a  court 
having  jurisdiction  in  an  action 
against  him  by  one  injured  by  the 
negligence,  is  proof  of  the  liability 
in  the  first  action  to  the  plaintiff 
therein,  and  the  amount  thereof, 
at  least  where  the  wrongdoer  had 
notice  of  the  action  and  an  oppor- 
tunity to  defend.  But  the  judg- 
ment is  not  conclusive  as  to  the 
liability  of  the  latter;  this  must 
be  established  by  evidence  outside 
of  the  record  in  the  first  action. 

Id, 

A  grafitee  of  mortgaged  prem- 
ises, who  has  placed  fixtures  thereon, 
is  estopped  byjttdgment  in  auction  to 
foreclose  the  mortgage  to  which  he  was 
made  a  party  from  therec^fter  claim- 
ing the  fixtures  as  against  purchaser 
on  the  foreclosure  sale. 

See  McFadden  v.  Aden,  489 

Where  facts  material  to  the 

issues  in  an  action  were  inwlved  and 
have  been  determined  in  a  prior  ac- 
tion hetuoeen  the  parties,  that  ~is  con- 
clusive, and  they  may  not  be  relitigated. 

See  Montrose  v.  Wanamaker.     580 


FRAUD. 

1.  Inexcusable  negligence  may  not 
be  imputed  because  of  an  omis- 
sion of  vigilance  and  care,  which  is 
procured  by  the  fraud  of  another. 
Smith  V.  Smith, 
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&  In  an  action  to  have  a  deed  exe- 
cuted by  plaintiffs  to  defendant, 
their  aunt,  Bet  aside  as  fraudulent, 
it  appeared  and  the  trial  court 
found  in  substance  that  the  parties 
were  tenants  in  common  of  the 
premises;  that  for  a  number  of 
years  prior  to  the  execution  of  the 
deed  defendant  had  taken  charge  of 
the  premises  and  collected  the  rent; 
she  had  provided  for  one  of  the 
plaintiffs  and  a  sister  when  minors, 
and  plaintiffs  confided  in  her  affec- 
tion and  care  for  their  welfare; 
that  defendant  and  her  attorney, 
known  to  and  respected  by  plain- 
tiffs, presented  the  deed  to  them 
for  execution,  falsely  representing 
that  it  was  simply  an  instrument 
empowering  defendant  to  collect 
the  rents,  and  thereby,  and  in 
reliance  thereon,  plaintiffs  were 
induced  to  execute  the  deed  with- 
out reading  it,  no  consideration 
being  paid.  Held,  that  plaintiffs 
right  to  equitable  relief  was  not 
defeated  by  their  omission  to  read 
the  deed;  and  that  they  were  en- 
titled to  the  relief  sought.         Id. 


FRAUD  (STATUTE  OP). 
8m  Statute  op  Fbauds. 


FRAUDULENT  CONVEY- 
ANCES. 

1.  In  an  action  by  judgment  credit- 
ors of  defendant  K.  to  set  aside 
as  fraudulent  a  deed  voluntarily 
executed  by  him  to  defendant  D. 
and  a  deed  executed  by  the  latter 
to  defendant  M.,  the  wife  of  K., 
which  deeds  were  recorded  three 
days  after  their  execution,  it  ap- 
peared that  at  the  time  of  the 
transfer  K.  was  negotiating  for 
the  purchase  of  a  business,  which 
purchase  was  consummated,  and 
the  indebtedness  upon  which 
plaintiffs'  judgments  were  recov- 
ered was  incurred  in  such  business 
more  than  a  year  after  the  convey- 
ances. It  did  not  appear  but  that 
K.  was  solvent  at  the  time  when 
he  conveyed,  or  that  the  business 
was  a  hazardous  one,  or  that  plain- 
tiffs, in  giving  him  credit,  relied 
upon  any  representation  of  his  or 
any  apparent  ownership  of  the 
real  estate.    Held,  that  a  finding 


that  the  deeds  were  ^ood  and  valid 
conveyances  as  against  plaintiffs 
was  justified.    Neuberger  v.  Keim, 

35 

2.  K.,  at  the  time  he  completed  the 
purchase  of  the  business,  repre- 
sented to  the  vendor  that  he  owned 
the  real  estate  conveyed;  his  wife 
became  surety  for  the  indebted- 
ness incurred  on  the  purchase; 
this  was  all  subsequently  paid, 
thereafter  the  indebtedness  to 
plaintiff  was  incurred.  Held,  that 
this  representation  did  not  indicate 
a  fraudulent  intent.  Id, 

8.  Where  a  transfer  of  personal 
property  is  set  aside  as  fraudulent, 
as  against  the  creditors  of  the 
transferrer,  in  an  action  brought 
by  them,  and  it  appears  that  prior 
to  the  transfer  the  property  was 
pledged  to  secure  a  valid  debt  to 
a  party  in  nowise  connected  with 
the  fraud,  and  that  the  fraudulent 
transferee  simply  received  the 
surplus  of  the  avails  of  the  sale 
of  the  property  after  deducting 
the  amount  of  the  debt,  the  cred- 
itors are  not  entitled  to  recover  of 
him  the  full  value  of  the  property, 
but  simply  the  value  of  the  inter- 
est transferred,  t.  e.,  the  value  of 
the  property,  deducting  the 
amoimt  of  the  debt.  Hamilton 
Nat,  Bank  v.  Hoisted.  520 

4.  However  scandalous  the  fraud 
may  be  a  court  of  equity  has  no 
power  to  award  judgment  for  a 
sum  exceeding  that  value,  in  order 
to  punish  the  party  for  his  wrong 
doing.  Id, 

5.  Where  it  appears  that  the  prop- 
erty was  sold  for  less  than  its  value 
the  creditors  are  not  limited  to  the 
price  received,  but  may  recover 
the  value  less  the  lien;  the  trans- 
feree having  acquired  title  wrong- 
fully, if  he  sold  for  less  than  the 
property  was  worth,  the  loss  must 
fall  upon  him.  Id, 

6.  A  judgment  creditor  cannot  be 
deprived  of  his  legal  right  to  en- 
force collection  of  his  judgment 
against  the  lands  of  his  debtor  by 
a  fraudulent  conveyance  thereof 
prior  to  the  entry  of  judgment, 
nor  can  he  by  such  a  conveyance 
be  forced  to  pursue  an  equitable 
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remedy  for  the  collection  of  his 
debt  instead  of  a  legal  one.  Smith 
V.  Beid.  668 

7.  Notwithstanding  the  fraudulent 
conveyance,  while  the  title  remains 
in  the  fraudulent  grantee  the  lien 
of  the  j  udgment  remains,  the  j  udg- 
ment  creditor  may  sell  the  land 
under  execution  on  his  judgment, 
and  the  purchaser  maj  impeach 
the  conveyance  in  a  smt  at  law  to 
recover  possession,  or,  if  he  can 
gain  possession,  defend  the  title 
thus  acquired  against  the  fraudu- 
lent grantee  or  those  claiming  un- 
der him.  Id. 

8.  Such  a  purchaser  in  possession 
may  invoke  the  aid  of  a  court  of 
equi^  to  remove  the  apparent 
cloua  on  his  title  caused  by  the 
fraudulent  conveyance,  and  to 
have  it  discharged  from  the  record, 
when  its  invalidity  does  not  appear 
upon  its  face.  Id, 

9.  This  is  a  continuing  right  which 
exists  as  long  as  there  is  occasion 
for  its  exercise;  and  so,  it  is  never 
barred  by  the  Statute  of  Limita- 
tions. Id. 

10.  While  the  purchaser  is  so  in 
possession,  claiming  title  under 
the  sheriff's  deed,  one  taking  a 
conveyance  from  the  fraudulent 
grantee  cannot  claim  as  a  bona  fide 
purchaser.  Id. 

11.  A  voluntary  conveyance  by  one 
indebted  at  the  time  is  presump- 
tively fraudulent.  (Follett,  Ch. 
J.,  and  Parkek,  J.,  dissenting.) 

Id. 

12.  The  fact  that  a  conveyance 
shows  upon  its  face  that  it  was 
voluntary  does  not  alone  prevent 
a  party  from  maintaining  an  action 
to  set  it  aside  as  a  cloud  on  his 
title.  The  conveyance  cannot  be 
judged  fraudulent  solely  upon  the 
ground  that  it  was  voluntary  (2 
K.  S.  137,  §  4),  and  extrinsic  evi- 
dence is  necessary  to  show  an  ex- 
isting indebtedness  of  the  grantor 
at  the  time  of  its  execution.      Id. 

13.  In  an  action  by  a  purchaser  on 
execution  sale  to  set  aside  two  con- 
veyances, made  without  consid- 
eration; one  by  the  debtor  to  a 


third  person,  and  one  bv  the  lat- 
ter to  the  debtor's  wife,  the  indebt- 
edness existing  at  the  time  of  the 
conveyances  was  shown;  also, 
that  judgments  were  subsequently 
recover^  thereon  and  executions 
issued  which  were  returned  unsat- 
isfied. Held  (Follett,  Ch.  J. ,  and 
Parker,  J.,  dissenting),  that  the 
evidence  was  sufQcient  to  estab- 
lish the  fraudulent  character  of 
the  transaction.  Id. 


GAMING. 
Bee  Betting  akd  Gaming. 


GRANTOR  AND  GRANTEE. 

It  seems  the  Iiabilitj|r  of  a  grantor  of 
mortgaged  premises  to  pay  a  mort- 
gage thereon  is  essential  to  the 
creation  of  a  liability  on  the  part 
of  his  grantee  under  an  assump- 
tion of  the  mortgage  by  the  latter, 
and  it  is  also  essential  that  the 
deed  be  effectual  to  convey  the 
title  to  such  grantee.  Wager  v. 
Unk.  122 

GRANTS. 
See  Deeds. 


GUARDIAN  AND  WARD. 

To  authorize  the  appointment  of  a 

fuardian  ad  litem  for  an  infant 
efendant,  the  moving  papers 
must  set  forth  the  facts  con&rring 
upon  the  court  authority  to  make 
the  order;  and  so,  under  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure (§  473),  authorizing  the 
court,  where  an  infant  defendant 
residing  in  the  state  ia  temporarily 
absent  therefrom,  to  make  an  order 
appointing  a  guardian  ad  litem, 
and  providing  that  the  summons 
may  be  served  upon  such 
guardian,  to  authorize  the  ap- 
pointment, the  moving  papers 
must  show  the  temporary  absence 
of  the  infant.    Smithy.  MM.    SeS 


HEALTH. 

The  legislature  may,  in  the  interest 
of  the  public  health,  vest  in  the 
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common  coundlB  of  cities  power 
to  pass  ordinances  requiring  either 
the  filling  up  or  draining  of  ex- 
cavations upon  lands  within  the 
corporate  limits  which  are  filled 
with  stagnant,  foul  and  unwhole- 
some water.  Oity  of  Bocheater  v. 
dimpBon.  414 

HEIRS. 

1.  R.,  who  was  financially  embar- 
rassed, with  intent  to  hmder  and 
delay  his  creditors,  purchased  and 
paid  for  certain  premises,  taking 
a  deed  therefor  in  the  name  of  M., 
without  the  consent  or  knowledge 
of  the  latter,  which  deed  was  re- 
corded. R.  died  intestate,  M. 
conveyed  the  premises  to  defend- 
ant without  consideration  except 
-an  oral  agreement  on  his  part  m 
case  any  of  the  heirs  of  R.,  whose 
whereabouts  were  unknown  to 
M.,  should  turn  up  in  distress 
that  he  (defendant)  should  help 
them  to  the  extent  of  one  or  two 
hundred  dollars.  Neither  M.,  R. 
nor  the  heirs  of  the  latter  ever  had 
possession  or  exercised  acts  of 
ownership  over  the  premises.  In 
an  action  brought  by  said  heirs, 
heldy  that  R.  had  no  legal  estate  in 
the  premises  which  descended  to 
plaintiffs;  that  the  agreement  be- 
tween M.  and  defendant  did  not 
create  a  legal  or  equitable  interest 
in  the  lots  in  favor  of  the  plain- 
tiffs, or  raise  a  liability  which  thev 
could  enforce  in  this  action.    Boo- 

*  erUon  v.  Sayre.  97 

d.  Prior  to  and  at  the  time  of  the 
adoption  of  the  provisions  of  the 
Code  of  Civil  Procedure  in  refer- 
ence to  the  liability  of  heirs  for  the 
debts  of  their  ancestors,  they  took, 
subject  to  the  payment  of  his 
debts,  to  the  extent  of  any  defi- 
ciency of  his  personalty  applicable 
to  that  purpose.  Bead  v.  Patter- 
son. 128 

3.  The  riffht  of  creditors  to  assert 
and  establish  their  claims  against 
the  heirs  was  not  created  by  the 
Revised  Statutes,  their  provisions 
in  reference  thereto  (2  R.  S.  462, 
§§  82,  38)  simply  changed  some- 
what the  manner  of  enforcing  that 
right,  and  the  conditions  upon 
which  the  relief  was  made  de- 
pendent. Id. 


4.  Those  modifications  being,  there- 
fore, remedial  in  their  cmiracter, 
did  not  constitute  a  right  or  a  de- 
fense within  the  meaning  of  the 
provision  of  the  Code  of  (Svil  Pro- 
cedure (^  8852),  which  declares 
that  nothing  contained  in  any 
provision  of  said  Code  shall  ren- 
der ineffectual  or  impair  "any 
right,  defense  or  limitation  law- 
fully accrued  or  established  be- 
fore the  provision  in  question 
took  effect."  (Follktt,  Ch.  J., 
dissenting.)  Id, 

5.  Accordingly  held  (Follett,  Ch. 
J.,  dissenting),  that  the  provision 
of  the  said  Code  (§  1848)  modify- 
ing the  conditions  upon  which 
the  right  of  creditors  of  a  decedent 
to  rehef  in  an  action  against  his 
heirs  were  made  dependant,  were 
applicable  in  such  an  action, 
brought  after  said  provision  went 
into  effect,  although  it  appeared 
that  the  decedent  died  prior  to 
the  repeal  of  the  said  provisions  of 
the  Revised  Statutes,  the  act  of 
1880  (Chap.  246,  Iaws  of  1880), 
and  prior  to  the  going  into  effect 
of  said  provision  of  the  Code.    Id. 

6.  The  clause  in  said  provision  of 
the  Code  (§  1848)  declaring  that 
"the  account  of  the  executor  or 
administrator,  as  rendered  to  and 
settled  by  the  surrogate,  may  be 
used  as  presumptive  evidence  of 
any  of  the  facts  required  to  be 
shown,"  in  an  action  against  an 
heir  to  charge  him  w^ith  a  debt  of 
his  ancestor,  was  not  intended  to, 
and  does  not,  make  mere  state- 
ments, annexed  to  the  account, 
but  not  properly  before  the  Sur- 
rogate's Court  for  adiudication, 
presumptive  evidence  in  such  an 
action  of  the  facts  stated.  Id. 

1.  Upon  the  trial  of  an  action  to 
charge  the  heirs  of  McC.  with  the 
payment  of  his  debts  the  account 
of  the  exe(!Utor  was  introduced  in 
evidence,  to  which  was  attached  a 
schedule  entitled  "claims  pre- 
sented not  passed  upon  or  dis- 
puted, or  claims  correct,  but 
unpaid,"  the  executor  testified 
that  it  included  all  claims  brought 
to  his  knowledge;  that  the  validity 
of  some  of  these  were  disputed  by 
him.  There  was  no  evidence  to 
support  a  majority  of  these  claims, 
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and  it  did  not  appear  that  they 
were  verified  as  required  by  law. 
The  trial  court,  in  its  finding  as 
to  the  amount  of  indebtedness, 
included  all  the  claims  set  forth 
in  said  schedule.  Held,  error;  that 
the  schedule  was  not  presumptive 
evidence  that  the  claims  enumer- 
ated in  it  were  debts  of  the  dece- 
jdent.  Id. 

8.  Where  plaintiff  claims  as  heir  at 
law  of  a  deceased  person,  a  de- 
murrer on  the  ground  that  other 
heirs  are  not  made  parties,  is 
not  sustainable  unless  it  appears 
by  the  complaint  that  there  are 
other  heirs.     MiteheU  v.  Thome. 

586 

9.  Tlie  heirs  of  a  decedent  at  whose 
grave  a  monument  has  been 
erected,  or  the  person  who  right- 
fully erected  it,  can  recover  dam- 
ages from  one  who  wrongfully 
injures  or  removes  it,  or,  by  an 
injimction,  may  restrain  one  who, 
without  ri^ht,  threatens  to  injure 
or  remove  it,  although  title  to  the 
ground  is  in  another.  Id. 

10.  Where  a  right  of  way  to  and  a 
right  to  maintain  a  cemetery  lot 
for  burial  purposes  are  held  in 
common  by  several  persons,  any 
one  or  more  of  them  may  maintain 
an  action  to  prevent  by  injunction 
the  interruption  or  destruction  of 
those  rights,  without  making  the 
others  parties.  Id. 


HIGHWAYS. 

1.  To  enable  one  who  has  title  to  the 
land  of  a  public  highway,  subject 
to  the  public  easement,  to  main- 
tain ejectment  therefor,  he  must 
show  that  defendant  has  taken  ex- 
clusive possession,  or  imposed 
upon  the  land  some  burden  in- 
consistent with  the  public  ease- 
ment.    Weatlake  v.  ^ch.  58 

2.  F.,  who  owned  to  the  center  of  a 
highway,  deeded  to  W.,  the  ad- 
joining owner  on  the  opposite 
side,  a  strip  of  land  along  it  and 
all  his  right,  title  and  interest 
therein.  One  object  of  the  con- 
veyance was  to  enable  W.  to 
straighten  the  highway  and  the 
deed  recited  that  the  grantee  was 
to  hold  the  granted  strip  "  for4he 


uses  and  pnrpOBeB  of  a  public  road 
or  highway,  and  for  no  other  use 
or  purpose;"  it  also  contained  a 
reservation  to  the  grantor  of  *'  the 
same  privileges  on  said  public 
road  or  highway  as  they  now  have 
on  the  highway  as  at  present  lo- 
cated "  in  front  of  F/s  land.  W. 
thereupon  straightened  the  high- 
way and  built  a  retaining  wall 
within  the  strip  conveyed,  along 
the  line  of  F.'s  land,  and  for  over 
twenty  years  the  strip  was  used 
as  a  highway  and  W.  and  his 
grantee  when  occasion  required 
repaired  the  wall.  Defendant, 
who  succeeded  to  F.'s  title,  took 
possession  of  the  wall  to  the  ex- 
clusion of  the  plaintiff,  who  had 
succeeded  to  W.'s  title  and  denied 
his  right  to  maintain  it.  In  an 
action  of  ejectment,  held,  that  as 
when  the  aeed  was  executed  the 
privileges  of  F.  on  the  highway 
were  unrestricted  by  any  domi- 
nant right  of  the  owner  on  the 
opposite  side,  under  the  recital 
and  reservation  in  the  deed,  his 
right  in  the  altered  highway  was 
equally  unrestricted;  that  this 
right  was  restricted  by  the  wall 
and  its  maintenance  was  a  private 
nuisance  which,  defendants  had 
the  right  to  abate;  and  so  that  a 
judgment  awarding  plaintiff  the 
land  upon  which  the  wall  stands 
and  restraining  defendants  from 
interfering  with  it  was  error.    Id. 

8.  Aside  f  ron;i  the  method  prescribed 
by  statute,  public  highways  may 
be  created  in  the  following  ways: 
by  prescription,  as  where  land  fias 
been  used  by  the  public  as  a  high- 
way for  twenty  years  with  the 
knowledge,  but  without  the  con- 
sent of  the  owner;  by  dedication 
through  offer  and  implied  accept- 
ance, or  where  the  owner  throws 
open  his  land  intending  to  dedi- 
cate it  to  the  public,  and  the  latter 
use  it  for  such  a  length  of  time 
that  they  would  be  seriously  in- 
convenienced by  an  interruption 
of  the  enjm'ment;  by  dedication 
through  offer  and  actual  accept- 
ance, or  where  the  owner  throws 
open  his  land,  and  by  acts  or  words 
invites  acceptance,  and  the  public 
authorities  in  charge  formally  or 
in  terms  accept  it  as  a  highway. 
City  of  Cohoea  v.  Prest.,  etc.,  D.  <fe 
H.  G.  Co.  897 
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4.  An  offer  to  dedicate  may  be  quali- 
fied or  made  subject  to  a  certain 
condition,  and  ii  it  is  accepted 
cum  onere,  the  land  becomes  a 
highway  subject  to  the  burden. 

Id. 

5.  The  owner  has  no  power  after 
acceptance  to  increase  the  burden 
or  to  revoke  the  dedication.      Id. 

fi.  Where  a  highway  is  once  shown 
to  exist  it  is  presumed  to  continue 
until  it  is  shown  to  exist  no  longer. 

Id. 

7.  Where,  therefore,  a  person  in- 
vokes the  aid  of  the  statute  of 
1861  (Chap.  311,  Laws  of  1861), 
declaring  that  a  public  highway 
laid  out  and  dedicated  which  shall 
not  have  been  opened  and  worked 
within  six  years  after  the  time  of 
its  being  laid  out  shall  cease  to  be 
a  highway,  the  burden  is  upon 
him  to  show  that  his  case  is  within 
its  provisions.  Id. 

8.  The  canal  board  having  declared 
abandoned  by  the  state  certain 
land,  part  of  the  Chemung  canal, 
in  the  city  of  Elmira,  the  legisla- 
ture in  1872  (Chap.  785,  Laws  of 
1872),  conferred  upon  the  city 
authority  to  convert  the  abandoned 
land  into  a  street;  this  was  ac- 
cepted by  the  city.  Previous  to 
this  the  state  had  granted  letters 
patent  for  a  portion  of  the  land 
to  an  individual.  In  1878  an  act 
was  passed  (Chap.  171,  Laws  of 
1878)  by  the  terms  of  which  the 
state  released  and  transferred  to 
the  city  the  abandoned  land  "for 
the  use  and  purposes  of  a  street " 
on  condition  that  it  pay  to  the 
claimants  under  the  letters  patent 
a  sum  specified  "  for  the  title  and 
interests  of  the  state  and  of  said 
defendants;"  the  same  to  be 
raised  by  assessment  upon  the 
lands  to  be  benefited  by  chang- 
ing the  canal  into  a  street.  The 
payment  was  made  by  the  city 
and  accepted  by  the  claimants. 
By  act  of  1881  (Chap.  482,  Laws 
of  1881),  plaintiffs,  who  owned 
lots  adjoining  said  street,  acquired 
whatever  title  then  remained  in 
the  state,  to  the  center  of  the  street 
opposite  their  lots.  In  an  action 
to  restrain  defendant,  a  street  rail- 
road corporation,  from  laying  its 


tracks  on  that  portion  of  th« 
street,  Tield,  that  by  the  act  of 
1878  the  dty  acquired  not  merely 
the  easement  but  all  the  title  of 
the  state  then  outstanding,  to  be 
held  in  trust  for  the  public  use  as 
a  street;  and  so,  that  plaintiffs  had 
no  title  and  the  action  was  not 
maintainable.  DeWitt  v.  Elmira 
T.  K  Cq.  496 


HUSBAND  AISTD  WIFE. 

1.  A  voluntary  conveyance  of  real 
estate  from  a  husband  to  his  wife 
is  good  as  against  subsequent 
creditors,  unless  made  with  intent 
to  defraud  them,  or  made  secretly 
so  that  knowledge  thereof  was 
withheld  from  them  and  they  dealt 

•with  the  grantor  upon  the  faith  of 
his  owning  the  property  trans- 
ferred, or  the  transfer  was  made 
with  a  view  of  entering  into  some 
new  and  hazardous  business,  the 
risk  of  which  the  grantor  intended 
should  be  cast  upon  those  giving 
him  credit  in  such  business.  Neu- 
berger  v.  Keim.  86 

2.  A  certificate  of  membership  was 
issued  to  one  8.  by  a  subordinate 
lodge  of  the  Order  of  United 
Workmen,  incorporated  under  the 
act  of  1877  (s^  4,  chap.  74,  Laws  of 
1877),  which  provides  for  a  bene- 
ficiary fund  to  be  paid  to  the  heirs 
or  representatives  of  deceased 
membera,  "or  to  such  person  or 
persons  as  such  deceased  member 
may,  while  living,  have  directed," 
and  that  "  the  person  or  persons 
to  whom  and  the  manner  and  time 
in  which  the  same  shall  be  paid  on 
the  death  of  a  member  shall  be 
regulated  and  controlled  by  the 
rules  and  by-laws  of  the  corpora- 
tion." The  by-laws  provided  (§17) 
that  any  member  desiring  to  make 
a  new  direction  as  to  the  payment 
of  a  beneficiary  certificate  held  by 
him  may  do  so  by  authorizing  such 
change  in  writing  on  the  back  of 
his  certificate,  and  that  "no 
change  shall  be  valid  and  binding 
until  reported  to  the  ^prand  re- 
corder and  a  new  certificate  is- 
sued." The  sum  specified  in  the 
certificate  was  made  payable  on 
the  death  of  S.  to  plaintiff,  his 
wife,  and  was  delivered  to  her; 
she  also  became  a  member  of  am 
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endowment  company,  the  certifi- 
cate being  made  payable  to  B.  on 
her  death;  subsequently  S.  and  his 
wife  separated.  She  took  posses- 
sion of  the  certificate  issued  to 
her  without  his  consent,  and  he, 
without  her  consent,  took  the  cer- 
tificate issued  to  him,  and  pursu- 
ant to  an  agreement  with  one  P. , 
who  was  in  no  way  related  to  him, 
a  new  certificate  was  issued,  pay- 
able to  P.  upon  the  death  of  S. ; 
all  of  the  steps  required  by  the 
by-laws  of  the  society  hiiving  been 
complied  with.  The  wife  paid  no 
part  of  the  expenses  incident  to 
such  membership  of  her  husband 
or  of  herself.  Upon  the  death  of 
8.,  his  wife  brought  this  action, 
claiming  that  her  interest  in  the 
certificate  was  vested  and  she  was 
entitled  to  recover  the  amount 
due  upon  it.  Hdd^  untenable;  and 
that  as  the  by-laws  of  the  corpora- 
tion imposed  no  limit  as  to  the 
persons  to  whom  certificates 
should  be  payable,  S.  had  a  right 
to  direct  the  amount  of  his  certifi- 
cate to  be  paid  to  a  stranger  having 
no  insurable  interest  in  his  life, 
and  his  appointee  could  be  changed 
at  any  time  he  might  elect  upon 
conforming  with  the  requirements 
of  the  by-laws  of  the  society. 
Sabin  v.  Pkinney,  422 


INFANTS. 

1.  Notice  in  some  form  to  an  infant 
is  essential  to  confer  jurisdiction 
upon  a  court  to  bind  his  property, 
and  while  the  legislature  may 
prescribe  that  the  notice  may  be 
constructive  instead  of  actual, 
proceedings  must  be  in  conformity 
with  the  statute  in  order  to  be 
valid  and  bind  the  infant.  Smith 
V.  Rdd.  568 

2.  To  authorize  the  appointment  of 
a  guardian  ad  litem  for  an  infant 
defendant,  the  moving  papers 
must  set  forth  the  facts  conferring 
upon  the  court  authority  to  make 
the  order;  and  so,  under  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure (§  473),  authorizing  the 
court,  where  an  infant  defendant 
residing  in  the  state  is  temporarily 
absent  therefrom,  to  make  an  order 
appointing  a  guardian  ad  litem, 
and  providing  that  the  summons 


may  be  served  upon  such 
guardian,  to  authorize  the  ap- 
pointment, the  moving  papers 
must  show  the  temporary  absence 
of  the  infant.  Id, 

8.  A  recital  in  a  Judgment  record  of 
service  of  summons  in  an  action 
upon  an  infant  defendant,  while 
prima  facie,  is  not  conclusive  evi- 
dence of  the  fact,  as  against  such 
defendant,  and  he  is  at  liberty  to 
show  that  the  service  was  not  in 
fact  made.  Id. 

4.  An  order  forming  part  of  a  judg- 
ment-roll provided  that  certam 
infants  be  brought  in  and  made 
parties  defendant,  and  appointed 
a  guardian  ad  litem  for  them  unless 
they  procured  such  appointment. 
The  other  papers  showed  that  no 
guardian  was  appointed  on  appli- 
cation of  the  infants;  that  a  sup- 
plementary summons  was  issued 
as  prescribed  by  the  Code  of  Civil 
Procedure  (§  458),  which  was 
served  on  the  guardian  named  in 
the  order.  There  was  no  proof  of 
service  on  the  infants;  said 
guardian  answered  on  their  behalf. 
Held,  that  the  record  permitted  the 
inference  that  the  only  service  was 
upon  the  guardian,  and  authorized 
a  finding  to  that  effect,  although 
the  record  recited  that  said  de- 
fendants were  served.  Id, 


INJUNCTION. 

1.  M.  was  the  owner  of  a  lot  in  the 
village  of  S. ,  upon  which  was  a 
spring.  A  pipe  conveyed  water 
from  said  spring  along  a  village 
street.  M.,  by  written  instru- 
ment under  seal  duly  acknowl- 
edged and  recorded,  conveyed  to 
plaintiff,  who  was  the  owner  of  a 
lot  separated  from  M.'s  lot  by  a 
street  intersecting  that  in  which 
the  pipe  was  laid,  the  right  of 
taking  and  conveying  through  a 
half -inch  pipe  from  the  main  pipe 
all  the  water  necessary  for  the 
family  use  of  plaintiff,  or  his  heirs 
and  assigns,  owning  or  occupying 
his  said  lot,  *'  to  have  and  to  hold 
the  said  right  and  privilege  for- 
ever." Plaintiff  laid  a  pipe  from 
the  main  pipe,  through  which  his 
house  was  supplied  with  water. 
M.  conveyed  all  his  interest  in  the 
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Bpiing  to  defendant;  it  knowing 
of  plaintiff's  water  rights,  cut  off 
bis  supply.  In  an  action  to  re- 
strain defendant  from  interrupting 
the  flow  of  water  to  plaintiff's 
premises  and  to  restore  the  con- 
nection, etc.,  liMy  that  plaintiff's 
right  was  not  personal  or  in  gross, 
hut  was  one  connected  with  his  lot 
and  amoimted  to  an  easement; 
and  that  plaintiff  was  entitled  to 
the  relief  sought.  Gady  v.  Spring- 
ftM  W,  TT.  (Jo.  lis 

2.  In  an  action  to  restrain  defendants 
from  operating  their  elevated  rail- 
road in  a  street  in  front  of  plain- 
tiff's premises,  it  appeared  that 
before  the  action  was  begun,  plain- 
tiffs requested  defendimts  to  ac- 
quire their  easements  by  condem- 
nation. Proceedings  for  that  pur- 
pose were  begun  after  the  action 
was  commenced,  and  the  next  day 
after  the  trial  thereof  commission- 
ers were  appointed.  After  the 
trial  the  parties  by  stipulation 
asked  the  court  to  find  the  value 
of  the  property  taken,  so  that  by 
payment  thereof  an  injunction 
could  be  avoided.  Held,  that  an 
injunction  was  properly  granted, 
subject  to  such  payment;  and  that 
a  refusal  of  the  court  to  direct 
that  the  injunction  should  only 
become  operative  in^casc  defendant 
failed  to  acquire  the  easements  by 
condemnation  was  not  error. 
Woohey  v.  ^V.  T.  El.  R.  R.  Co,  828 

8.  Defendant  was  the  owner  of  two 
adjoining  farms,  upon  one  was  a 
spring,  from  which  pipes  had  been 
laid  conducting  the  water  to  the 
barnyard  on  the  other,  thus  furnish- 
ing sufficient  water  for  the  stock 
thereon  and  other  domestic  uses. 
Defendant  sold  and  conveyed  the 
farm  so  supplied  to  plaintiff  by 
deed  which  conveyed  the  land 
with  appurtenances,  but  made  no 
mention  of  the  spring  or  the  pipes. 
Defendant  thereafter  dug  a  well 
upon  his  farm  a  few  feet  from  the 
spring,  and  upon  higher  ground 
and  from  it  a  ditch  running  paral- 
lel with  said  pipes;  this  resulted 
in  lowering  the  water  of  the  spring 
below  the  mouth  of  the  pipe  so  as 
to  deprive  plaintiff  of  the  use  of 
the  water.  In  an  action  to  restrain 
such  interference  with  the  water 
of  the  spring,  etc.,  the  court  found 


that  the  uninterrupted  flow  ol 
the  water  was  essential  to  the  full 
enjoyment  of  the  estate  conveyed. 
Held,  that  plaintiff  was  entitled  to 
the  relief  sought;  that  the  fact 
that  the  diversion  was  not  caused 
by  any  direct  Interference  with 
the  waters  of  the  spring  was  im- 
material   Rains  Y,  Chandler,  88£f 

4.  It  ieefns  the  fact  that  defendant's 
act  was  malicious  was  not  mate- 
rial, as  imless  it  interfered  with 
plaintiff's  legal  rights  it  was  not 
actionable  because  done  mali- 
ciously. Jd. 

6.  In  actions  to  restrain  defendant 
from  laying  tracks  and  erectii.g 
buildings  upon  land  claimed  l^ 
plaintiff  to  be  one  of  its  stn-ets,  it 
appeared,  and  the  court  found, 
that  prior  to  1858  the  land  had 
become  a  highway  by  dedictition. 
In  that  year  a  railroad  company, 
to  whose  rights  defendant  si  c- 
ceeded  without  the  consent,  so  far 
as  appeared,  of  the  owner  of  the 
land  or  of  plaintiff,  laid  down 
tracks  along  the  easterly  side  of 
the  street,  occupying  all  but  thirty 
feet  of  its  width,  and  also  built  a 
freight-house  at  one  end  of  the 
street,  entirely  obstructing  the 
street  at  that  end.  After  the 
tracks  were  laid  teams  and  vehicles 
passed  along  the  street  west  of  the 
tracks,  and  after  the  freight-house 
was  built  they  passed  to  the  west 
of  it  over  a  vacant  lot  outside  the 
line  of  the  street,  still  continuing 
to  use  the  unobstructed  portion  of 
the  street.  In  1883  defendant  ob- 
tained from  the  original  owner  of 
the  premises  a  quit-claim  deeil  of 
the  rights  and  interests  it  had  in 
1858,  "if  any,  in  the  knd  covered 
by  said  alleged  *  *  *  street." 
In  1885  defendant  commenced  lay- 
ing an  additional  track  in  the  street. 
About  1887  the  freight-house  was 
torn  down  and  defendant  began 
the  construction  of  a  new  one, 
occupying  more  of  the  street. 
Heldf  that  the  adtions  were  main- 
tainable. City  cf  Coho€9  v.  Prest., 
etc.,  D.  d  H.  0.  Co,  897 


IN8URAJSXE  (FIRE). 

Defendant's  general  agent  issued  a 
policy  of  fire  insurance  which  con- 
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tained  provisions  to  the  effect  that 
it  should  become  void  if  the  prem- 
ises insured  became  vacant  with- 
out the  written  consent  of  the  com- 
pany indorsed  thereon,  and  that 
no  part  of  the  policy  could  be 
waived  except  in  writmg,  signed 
by  defendant's  secretary.  The 
premises  insured  having  become 
vacant,  the  insured  informed  said 
agent  of  the  fact  and  asked  how 
it  would  be  in  case  the  buildings 
insured  were  burned,  and  was 
informed  it  would  be  all  right. 
The  buildings  were  thereafter 
burned  In  an  action  upon  the 
policy,  hdd,  that  the  stipulation  as 
to  occupancy  was  an  express 
warranty,  and,  not  having  be«n 
performed  or  waived,  the  policy 
was  void.  CfBrien  v.  Prencott  Ins, 
Co.  28 

INSURANCE  (LIFE). 

A  certificate  of  membership  was 
issued  to  one  S.  by  a  subordinate 
lodge  of  the  Order  of  United 
Workmen,  incorporated  under  the 
act  of  1877  (§  4,  chap.  74,  Laws 
of  1877),  which  provides  for  a  be- 
neficiary fund  to  be  paid  to  the 
heirs  or  representatives  of  de- 
ceased members,  "  or  to  such  per- 
son or  persons  as  such  deceased 
member  may,  while  living,  have 
directed,"  and  that  "the  person 
or  persons  to  whom  and  the  man- 
ner and  time  in  which  the  same 
shall  be  paid  on  the  death  of  a 
member  shall  be  regulated  and 
controlled  by  the  rules  and  by- 

'laws  of  the  corporation."  The 
by-laws  provided  (§  17)  that  any 
member  desiring  to  make  a  new 
direction  as  to  the  payment  of  a 
beneficiary  certificate  held  by  him 
may  do  so  by  authorizing  such 
change  in  writing  on  the  back  of 
his  certificate,  and  that  ''no 
change  shall.be  valid  and  bind- 
ing until  reported  to  the  ^rand 
recorder  and  a  new  certificate 
issued."  The  sum  specified  in 
the  certificate  •was  made  payable 
on  the  death  of  S.  to  plaintiff,  his 
wife,  and  was  delivered  to  her; 
she  also  became  a  member  of  an 
endowment  company,  the  certifl- 

'  cate  being  made  payable  to  S.  on 

sher  death;  subsequently  S.  and 
bis    wife   separated.      She   took 

I  possession  of  the  certificate  issued 


to  her  without  his  consent,  and 
he,  without  her  consent,  took  the 
certificate  issued  to  him,  and  piir> 
suant  to  an  agreement  with  one 
P.,  who  was  m  no  way  related 
to  him,  a  new  certificate  was 
issued,  payable  to  P.  upon  the 
death  of  S.;  all  of  the  steps  re- 
quired by  the  by-laws  of  the 
society  havinff  been  c(»nplied 
with.  The  wife  paid  no  part  of 
the  expenses  incident  to  such 
membership  of  her  husband  or  of 
herself.  Upon  the  death  of  S., 
his  wife  brought  this  action, 
claiming  that  her  interest  in  the 
certificate  was  vested  and  she  was 
entitled  to  recover  the  amount 
due  upon  it.  Hdd,  untenable; 
and  that  as  the  by-laws  of  the 
corporation  imposed  no  limit  as  to 
the  persons  to  whom  certificates 
should  be  payable,  S.  had  a  right 
to  direct  the  amount  of  his  cer- 
tificate to  be  paid  to  a  stranger 
havinj^  no  insurable  interest  in 
his  li&,  and  his  appointee  could 
be  changed  at  any  time  he  might 
elect  upon  conforming  with  the 
requirements  of  the  by-laws  of 
the  society.     Sdbin  v.  Phitmey. 

INSURANCE  (MARIOTE). 

Defendant  insured  a  cargo  of  com 
on  a  canal  boat  against  all  perils 
and  losses  which  should  occur  on 
the  voyage,  excepting  those  "aris- 
ing from  or  caused  by  ice."  The 
policy  contained  tms  provision: 
"  It  is  understood  there  can  be  no 
abandonment  of  the  subject  in- 
sured, nor  shall  the  acts  of  the  in- 
surers or  their  agents  in  recover- 
ing, saving  or  disposing  of  the 
property  hereby  insured  be  con- 
sidered a  waiver  or  an  acceptance 
of  an  abandonment,  nor  as  affirm- 
ing or  denying  any  liability  under 
this  policy;  but  such  acts  shall  be 
considered  as  done  for  the  benefit 
of  all  concerned,  without  prejudice 
to  the  rights  of  either  party."  The 
boat  having  been  injured  by  ice 
and  the  com  damaged  by  wetting, 
it  was  first  taken  possession  of  by 
a  state  oflicer  and Uien defendants 
agent  took  charge  of  it,  removed 
therefrom  the  com  that  was  not 
damaged,  which  was  delivered 
to  and  accepted  by  plaintiffs, 
and  sold  the  damaged  Gom;th« 
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proceeds  after  deducting  expenses 
of  sale,  were  i>aid  over  to  plaintiffs, 
"without  prejudice,"  to  which 
course  of  procedure  plaintiff  made 
no  objection.  In  an  action  upon 
the  policy,  hdd,  that  the  loss  hav- 
ing been  caused  by  a  risk  expressly 
excepted  no  liability  existed  under 
the  policy ;  that  defendant  by 
taking  possession  of  the  cargo  did 
not  acknowledge  its  liability  for 
the  loss,  and  was  not  estopped 
from  contesting  it,  and  no  estop- 
pel could  be  created  by  subsequent 
acts  of  waiver  or  conduct  on  de- 
fendant's part,  unless  they 
amounted  to  a  conversion,  and  as 
what  was  done  in  saving  the  cargo 
was  pursuant  to  the  provisions  of 
the  policy  and  were  for  the  bene- 
fit of  all  "^eoncemed,  there  was  no 
conversion,  and  so  defendants 
were  not  liable.  Schuyler  v. 
Phcsntx  Ins.  Co.  845 


JOINT  DEBTORS. 

The  common-law  rule  that  a  judg- 
ment against  one  of  several  joint 
debtors  is  a  bar  to  an  action  against 
the  others,  is  based  upon  the  idea 
of  an  election  by  the  creditor  to 
take  such  a  judgment,  in  which 
case  the  extinguishment  of  his 
cause  of  action  by  the  recovery  is 
presumed  to  have  been  intended; 
It  has  no  application  when,  without 
the  consent  and  in  spite  of  the  op- 
position of  the  creditor,  a  judg- 
ment against  all  the  joint  debtors 
is  vacated  by  the  court  as  to  one 
of  them  and  he  let  in  to  contest 
his  liability.   Heckemann  v.  Toung. 

170 

JUDGMENT. 

1.  In  an  action  against  the  members 
of  a  firm  to  recover  a  firm  debt,  a 
joint  judgment  was  entered  by 
default  against  all  the  defendants; 
this  was  subsequently,  on  motion 
on  behalf  of  one  of  the  defend- 
ants, vacated  as  to  him  and  he  let 
in  to  answer.  This  motion  was 
granted  against  plaintifTs  objec- 
tion. Said  defendant  set  up  the 
judgment  against  his  copartner 
as  a  defense  and  the  complaint 
was  dismissed  on  the  ground  that 
the  debt  had  been  merged  in  that 
judgment.  Held,  error.  Beeke- 
mann  v.  Toung.  170 
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2;  The  common-law  rule  that  a 
judgment  against  one  of  several 
joint  debtors  is  a  bar  to  an  action 
against  the  others,  is  based  upon 
the  idea  of  an  election  by  the  cred- 
itor to  take  such  a  judgment,  in 
in  which  case  the  extinguishment 
of  his  cause  of  action  by  the  re- 
covery is  presumed  to  have  been 
intended;  it  has  no  application 
when,  without  the  consent  and  in 
£pite  of  the  opposition  of  the 
creditor,  a  judgment  against  all 
the  joint  debtors  is  vacated  by  the 
court  as  to  one  of  them  and  ne  let 
in  to  contest  his  liability.  Id. 

• 

8.  Where  a  complaint  in  an  equity 
action  contains  a  prayer  for  general 
relief,  and  an  answer  is  interposed, 
plaintiif s  are  entitled  to  any  relief 
warranted  bj  the  facts  proved, 
consistent  with  those  alleged  and 
not  hostile  to  the  pleader's  theory 
of  the  action,  although  not  pre- 
cisely conforming  thereto.  Bogers 
V.  N.  Y.  d  T.  L.  Co.  197 

4.  An  order  forming  part  of  a  judg- 
ment-roll provided  that  certain 
infants  be  brought  in  and  made 
parties  defendant,  and  appointed 
a  guardian  ad  litem  for  them  \m- 
less  theyprocured  such  appoint- 
ment. The  other  papers  show^ 
that  no  guardian  was  appointed 
on  application  of  the  infants;  that 
a  supplementary  summons  was 
issued  as  prescribed  by  the  Code 
of  Civil  Procedure  (§  453).  which 
was  served  on  the  guardian  named 
in  the  order.  There  was  no  proof 
of  service  on  the  infants;  said 
guardian  answered  on  their  be- 
half. Heldy  that  the  record  per- 
mitted the  inference  that  the  only 
service  was  upon  the  guardiai^, 
and  authorized  a  finding  to  that 
effect,  although  the  record  recited 
that  said  defendants  were  served. 
JSmith  V.  Beid.  668 

That  portion  of  a  judgment 

in  aforeeloaure  suit  holding  a  defend- 
ant not  liable  for  a  deficiency  is  final, 
not  interheutory,  and  is  reviewable 
here. 

See  Wager  v.  Link.  123 


JURISDICTION, 

Notice  in  some  form  to  an  infant  is 
essential   to   confer    jurisdiction 

84 
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upon  a  court  to  bind  his  property, 
and  while  the  legislature  may  pre- 
scribe that  the  notice  may  be  con- 
structive instead  of  actual,  pro- 
ceedings must  be  in  confonnity 
with  the  statute  in  order  to  be 
valid  and  bind  the  infant.  Smith 
V.  Bi^id.  568 


LANDLORD  AND  TENANT. 

1.  Under  and  by  the  act  of  1860 
(Chap.  345,  Laws  of  1860),  in 
reference  to  the  rights  and  liabili- 
ties of  lessees  of  buildings  in  case 
of  their  destruction  by  the  ele- 
ments, or  injury  so  as  to  be  un- 
tenable, upon  the  destruction  by 
fire  of  a  building  occupied  by  a 
tenant,  the  relation  between  a  ten- 
ant and  his  landlord  is  dissolved, 
unless  he  elects  that  it  shall  con- 
tinue.    Fleiachtftanv.  Toplitz.  349 

2.  A  notice  to  the  landlord  from  the 
tenant  of  his  intention  to  surren- 
der is  not  necessary,  he  is  simply 
required  to  surrender  as  soon  as 
reasonable  under  the  circum- 
stances. Id. 

8.  Plaintiff  leased  from  defendant 
certain  premises  in  the  city  of  New 
York  upon  which  were  stables, 
for  the  term  of  five  years  from 
November   1,    1872.      The    lease 

Erovided  that  plaintiff  should,  at 
is  own  cost,  comply  with  the  rules 
and  reguktions  of  the  board  of 
health  of  the  city.  The  stables 
were  destroyed  by  fire  July  25, 
1877,  and  a  number  of  horses  were 
burned  to  death.  Immediately 
after  the  lire  a  notice  was  served 
upon  defendant  by  the  board  of 
health  requiring  him  to  remove 
the  debris.  This  he  sent  to  plain- 
tiff with  a  letter  referring  to  the 
provision  of  the  lease  and  request- 
mg  him  to  do  the  work,  adding 
that  if  it  should  be  decided  that  he 
(defendant)  was  to  pay  for  it  he 
would  do  so.  Plaintiff  thereupon 
commenced  the  work,  which  was 
completed  July  thirty-first;  he  liad 
paid  the  rent  to  August  first,  and 
did  not  occupy  the  premises  after 
the  fire,  except  to  uncover  and 
remove  the  dead  horses.  Li  an 
action  to  recover  the  expense  of 
the  work,  a  recovery  was  had  for 
the  cost  of  removing  the  debris 


other  than  the  dead  horses.  Beid, 
no  error;  that  the  facts  did  not 
authorize  a  finding,  as  a  matter  of 
law,  that  plaintiff  had  elected  to 
continue  his  tenancy,  as  the  occu- 
pation after  the  fire  was  not  neces- 
sarily under  the  lease.  Jd. 

4.  It  seems  that  as  the  lease  was  ter- 
minated, the  plaintiff,  as  between 
him  and  his  landlord,  was  not 
bound  by  its  terms  to  perform  any 
act  made  necessary  by  the  fire, 
but  any  burden  cast  upon  the 
premises  thereby  was  to  be  borne 
by  the  landlord,  and  so  defendant 
was  not  bound  to  remove  the  dead 
horses.  Id. 

5.  Upon  the  trial,  defendant  read 
from  a  letter  of  plaintiff,  dated 
August  ninth,  an  extract  to  the 
effect  that  all  his  property  that 
could  be  reached  having  b^n  re- 
moved, his  watchman  had  been 
withdrawn;  plaintiff  was  permit- 
ted to  read  from  the  same  letter  an 
extract  stating  that  a  bill  inclosed 
was  for  extra  help  hired  pursuant 
to  defendant's  directions  and  in- 
structions.   Held,  no  error.        Id. 

See  Lease. 


LEASE. 

Plaintiff  was  the  owner  of  a  street 
railroad  in  the  city  of  B.,  and  also 
the  franchise  and  right  to  extend 
the  road  upon  other  streets,  upon 
obtaining  consent  of  the  load 
authorities  and  property  owners. 
On  April  1,  1886,  the  parties  en- 
tered into  a  contract  by  which, 
''in  consideration  of  the  mutual 
covenants  and  agreements  "  therein 
contained,  plaintiff  leased  to  the 
defendants  the  right  to  use  the  ex- 
isting road  and  the  right  to  con- 
struct and  operate  the  extension; 
it  agreed  to  obtain  the  necessarjr 
consents,  and,  in  case  it  should  fad 
to  do  so  within  sixty  days  and 
should  give  notice  to  that  effect  to 
defendants,  it  was  provided  that 
at  the  option  of  the  latter  the  lease 
and  agreement  should  cease  or 
continue  operative.  Defendants 
agreed  to  have  a  specified  portion 
of  the  extension  completed  on  or 
before  November  15,  1881,  and 
the    residue   at   times   specified. 
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miless  delayed  by  legal  proceed- 
ings; and  to  pay  as  rental  a  per- 
centage on  the  gross  receipts, 
commencing  October  1, 1860;  they 
stipulating  that  the  annual  rental 
should  be  not  less  than  |15,000. 
Defendants  took  possession  of  the 
completed  road;  plaintiff  did  not 
procure  the  requisite  consents  until 
m  October,  1886,  when  defendants 
began  the  construction  of  the  ex- 
tension, but  were  restrained  by 
order  of  the  court  on  the  ground 
that  the  consent  of  another  street 
railroad  to  laying  the  road  on  one 
of  the  streets,  which  was  an  im- 
portant part  of  tlie  extension  liad 
not  been  obtsiined.  This  consent 
was  never  obtained,  and  a  com- 
pany to  whom  defendants  had 
assigned  the  lease  gave  plaintiff 
notice  that  it  elected  to  hold  the 
contract  broken  because  of  non- 
performance, and  that  it  was  ready 
to  surrender  the  property  on  being 
reimbursed  for  the  expenditures. 
In  an  action  to  recover  the  guaran- 
teed rental,  held,  that  the  lease 
was  inoperative  as  a  present  de- 
mise of  the  extension  not  then 
built  and  could  not  be  effective 
with  respect  to  the  right  to  create 
such  property  until  plaintiff  pro- 
cured the  requisite  consents;  that 
the  guaranty,  therefore,  was  de- 
pendent upon  the  performance  of 
the  conditions  precedent  which 
were  necessary  to  enable  defend- 
ants to  complete  the  extension, 
and  so  it  never  became  operative. 
Atlantic  Ave,  B.  B.  Go.  v.  Johnson. 

875 

See  Landlord  akd  Tvsjkirr, 


LIBEL. 

1.  Upon  the  trial  of  an  action  for 
libel,  in  which  the  answer  con- 
tained a  general  denial,  plaintiff 
gave  evidence  tending  to  prov^ 
publication  by  defendant,  whose 
counsel  at  the  close  of  plaintiff's 
evidence  "moved  to  dismiss  the 
complaint  upon  the  whole  proof," 
which  was  denied  and  an  excep- 
tion taken.  Held,  that  the  excep- 
tion presented  no  specific  question 
for  review;  that  to  present  the  j 
question  that  the  evidence  was 
insufficient  to  show  that  defend- 
ant was  the  publisher,  it  should 


have  been  more  specifically  stated. 
Marx  V.  Press  Publishing  Co,    561 

2.  Defendant  also  pleaded  a  justi- 
fication; its  counsel  request^  the 
court  to  charge  tliat  there  was  no 
evidence  in  the  case  that  defend- 
ant was  influenced  by  actual 
malice  in  the  publication.  This 
the  court  charged  with  this  quali- 
fication, ''other  than  the  justifica- 
tion of  the  article  and  its  contents. " 
Said  counsel  also  requested  a 
charge  that  there  was  no  evidence 
of  actual  malice.  The  court  so 
charged,  adding  ''other  than  the 
publication  of  the  article,"  and 
also  charged  as  requested,  that  the 
jury  would  not  be  justified  in 
awarding  exemplary  damages, 
adding  "unless  the  article  was 
false  and  malicious,  and  published 
with  intent  to  injure  plaintiff." 
Held,  no  error;  that  while  the  jury 
might  not  infer  malice  from  the 
pleading  in  good  faith  and  an 
honest  endeavor  to  establish  a  jus- 
tification, the  question  of  good 
faith  was  for  the  jury,  and  the 
court  was  justified  in  refusing  to 
hold,  as  matter  of  law,  that  the 
answer  could  not  be  considered  to 
enhance  damages.  Id. 


LICENSE. 

In  an  action  to  recover  a  penalty 
for  an  alleged  violation  or  an  or- 
dinance ot  plaintiff's  common 
council,  prohibiting  the  erection, 
without  permission  of  that  body, 
of  a  wooden  building  within  the 
fire  limits  prescribed,  as  provided 
by  the  city  charter  (Tit.  8,  §8, 
sub.  4,  chap.  619,  Iaws  of  1870), 
it  appeared  that  said  common 
council  having,  by  resolution, 
given  defendant  permission  to 
erect  wooden  buildings  upon  land 
owned  by  him  within  the  fire  lim- 
its, he  entered  into  contracts 
therefor  and  began  the  work. 
Thereafter  the  common  council 
passed  a  resolution  which  stated 
that  the  former  resolution  was 
rescinded  upon  filing  a  good  and 
sufficient  bond  to  save  the  city 
harmless  from  any  liability  for 
damages.  Defenaant  continued 
the  work.  Held,  that  when  de- 
fendant entered  upon  the  construc- 
tion of  the  buildings  pursuant  to 
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the  permit  he  acquired  a  vested 
right  therein  of  which  the  common 
comidl  had  no  power  to  deprive 
him;  and  so,  that  the  action  was 
not  maintainable.  City  of  Buffalo 
V.  Ghadeayne.  163 

2.  A  bond  was  executed  which  was 
approved  by  the  mayor  and  filed 
with  the  comptroller.  EM,  that 
the  common  council  reserved  to 
itself  the  right  to  determine 
whether  the  &nd  required  to  be 
given  by  the  rescinding  resolution 
was  sufficient,  and  until  a  bond 
was  approved  by  it  the  resolution 
was  not  operative;  and  so,  con- 
ceding that  it  had  power  to  rescind 
the  permit,  it  remained  in  full 
force.  Id. 

LIENS. 

In  an  action  to  foreclose  a  mortgage 
these  facts  appeared:  By  the  terms 
of  a  copartnership  agreement  be- 
tween H.  and  C.  it  was  provided 
that,  in  case  of  the  death  of  either, 
the  business  should  be  continued 
by  the  survivor  for  five  years 
alter  such  death;  the  estate  of  the 
decedent  receiving  and  bearing 
the  same  share  of  profits  and 
losses,  as  he  would  had  he  lived. 
G.  died  leaving  a  will  by  which 
he  appointed  ms  executors  trus- 
tees, giving  to  them  in  trust  his 
residuary  estate  which  included 
his  interest  in  the  partnership 
assets;  this  amounted  to  about 
150,000.  The  will  made  no  men- 
tion of  the  firm  business,  but  gave 
to  the  executors  power  to  con- 
tinue any  existing  investments. 
At  the  time  of  the  death  of  C.  the 
copartners  held  an  executory  con- 
tract for  the  purchase  of  certain 
real  estate;  after  such  death  the 
premises  were  conveyed  to  H.  as 
"survivor."  H.  carried  on  the 
business  as  survivor  without  ob- 
jection on  the  part  of  said  execu- 
tors; he  borrowed  money  of  plain- 
tiff to  be  used  in  the  business  and 
which  was  so  used  giving  two 
mortgages  to  secure  the  same, 
the  one  in  suit  executed  by  him 
as  "  survivor"  upon  said  premises 
which  contained  a  consent  thereto 
on  the  part  of  the  executors  and 
to  which  they  were  parties  for  the 
purposes  simply  of  such  consent, 
the   other   upon    bis   individual 


property.  Subsequently  said  exe- 
cutors made  a  loan  out  of  ths 
assets  of  the  estate  to  H.  to  be 
used  in  the  business,  taking  as 
security  a  mortgage  on  said  prem- 
ises executed  by  Mm  individually 
and  as  survivor.  Hdd,  that  the 
acts  of  H.  as  survivor  in  continu- 
ance of  the  firm  business,  done 
with  the  consent  of  the  said  exe- 
cutors and  trustees  were  lawful; 
and  so,  plaintilTs  mortgage  was 
valid  and  binding,  and  any  Uen  of 
O.'s  estate  upon  the  firm  property 
was  thereby  postponed  to  the  lien 
of  said  mortgage;  also  that  equity 
required  that  the  debt  secured 
should  be  satisfied  from  the  mort- 
gaged property  before  recourse 
was  had  to  the  individual  prop- 
erty of  H.    BeU  V.  Eepworth.    4& 

8ee  Mechanic's  Libn. 
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LIMITATIONS  (STATUTE  OP). 

1.  Where  a  municipal  assessment 
for  a  local  improvement  is  valid 
upon  its  face  and  an  apparent  lien 
upon  the  land,  but  is  in  fact  void 
by  reason  of  facts  outside  the 
record,  and  the  owner  in  ignorance 
of  those  facts  has  involuntarily 
paid  the  assessment,  he  may  in 
one  action  seek  to  set  aside  the  as- 
sessment and  recover  back  1^ 
money  paid  and  as  the  setting 
aside  of  the  assessment  is  a  mere 
incident  to  the  cause  of  action  to 
recover  the  money  paid,  that  ac- 
crues when  the  assessment  is  paid 
and  the  Statute  of  Limitations 
then  begins  to  run.  IHmmer  v. 
aty  ofUochesUfr.  76 

2.  Where,  therefore,  an  action  was 
brought  to  recover  back  such  an 
assessment  more  than  six  years 
after  the  assessment    was    paid, 

,  held,  that  it  was  barred  by  the 
statute,  although  brought  within 
six  years  after  judgment  in  an 
action  setting  aside  the  assess- 
ment. Id, 

8.  An  action  by  the  vendor  to  fore- 
close a  contract  not  under  seal  for 
the  sale  of  real  estate  is  an  action 
upon  the  contract,  within  tht 
meaning  of  the  Statute  of  Limita- 
tions (Code  Civ.  Pro.  §§  880,  883). 
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and  80,  if  brought  more  than  six 
years  after  the  default,  is  barred 
by  the  statute.  (Landon,  J.,  dis- 
senting.)   JKet  v.  WilUan,         189 

^— Where  lands  frattdulenUp  con- 
veyed by  a  debtor  prior  to  ajudgrnent 
against  him,  have  been  sold  on  an  exe- 
cution upon  sueh  judgment  and  the 
purchaser  is  in  possession,  his  right' 
to  bring  an  action  to  set  aside  the 
fraudulent  conv^anee  is  a  continuing 
one,  and  so  is  never  barred  by  tlie 
Statute  of  Limitations, 

See  Smith  y.  Beid.  568 


LOTTERIES. 

Plaintiff,  under  an  agreement  made 
in  this  state  with  defendant  B. 
that  each  should  contribute  $25 
for  the  purchase  of  tickets  in  a 
Louisiana  lottery,  each  to  have 
one-half  of  the  prizes  drawn,  de- 
hvered  that  sum  toB.,  which  with 
1^  of  his  own,  he  sent  to  New 
Orleans  with  an  order  in  his  own 
name  for  the  tickets.  These  were 
sent  to  him  and  they  afterwards 
drew  $25,020  in  prizes.  This  sum 
B.  agreed  to  send  for  hj  express 
and  divide  with  plaintiff  on  re- 
ceipt. The  money  was  sent  for 
as  agreed  and  received  by  B.;  he 
paid  over  one-fourth  to  plaintiff, 
but  refused  to  pay  more.  Beld, 
an  action  was  not  maintainable, 
to  recover  the  one-fourth  agreed 
to  be,  but  not  paid.  Goodrich  v. 
Houghton.  115 


MANDAMUS. 

One  C.  having  been  indicted  in  Col- 
umbia county  for  forgery,  fled  to 
Canada.  The  relator,  who  was 
district  attorney  of  that  county, 
went  to  Canada,  instituted  pro- 
ceedings and  procured  the  arrest 
and  imprisonment  of  C.  until 
through  extradition  proceedings 
instituted  by  him,  he  procured 
the  return  of  the  prisoner  to  said 
county.  Hie  board  of  supervisors 
of  said  county  refused  to  audit, 
allow  and  provide  for  the  payment 
of  the  relator's  necessary  expenses 
in  Canada  for  the  purposes  speci- 
fied. In  proceedings  by  man- 
damus to  compel  such  audit,  etc., 
held,  that  the  said  expenses  were  a 


proper  county  charge;  and  that 
the  relator  was  entitled  to  the 
writ.  Betmle  ex  rel,  v.  Bd.  Suprs. 
Columbia  (jo,  1 


MANUFACTURING  CORPORA- 
TIONS. 

1.  A  manufacturing  corporation 
may  discontinue  its  operations, 
when  unprofitable,  for  the  pur- 
pose of  protecting  its  shareholders 
from  further  loss.  Skinrur  v. 
Smith.  240 

2.  In  an  action  by  a  trustee  of  a 
manufacturing  corporation  to  set 
aside  certain  transfers  of  its  prop- 
erty alleged  to  have  been  made  or 
authorized  by  the  trustees  as  such 
to  themselves  individually  and  for 
an  accounting,  the  following  facts 
appeared:  Said  corporation  was 
organized  for  the  purpose  of  man- 
ufacturing carpets  by  machinery 
covered  by  certain  letters  patent, 
and  issuing  licenses  for  the  use  of 
the  invention;  its  capital  stock 
was  $40,000,  which  was  issued  to 
defendants,  the  owners  of  the 
letters  patent,  as  the  consideration 
for  the  assignment  by  them  of  the 
said  letters  to  the  corporation. 
The  actual  value  of  the  patent 
was  much  more  than  the  sum 
specified,  and  the  transfer  was 
made  without  regard  to  its  value, 
as  a  convenient  mode  of  holding 
title  and  for  the  exclusive  benefit 
of  said  owners,  who,  as  sole  stock- 
holders and  trustees  of  the  cor- 
poration, carried  on  the  business 
of  issuing  licenses  to  use  the  in- 
vention and  collecting  royalties. 
Subsequently  concluding  to  go 
into  the  business  of  manufactur- 
ing, the  defendants,  as  trustees, 
transferred  back  to  themselves 
the  letters  patent,  they  surrender- 
ing the  stock  so  issued.  The  stock 
of  the  corporation  was  increased 
to  $600,000,  all  of  which  was  issued 
to  defendants,  they  paying  there- 
for $250,000  in  cash,  and  for  the 
residue  granting  to  the  corporation 
a  license  to  manufacture  under  the 
patent,  on  payment  of  a  specified 
royalty.  The  court  found  this 
transaction  was  in  good  faith  and 
with  no  intent  to  defraud  any 
future  holder  of  the  stock,  and 
that  |KB50,000  of  stock  was  not  an 
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inadequate  consideration  for  the 
license.  Defendants  thereafter 
assigned  to  plaintiff  and  another 
$100,000  of  the  stock,  as  the  con- 
sideration of  their  assignment  to 
the  corporation  of  certain  other 
letters  patent.  The  assignees  were 
informed  of  all  the  facts  relating 
to  the  re-transfer  to  defendants  and 
the  consideration  for  the  issuing 
to  them  of  the  increased  stock. 
Stock  was  also  sold  to  another 
person  who  had  knowledge  of  the 
facts.  Plaintiff  was  elected  a 
trustee  The  corporation  erected 
manufactories  and  carried  on  the 
business  for  a  time,  which  resulted 
in  a  loss.  Defendants  and  another, 
composing  a  majority  of  the  board 
of  trustees,  as  sucn,  adopted  a 
resolution  to  sell  the  stock  on 
hand,  lease  the  manufacturies,  and 
to  secure  defendants  for  advances 
made  by  them  by  mortgage  on 
the  property  of  the  corporation, 
which  was  executed  with  the  as- 
sent of  two-thirds  of  the  stock- 
holders. Defendants  were  the 
only  creditors  of  the  corporation, 
and  the  court  found  said  resolu- 
tion was  adopted  in  good  faith 
without  intent  to  injure,  and  that 
it  did  not  affect  plaintiff,  and  was 
for  the  best  interests  of  the  corpo- 
ration and  its  stockholders.  The 
mortgage  was  thereafter  fore- 
closed and  the  property  bid  in 
by  one  of  the  defendants.  Held, 
that  the  complaint  was  properly 
dismissed.  Id. 


MASTER  AND  SERVANT. 

1.  Plaintiff,  a  seaman  employed  upon 
one  of  defendant's  vessels,  was 
commanded  to  operate  a  winch 
which  he  knew  could  not,  because 
of  visible  defects,  be  operated 
without  risk  of  danger  to  himself; 
he  obeyed  the  onier  because  he 
knew  that  disobedience  would  re- 
sult in  his  punishment,  and  al- 
though exercising  reasonable  care, 
was  mjured.  In  an  action  to  re- 
cover damages,  A<J^cl(FOLLBTT,  Ch. 
J.,  Haight and  Parker,  JJ.,  dis- 
senting), that  conceding  the  order 
was  unlawful  and  that  plaintiff 
might  rightfully  have  refused 
obedience,  or  that  he  made  a  mis- 
take, as  such  refusal  would  have 
subjected  him  to  punishment,  his 


obedience  was  not  per  9&  negUgence 
and  that  the  question  was  prop- 
erly submitted  to  the  jury.  Eld- 
ridge  V.  Atlaa  8.  S  Co,  187 

%,  An  omission  by  an  employer  to 
provide  against  an  alleged  defect 
m  a  machine  inordinary  use,  which 
defect  no  one  has  been  able  to  point 
out,  will  not  warrant  a  finding 
that  the  employer  has  failed  in  the 
discharge  of  ms  duty  towards  his 
employe.  IHngley  v.  Star  Knit- 
ting Co.  S5d 


MECHANICS'  LIEN. 

Under  the  Mechanics*  Lien  Law 
(Chap.  342,  Laws  of  1885,  as 
amended  by  chap.  420  Laws  of 
1887)  one  who  has  furnished  mate- 
rials or  done  work  upon  a  build- 
ing for  a  subcontractor  for  a 
portion  of  the  work  can  not  acquire 
a  lien  therefor  against  the  owner, 
after  the  latter  has  in  good  faith 
paid  the  contractor  and  the  con- 
tractor has  paid  the  subcontractor 
in  full  for  the  work  done  under 
the  subcontract  according  to  its 
terms,  although  the  owner  there- 
after becomes  indebted  to  the  con- 
tractor upon  the  contract  for  the 
whole  work  to  an  amount  sufficient 
to  satisfy  such  a  demand.  The 
owner  cannot,  except  in  cases  of 
fraud  or  collusion,  be  compelled 
to  pay  any  greater  sums  for  the 
rompletion  of  his  building  than 
that  which  by  his  contract  he  has 
agreed  to  pay,  and  the  same  is 
true  of  a  contractor  who  has  in  his 
turn  in  good  faith  paid  the  sub- 
contractor the  amount  due  him, 
after  the  same  has  become  due  and 
payable.    French  v.  Bauer,      54S 


MERGER, 


In  an  action  against  the  members  of 
a  firm  to  recover  a  firm  debt,  a 
joint  judgment  was  entered  by 
default  against  all  the  defendants; 
this  was  subsequently,  on  motion 
on  behalf  of  one  of  thie  defendants, 
vacated  as  to  him  and  he  let  in  to 
answer.  This  motion  was  granted 
against  plaintiff's  objection.  Said 
defendant  set  up  the  judgment 
against  his  copartner  as  a  defense 
and  the  complaint  was  dismissed 
on  the  ground  that  the  debt  had 
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been  merged  in  that  judgment. 
J9!Wd,  error.    Beekenumnv,  roung. 

170 

MISDEMEANOR. 

1.  The  term  "person,"  as  used  in 
the  provision  of  the  Penal  Code 
(§  154),  making  a  willful  omission 
to  perform  any  duty  enjoined  by 
law,  upon  any  public  officer  or 
upon  any  person  holding  a  public 
trust  or  employment,  where  no 
special  provision  shall  have  been 
made  for  punishment  of  such  de- 
linquencv,  punishable  as  a  misde- 
meanor, includes  a  corporation  as 
well  as  a  natural  person.  People 
v.  L.  I.  B  B.  Co.  606 

2.  Where  a  railroad  corporation, 
therefore,  willfully  omitted  to 
obey  an  order  of  a  county  judge 
directing  it  to  operate  gates  at  a 
certain  street  crossing  as  provided 
by  the  railroad  act  of  18184,  held, 
that  an  indictment  for  a  misde- 
meanor under  said  provision  of 
the  Penal  Code  was  properly  sus- 
tainable. Id. 

MISTAKE. 

1.  In  an  action  to  reform  a  contract, 
or  where  in  an  action  upon  the 
contract  defendant  asks  to  have  it 
reformed,  upon  the  ground  that 
owing  to  a  mistake  it  fails  to  ex- 
press the  agreement  between  the 
parties,  while  the  burden  is  on  the 
party  alleging  the  mistake  of 
clearly  establishing  it  by  satisfac- 
tory proofs,  this  does  not  require 
the  enforcement  of  the  rule  gov- 
erning the  trial  of  criminal  actions; 
t.  e,f  that  the  case  must  be  estab- 
lished beyond  a  reasonable  doubt. 
Southard  V.  Ourley.  148 

2.  Accordingly  held,  when  in  an  ac- 
tion on  a  contract  the  answer  set 
up  a  mistake  and  asked  for  a  re- 
formation of  the  contract,  a  refusal 
of  the  court  to  charge  "that  the 
burden  of  proof  is  on  the  defend- 
ant to  satisfy  the  jury  beyond  a 
reasonable  doubt  that  there  was  a 
mutual  mistake  in  this  ca^,"  was 
not  error.  Id, 

MORTGAGE. 

1.  In  determining  as  between  mort- 
gagor   and    mortgagee    whether 


articles  on  the  mortgaged  prem- 
ises at  the  time  o^  or  placed 
thereon  by  the  mortgagor,  after 
the  execution  of  the  mortgage  are 
fixtures,  the  same  rules  apply  as 
between  grantor  and  grantee. 
McFadden  v.  Allen,  489 

2.  So,  also,  the  same  rules  apply  to 
articles  annexed  to  the  premises 
by  a  subsequent  grantee,  or  a 
vendee  in  possession  under  an 
executory  contract  to  purchase. 

Id, 

8.  The  lien  of  a  mortgagee,  there- 
fore, covers  all  that  was  realty 
when  he  accepted  the  secuiity  and 
all  accessions  to  the  realty,  except 
when  by  a  valid  agreement  to 
which  he  was  a  party,  the  char- 
acter of  chattels  is  impressed  upon 
them.  Id. 

4.  In  an  action  to  recover  for  the 
alleged  conversion  of  certain 
structures  and  machinery  the 
following  facts  appeared:  In  1878, 
McF.,  the  father  of  plaintiff, 
executed  to  W.  a  mortgage  on 
certain  real  estate  owned  by  him. 
Plaintiff  went  into  possession 
under  an  oral  agreement,  as  alleged 
by  him,  that  he  was  to  have  the 
use  of  the  place,  and  when  he 
paid  the  mortgage,  a  deed  thereof; 
that  he  was  to  make  such  improve- 
ments as  he  chose,  with  the  right 
to  remove  them  in  case  he  failed 
to  pay  the  mortgage.  It  did  not 
appear  that  the  mortgagee  in  any 
manner  assented  to  or  knew  of 
this  agreement.  While  so  in  pos- 
session plaintiff  erected  on  the 
premises  the  structures  and  placed 
thereon  the  machinerv  in  question, 
and  he  and  his  fatner  executed 
another  mortgage  on  the  premises. 
In  an  action  to  foreclose  the  first 
mortgage  plaintiff  and  the  second 
mortgagee  were  made  parties 
defendant,  the  complaint  alleging 
that  they  had,  or  claimed  some 
interest  in  or  lien  upon  said  prem- 
ises, which,  if  any,  accrued  sub- 
sequent to  the  lien  of  the  mortgage. 
None  of  the  defendants  appearing, 
judgment  of  foreclosure  and  sale 
was  entered  by  default,  the  prem- 
ises sold,  and  by  a  writ  of  assis- 
tance plaintiff  was  ejected  there- 
from. Held,  that  by  virtue  of 
the  oral  agreement,  plaintiff  be- 
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came  beneficial  owner,  subject  to 
the  mortgage,  and  all  improYe- 
ments  maae  by  him  that  were  in 
their  character  accessions  to  the 
realty  were  subject  to  the  lien  of 
the  mortgage,  also  (Follett,  Ch. 
J.,  Brown  and  Yann,  JJ.,  con- 
curring), that  if  plaintiff  intended 
to  assert  title  to  the  fixtures  he 
was  bound  to  do  so  in  the  fore- 
closure suit  and  was  estopped  by 
his  default  therein  from  making 
such  a  claim  as  against  the  pur- 
chaser or  his  grantee.  Id, 


As  to  the  validity  of  mortgages 


executed  by  a  building  corporation. 

See  McConth  /.  B.  A,  Association 

(Mem.) .  598 

See  x^'OBECLOSURB. 


MOTIONS  AND  ORDERS. 

An  order  of  General  Term  granting 
a  new  trial  in  an  action  tried  by  a 
jury,  where  there  is  a  confiict  of 
evidence  and  the  order  may  have 
been  made  upon  the  facts,  is  not 
reviewable  in  this  court  unless  it 
appears  from  the  record  that  the 
order  was  affirmed  as  to  the  facts, 
or  the  appeal  therefrom  dismissed. 
C?uipman  v.  Comstock.  509 


MUNICIPAL    CORPORATIONS. 

1.  Where  a  municipal  assessment 
for  a  local  improvement  is  valid 
upon  its  face  and  an  apparent  Uen 
upon  the  land,  but  is  in  fact  void 
by  reason  of  facts  outside  of  the 
record,  and  the  owner  in  ignorance 
of  those  facts  has  voluntarily  paid 
the  assessment,  he  mav  m  one 
action  seek  to  set  aside  the  assess- 
ment and  recover  back  the  money 
paid.  Trimmer  v.  City  of  Boches- 
tw.  76 

2.  As  the  setting  aside  of  the  assess- 
ment is  a  mere  incident  to  the 
cause  of  action  to  recover  the 
money  paid,  that  accrues  when 
the  assessment  is  paid  and  the 
Statute  of  Limitations  then  begins 
to  run.  Id, 

8.  Where,  therefore,  an  action  was 
brought  to  recover  back  such  an 
assessment  more  than  fix  vears 
after  the  assessment    was    paid. 


KM,  that  it  was  bftrred  by  the 
statute,  although  brought  within 
six  years  after  iudgment  in  an 
action  setting  aside  the  assessment. 

Id. 

4.  The  legislature  may,  in  the  in- 
terest 01  the  public  health,  vest  in 
the  common  councils  of  cities 
power  to  pass  ordinances  requiring 
either  the  filling  up  or  draining  of 
excavations  upon  lands  within  the 
corporate  limits  which  are  filled 
with  stagnant,  foul  and  unwhole- 
some water.  City  of  Boehester  v. 
Simpson,  414 

5.  An  ordinance  passed  pursuant  to 
suchauthority  nas  the  same  force 
as  an  act  passed  by  the  legislature 
itself.  Id, 

6.  Where,  pursuant  to  a  citj  char- 
ter, property  sold  for  unpaid  taxes 
is,  in  default  of  bidders,  struck  off 
to  the  city,  the  rights  acquired  by 
the  city  may  be  sold  by  it,  and  it 
may  sell  to  the  original  owner. 
City  of  Buffalo  v.  Balcom,         53a 

7.  There  is  no  rule  of  public  policy 
requirlne  such  a  sale  to  be  for 
cash,  ana  in  the  absence  of  any 
provision  of  the  charter  requiring 
it,  the  sale  may  be  upon  credit, 
with  such  security  as  m  the  exer- 
cise of  good  faith  and  good  Judg- 
ment, the  common  coimcil  may 
deem  for  the  best  interests  of  the 
city.  Id, 

8.  One  who  has  had  the  full  benefit 
of  a  contract  with  a  municipality, 
which  is  ultra  tires,  will  not  be 
permitted,  in  an  action  upon  it, 
to  question  its  validity.  Id, 

See  Brooklyk  (City  of). 
Buffalo  (City  of). 
CoHOES  (City  6f). 
Elmira  (City  of). 
New  York  (City  of). 
Rochester  (City  of). 


MUTUAL  BENEFIT   ASSOCIA- 
TIONS. 

A  certificate  of  membership  was 
issued  to  one  S.  by  a  subordinate 
lod{^o  of  the  Order  of  United 
Workmen,  incorporated  under  the 
act  of  1877  (§  4,  chap.  74,  Laws  of 
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1877),  which  provides  for  a  bene- 
ficiary fund  to  be  paid  to  the  heirs 
or  representatives  of  deceased 
members,  "or  to  such  person  or 
persons  as  such  deceased  member 
mav,  while  living,  have  directed," 
ana  that  "the  person  or  persons 
to  whom,  and  the  manner  and 
time  in  which  the  same  shall  be 
paid  on  the  death  of  a  member, 
shall  be  regulated  and  controlled 
by  the  rules  and  by-laws  of  the 
corporation."  The  by-laws  pro- 
vided (§  17)  that  any  memjber  de- 
siring to  make  a  new  direction  as 
to  the  payment  of  a  beneficiary 
certificate  held  by  him  may  do  so 
by  authorizing  such  change  in 
writing  on  the  back  of  his  certifi- 
cate, and  that  ''no  change  shall 
be  valid  and  binding  until  re- 
I)orted  to  the  grand  recorder  and 
a  new  certificate  issued."  The 
sum  specified  in  the  certificate  was 
made  payable  on  the  death  of  8. 
to  plaintiff,  his  wife,  and  was  de- 
livered to  her;  she  also  became  a 
member  of  an  endowment  com- 
pany, the  certificate  being  made 
payable  to  S.  on  her  death;  subse- 
quently 8.  and  his  wife  separated. 
She  took  possession  of  the  certifi- 
cate issued  to  her  without  his 
consent,  and  he,  without  her  con- 
sent, took  the  certificate  issued  to 
him,  and  pursuant  to  an  agree- 
ment with  one  P.,  who  was  in  no 
way  related  to  him,  a  new  certifi- 
cate was  issued,  payable  to  P. 
upon  the  death  of  8.;  all  of  the 
steps  required  by  the  by-laws  of 
the  society  having  been  complied 
with.  The  wife  paid  no  part  of 
the  expenses  incident  to  such 
membership  of  her  husband  or  of 
herself.  Upon  the  death  of  8.  his 
wife  brought  this  action,  claiming 
that  her  interest  in  the  certificate 
was  vested  and  she  was  entitled 
to  recover  the  amount  due  upon 
it.  HMf  untenable;  and  that  as 
the  by-laws  of  the  corporation  im- 
posed no  limit  as  to  the  persons 
to  whom  certificates  should  be 
payable,  8.  had  a  right  to  direct 
the  amount  of  his  certificate  to  be 
paid  to  a  stranger  having  no  in- 
surable interest  m  his  life,  and  his 
appointee  could  be  changed  at 
any  time  he  might  elect  upon  con- 
forming with  the  requirements  of 
the  by-laws  of  the  society.  Sabin 
V.  Phinney,  422 

SlOKELS ^YOL.  LXXXIX 


KAVIGATION. 

1.  The  power  to  improve  rivers  and 
arms  of  the  sea  forming  the  high- 
ways of  commerce  is  vested  in  the 
United  States  government,  and 
where  congress  by  statute  pro- 
vides for  the  exercise  of  such 
power  in  a  manner  sufficient  and 
complete  according  to  that  gov- 
ernment's judicial  test,  it  is  com- 
plete under  that  of  this  state. 
Benner  v.  Atlantic  D.  Go.         156 

2.  Where  a  contractor  doing,  in  ap- 
propriate and  proper  manner, 
public  work  required  by  a  con- 
tract with  said  government, 
which  it  is  authorized  to  make, 
and  exercising  due  care  in  the 
prosecution  thereof,  injures  pri- 
vate property,  he  is  not  liable 
therefor.  Id. 


NATIONAL  BANKS. 
See  Banks  and  Banking. 

NEGLIGENCE. 

1.  Inexcusable  negligence  may  not 
be  imputed  because  of  an  omission 
of  vigilance  and  care,  which  is 
procured  by  the  fraud  of  another. 
Smith  V.  Smith.  62 

2.  Plaintiff,  a  seaman  employed  up- 
on one  of  defendant's  vessels  was 
commanded  to  operate  a  winch 
which  he  knew  could  not,  because 
of  visible  defects,  be  operated 
without  risk  of  danger  to  himself; 
he  obeyed  the  order  because  he 
knew  that  disobedience  would  re- 
sult in  his  punishment,  and 
although  exercising  reasonable 
care,  was  injured.  In  an  action 
to  recover  damages,  held  (Follett, 
Ch.  J.,  Haight  and  Parker,  JJ., 
dissenting),  that  concwiing  the 
order  was  ur'iiwful  and  that 
plaintiff  might  rightfully  have  re- 
fused obedience,  or  that  he  made 
a  mistake,  as  such  refusal  would 
have  subjected  him  to  punishment, 
his  obedience  was  not  per  se  neg- 
ligence and  that  the  question  was 
properly  submitted  to  the  jury. 
Eldndge  v.  Atlas  S,  S,  Co.        187 

3.  In  an  action  to  recover  damages 
for    personal    injuries     received 
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through  the  alleged  negligence  of 
defendant,  the  following  facts  ap- 
peared: Plaintiff,  while  driving 
alon^  Sixth  avenue  in  the  city 
of  ISew  York,  under  defendant's 
elevated  railroad  structure,  was 
struck  by  a  portion  of  a  broken 
bolt,  to  which  an  iron  plate  was 
attached,  w^hich  fell  from  de- 
fendant's structure  and  caused 
the  in j  uries  complained  of.  Plain- 
tiff proved  that  the  bolt  in  ques- 
tion passed  through  the  guard 
rail  and  stringer,  and  the  iron 
plate  had  been  held  in  place  by  a 
nut,  and  that  the  bolt  broke  about 
two  inches  from  the  nut.  Defend- 
ant then  proved  that  its  road  had 
been  properly  constructed,  and 
called  one  R.,  who  testified  that 
he  was  defendant's  track  walker 
and  inspector  at  the  point  in 
question,  that  his  duty  was  to 
move  carefully  over  the  track 
during  the  day  and  carefully  ex- 
amine all  the  bolts  and  fasten- 
ings, and  keep  them  tight;  that 
dimng  the  month  in  which  the 
accident  occurred  he  followed  out 
these  instructions  to  the  best  of 
his  ability.  Plaintiff's  counsel 
asked  to  have  defendant's  negli- 
gence subnutted  to  the  jury  on  the 
ground  that  the  fact  that  the  bolt 
Fell  was  presumptive  evidence  that 
defendant  was  negligent.  This 
request  was  denied  and  a  verdict 
was  directed  for  defendant.  Held, 
error;  that  the  fact  that  the  bolt 
was  broken  and  part  of  it  fell  was 
suf&cient  to  raise  a  presumption 
that  in  that  particular  defendant's 
structure  was  out  of  repair  and 
dangerous;  and  that  the  evidence 
of  R  was  not  sufficient  to  remove 
such  presumption.  Volkma/r  v. 
ManJuUtan  R.  Co.  418 

4.  Also  held,  that  even  if  R.'s  testi- 
mony had  been  sufficient  to  over- 
throw the  presumption,  he  was  an 
interested  person,  who  might  be 
actuated  by  a  motive  to  shield 
himself  from  blame,  and  so  his 
credibility  was  involved  and  this 
was  a  question  for  the  jury.      Id. 

6.  It  was  claimed  that  plaintiff  should 
have  produced  upon  the  trial  the 
piece  of  iron  which  hit  him,  and 
which  he  claimed  was  lost.  Held, 
untenable.  Id. 


6.  One  who,  without  fault  on  his 
own  part,  has  been  held  legally 
hable  for  the  negligence  of  an- 
other is  entitled  to  indemnity  from 
the  latter,  and  this,  it  seemt, 
whether  contractual  relations  exist 
between  them  or  not;  and  this 
right  of  indemnity  does  not  de- 
pend upon  the  fact  that  the  wrong- 
doer owed  to  the  one  charged  with 
the  liability  a  special  or  particular 
duty  not  to  be  negligent.  Oceanic 
8.  M,  Co.  V.  Compania  T.  E,    461 

7.  Where,  therefore,  a  person  has 
been  compelled,  by  the  judgment 
of  a  court  having  jurismction,  to 
pay  damages  caused  by  the  negli- 
gence of  another,  which  ought  to 
have  been  paid  by  the  wrongdoer, 
he  may  recover  of  the  latter  the 
amount  so  paid,  unless  he  was  a 
party  to  the  wrong  which  caused 
the  damage.  Id, 

8.  This  rule  applies  to  final  judg- 
ments of  the  Circuit  Courts  of  the 
United  States;  as  the  same  force 
and  effect  must  be  given  to  them 
by  the  courts  of  this  state  as  are 
given  to  the  judgments  of  our 
own  courts;  and  this,  although 
had  the  action  been  brought  in  a 
state  court  the  plaintiff  therein 
could  not  have  recovered.  Id. 

9.  In  an  action  brought  to  recover 
damages  for  alleged  negligence, 
the  amount  paid  by  plaintiff  pur- 
suant to  the  judgment  of  a  court 
having  jurisdiction  in  an  action 
against  him  by  one  injured  by  the 
negligence,  is  proof  of  the  liabihty 
in  the  first  action  to  the  plaintin 
therein,  and  the  amount  thereof, 
at  least  where  the  wrongdoer  had 
notice  of  the  action  and  an  oppor- 
tunity to  defend.  But  the  judg- 
ment is  not  conclusive  as  to  the 
liability  of  the  latter;  this  must 
be  estabUshed  by  evidence  outside 
of  the  record  in  the  first  action. 

Id. 

10.  Those  in  control  of  a  public  pier 
are  bound  to  exercise  the  same 
care  for  the  safety  of  the  public 
and  all  having  occasion  to  use  the 
pier  as  is  required  of  those  in  con- 
trol of  public  streets.  Id. 

11.  Plaintiff,  a  foreign  corporation, 
was  the  lessee  of  a  pier  in  the  city 
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of  New  York,  on  which  was  a 
freight  shed,  with  sliding  doors; 
it  sublet  the  pier  to  defendant, 
who  permitted  a  boat  not  belong- 
ing to  its  line  to  receive  its  cargo 
thereon.  One  C.  was  engfiged  in 
hoisting  freight  on  board  said 
boat;  a  sliding  door  which  was 
out  of  repair  fell  upon  and  in- 
jured him.  C.  brought  an  action 
m  the  United  States  Circuit  Court 
against  plaintiff,  alleging  negli- 
gence in  failing  to  have  stiid  door 
properly  secured.  Defendant  had 
notice  of  the  action,  but  failed  to 
defend.  It  appeared  that  the  door 
and  fastenings  were  in  good  repair 
when  plaintiff  sublet  the  pier  to 
defendant.  Judgment  was  recov- 
ered against  plaintiff,  which  it 
paid.  Held,  that  an  action  was 
maintainable  to  recover  the  amount 
of  the  judgment,  together  with 
the  expenses  of  the  defense;  that 
the  judgment  of  the  United  States 
Circuit  Court  determined  conclu- 
sively the  liability  and  the  amount 
thereof  of  the  plaintiff  to  C. ;  but 
did  not  determine  as  between 
plaintiff  and  defendant,  whether 
or  not  defendant  was  primarily 
liable;  that  this  must  be  proved  by 
evidence  outside  of  the  record 
court.  Id. 

12.  An  omission  by  an  employer  to 
provide  against  an  alleged  defect 
m  a  machine  in  ordinary  use, 
which  defect  no  one  has  been  able 
to  point  out,  will  not  warrant  a 
finding  tliat  the  emplover  has 
failed  m  the  discharge  of  his  duty 
towards  his  employe.  Dingley  v. 
8ta/r  Knitting  Co,  652 


NEW  TRIAL. 

1.  In  an  action  to  determine  the 
rights  of  the  parties  in  a  trust 
estate,  the  issues  in  the  case  were 
by  stipulation  referred  to  a  referee. 
The  decision  on  trial  was  in  favor 
of  plaintiff;  defendant  sought  to 
review  the  determination  by  ap- 
peal to  the  General  Term  from  the 
interlocutory  judgment,  and  by 
motion  for  a  new  trial.  The  Gen- 
eral Term  reversed  said  judgment 
and  granted  a  new  trial  at  Special 
Term.  Hdd,  that  while  the  ap- 
peal was  unauthorized,  the  motion 
was  proper  (Code  av.  Pro.  §  1001), 


and  a  new  trial  was  properly 
granted  thereon;  that  this  neces- 
sarily set  aside  the  judgment,  and 
the  effect  is  the  same  as  a  reversal; 
and  this  order  having  been  sus- 
tained, that  judgment  absolute 
against  plaintiff  was  the  necessary 
result.    Knotclton  v.  Athim,    818 

2.  It  seems,  plaintiff  might  have  ob- 
tained relief  by  motion  from  the 
direction  for  a  new  trial  at  Circuit, 
and  had  another  referee  appointed. 

Id, 

8.  An  order  of  General  Term  grant- 
ing a  new  tria^  in  an  action  tried 
by  a  jury,  where  there  is  a  conflict 
of  evidence  and  the  order  may 
have  been  made  upon  the  facts,  is 
not  reviewable  in  this  court  unless 
it  appears  from  the  record  that 
the  order  was  affirmed  as  to  the 
facts,  or  the  appeal  therefrom  dis- 
missed.     Chapman  v.    Comttcck. 

509 

NEW  YORK  (CITY  OP). 

1.  Under  the  provisions  of  the  New 
York  Consolidation  Act  (§  868, 
chap.  410,  Laws  of  1888),  provid- 
ing for  the  collection  of  taxes  on 
personal  property,  an  action  in 
personam  may  be  maintained  by 
the  receiver  of  taxes  against  a  non- 
resident stockholder  of  a  national 
bank  located  in  said  city,  to 
recover  taxes  imposed,  as  author- 
ized by  the  provision  of  the  Bank- 
ing Act,  providing  for  the  assess- 
ment and  taxation  of  stockholders 
in  banks  upon  their  shares  of  stock 
(§  812,  chap.  409,  Laws  of  1882). 
(Brown  and  LAinx>N,  JJ.,  dis- 
senting.)   McLean  v.  Myers,    480 

2.  It  is  not  a  condition  precedent  to 
the  right  of  the  receiver  to  com- 
mence such  an  action  that  a  war- 
rant for  distress  and  sale  should 
be  issued  as  provided  for  by  the 
Consolidation  Act  (§  858),  and  re- 
turned unsatisfied.  Id, 

8.  In  respect  to  such  taxation,  the 
Banking  Act  confers  no  new  ri^ht 
within  the  meaning  of  the  prin- 
ciple that  where  a  statute  confers 
a  right  and  prescribes  an  adequate 
means  of  enforcing  it,  the  pro- 
prietor of  the  right  is  confined  to 
the  statutory  remedy;    as   bank 
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shares  were  assessable  before  Its 
passage  (1  B.  8.  414,  |§  1  et  seq.; 
§  1  chap  684,  Laws  of  1853;  §  1, 
chap.  761,  Laws  of  1869).  The 
legislative  intent  was  simply  to 
furnish  an  additional  safeguard  in 
assessing  bank  stock,  and  addi- 
tional, but  not  exclusive,  remedies 
to  aid  in  coUectmg  the  tax.       Id. 


NON-RESIDENT. 

Where  an  action  in  the  nature  of  a 
creditor's  bill  is  based  upon  a 
mone^  juagment  against  a  non- 
resident, the  summons  wherein 
was  not  personally  served  and  the 
defendant  did  not  appear,  but  an 
attachment  was  issued,  although 
upon  application  for  the  judg- 
ment, pi  oof  by  affidavit  that  the 
attachment  was  levied  upon  prop- 
erty of  the  defendant  was  pro- 
duced and  filed,  this  is  not  con- 
clusive, and  where  it  appears  that 
no  property  was  in  fact  levied 
upon  the  creditor's  suit  is  not 
maintainable.  Capital  City  Bank 
V.  Parent.  527 


Action  is  maintainable  under 

Ncu)  York  Comolidation  Act  (§  863, 
chap,  410,  Laws  of  1882)  by  the  re- 
ceiver of  taxes  against  a  non-resident 
stockholder  of  a  national  bank,  lo- 
cated in  that  city  to  recover  taxes  im- 
posed pursuarU  to  Banking  Act  (§  812, 
chap  409,  Laws  of  1882)  on  his  shares 
of  stock. 

See  McLean  v.  Myers.  480 


NOTICE. 

Notice  in  some  form  tc  an  infant  is 
essential  to  confei  jurisdiction 
upon  a  court  to  bind  his  property, 
and  while  the  legislature  may 
prescribe  that  the  notice  may  be 
constructive  instead  of  actual, 
proceedings  must  be  in  conform- 
ity with  the  statute  in  order  to  be 
valid  and  bind  the  infant.  Smith 
V.  Beid.  668 

NUISANCE. 

F.,  who  owned  to  the  center  of  a 
highway,  deeded  to  W.,  the  ad- 
joining owner  on  the  opposite 
side,  a  strip  of  land  along  it  and 
all  his  right,   title    and    interest 


therein.  One  object  of  the  con- 
veyance was  to  enable  W.  to 
straighten  the  highway  and  the 
deed  recited  that  the  grantee  was 
to  hold  the  granted  strip  "for  the 
uses  and  purposes  of  a  public 
road  or  highway,  and  for  no 
other  use  or  purpose;"  it  also  con- 
tained a  reservation  to  the  grantor 
of  "the  same  privileges  on  said 
public  road  or  highway  as  they 
now  have  on  the  highway  as  at 
present  located  "  in  front  of  F.'s 
land.  W.  thereupon  straightened 
the  highway  and  built  a  retaining 
wall  within  the  strip  conveyed, 
along  the  line  of  F.'s  land,  and 
for  over  twenty  years  the  strip 
was  used  as  a  highway  and  W. 
and  his  grantee  when  occasion  re- 
quired repaired  the  wall.  De- 
^ndant,  who  succeeded  to  F.'s 
title,  took  possession  of  the  wall 
to  the  exclusion  of  the  plaintiff, 
who  had  succeeded  to  W.'s  title 
and  denied  his  right  to  maintain 
it.  In  an  action  of  ejectment, 
?ield,  that  as  when  the  deed  was 
executed  the  privileges  of  F.  on 
the  highway  were  unrestrict«i  by 
any  dominant  right  of  the  owne'r 
on  the  opposite  side,  under  the 
recital  and  reservation  in  the  deed, 
his  right  in  the  altered  highwajr 
was  equally  unrestricted;  t^t  this 
right  was  restricted  by  the  wall 
and  its  maintenance  was  a  private 
nuisance  which  defendants  had 
the  right  to  abate;  and  so  that  a 

i'udgment  awarding  plaintiff  the 
=ind  upon  which  the  wall  stands 
and  restraining  defendants  from 
interferins:  with  it  was  error. 
Westlake  v.  Koch.  58 


PARTIES. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure,  in  relation  tc 
the  "judicial  supervision  of  a  cor- 
poration, and  of  tho  officers  and 
members  thereof,"  an  action  may 
be  brought  by  the  attorney-gen- 
eral in  the  name  of  the  people, 
-without  a  relator,  against  a  do- 
mestic business  corporation  and  its 
trustees  to  remove  the  latter  from 
their  position  for  misconduct,  and 
to  compel  them  to  account  for  and 
pav  over  to  the  corporation  the 
value  of  property  belonging  to  it 
transferred  by  them  to  others  in 
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violation  of  their  duty,  whenever 
he  deems  that  the  action  can  be 
maintained  and  that  the  interests 
of  the  public  will  be  promoted 
thereby.  (§§  1781,  1782.)  PeopU 
V.  BaUard.  269 

2.  Upon  a  demurrer  to  a  complaint 
on  the  ground  that  there  is  a  de- 
fect of  parties,  plaintiff  or  defend- 
ant, the  particular  defect  relied  on 
must  be  specifically  pointed  out. 
MiteheU  v.  Thorne.  636 

8.  Where,  therefore,  plaintiff  claims 
as  heir  at  law  of  a  deceased  per- 
son, a  demurrer  on  the  ground  that 
other  heirs  are  not  made  parties, 
is  not  sustainable  unless  it  appears 
by  the  complaint  that  there  are 
other  heirs.  Id. 

4.  Where  a  right  of  way  to  and  a 
right  to  maintain  a  cemetery  lot 
for  burial  purposes  are  held  in 
common  by  several  persons,  any 
one  or  more  of  them  may  maintain 
an  action  to  prevent  by  m junction 
the  interruption  or  destruction  of 
those  rights,  without  making  the 
others  parties.  Id. 

5.  It  seems  that  where  such  an  action 
is  brought,  and  all  the  tenants  in 
common  are  not  parties  plaintiff, 
damages  sustained  by  each  of  the 
plaintiffs,  if  any,  cannot  be  recov- 
ered, but  where  all  are  parties,  any 
damages  arising  from  an  injury  to 
their  common  mterests  are  recov- 
erable. Id. 

PARTNERSHIP. 

1.  The  provisions  of  the  Revised 
Statutes  (1  R.  8.  764,  §§  1  et  »eg.), 
in  relation  to  the  formation  of 
limited  partnerships,  are  reme- 
dial in  their  nature  and  will  pro- 
tect those  who  in  good  faith  sub- 
stantially comply  with  their  essen- 
tial requirements.  White  v.  Eise- 
man.  101 

2.  The  organization  of  such  a  part- 
nership is  completed  when  and 
only  when  the  requisite  papers 
are  filed,  and  if  then  every  state- 
ment therein  is  correct,  this  is  a 
substantial  compliance  with  the 
provisions  of  the  statute,  and  in 
the  absence  of  bad  faith,  or  of 
proof   that  a  creditor   has   been 


misled  by  some  technical  inaccu- 
racy in  the  statement  when  it  was 
made,  the  special  partner  is  pro- 
tected. Id. 

3.  In  an  action  against  defendants, 
as  general  partners,  composing 
the  firm  of  8.  &  P.,  for  an  in- 
debtedness of  the  firm,  two  of 
the  defendants  alleged  that  they 
were  special  partners.  Upon  the 
trial  said  defendants  produced  in 
evidence  a  certificate  of  limited 
partnership,  which  was  in  the 
usual  form,  signed  and  acknowl- 
edged by  the  general  and  special 
partners  August  8,  1886.  The 
special  partners  the  same  day  de- 
livered to  8.  their  check  of  even 
date  on  a  solvent  bank  to  the  order 
of  8.  &  P.  for  the  amount  of  their 
contribution  to  the  common  stock, 
as  stated  in  the  certificate;  this 
check  was  charged  on  their  bank 
book  which  was  balanced  the  next 
day.  The  check  was  certified 
August  fourth,  and  deposited  to 
the  credit  of  the  firm  August  fifth, 
at  2  p.  M.,  on  which  day,  at  4.45 
p.  M.,  the  certificate  and  aflftdavit 
required  by  the  statute  were  filed. 
On  August  sixth,  the  check  was 
paid  to  the  bank  in  which  it  was 
deposited.  The  aflSdavit,  which 
was  made  August  third,  stated 
that  the  sum  specified  in  the  cer- 
tificate as  contributed  by  the 
special  partners  *'  had  been  actu- 
ally and  in  good  faith  paid  in 
cash."  Heldf  that  the  certification 
of  said  check  was  an  absolute  ap- 
propriation of  the  money  to  the 
use  of  the  firm  and  thus  the  certi- 
ficate was  rendered  true  when  it 
was  first  used  for  a  purpose  con- 
templated by  the  statute,  and  so 
the  statute  was  substantially  com- 
plied with,  and  the  special  part- 
ners were  not  liable.  Id. 

4.  In  an  action  against  the  members 
of  a  firm  to  recover  f  firm  debt,  a 
joint  judgment  was  entered  by 
default  against  all  the  defendants; 
this  was  subsequently,  on  motion 
on  behalf  of  one  of  the  defendants, 
vacated  as  to  him  and  he  let  in  to 
answer.  This  motion  was  granted 
against  plaintiff's  bbiection.  Said 
defendant  set  up  the  judgment 
against  his  copartner  as  a  defense 
and  the  complaint  was  dismissed 
on  the  ground  that  the  debt  had 
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been  merged  in  that  judgment 
Held,  error.   Heckeniann  v.  Young. 

170 

5.  In  an  action  to  foreclose  a  mort- 
gage these  facts  appeared:  By  the 
terms  of  a  copartnership  agree- 
ment between  H.  and  C.  it  was 
provided  that,  in  case  of  the  death 
of  either,  the  business  should  be 
continued  by  the  survivor  for  five 
years  after  such  death;  the  estate 
of  the  decedent  receiving  and 
bearing  the  same  share  of  profits 
and  losses  as  he  would  had  he 
lived.  C.  died  leaving  a  will  by 
which  he  appointed  his  executors 
trustees,  giving  to  them  in  trust 
his  residuary  estate,  which  in- 
cluded his  interest  in  the  partner- 
ship assets;  this  amounted  to 
about  150,000.  The  will  made  no 
mention  of  the  firm  business,  but 
gave  to  the  executors  power 'to 
continue  any  existing  investments. 
At  the  time  of  the  death  of  C.  the 
copartners  held  an  executory  con- 
tract for  the  purchase  of  certain  real 
estate;  after  such  death  the  prem- 
ises were  conveyed  to  H.  as  **  sur- 
vivor." H.  carried  on  the  business 
as  survivor  without  objection  on 
the  part  of  said  executors;  he  bor- 
rowed money  of  plaint^  to  be 
used  in  the  business,  and  which 
was  so  used,  giving  two  mort- 
gages to  secure  the  same,  the  one 
in  suit  executed  by  him  as  "sur- 
vivor" upon  said  premises,  which 
contained  a  consent  thereto  on  the 
part  of  the  executors,  and  to  which 
they  were  parties  for  the  purposes 
simply  of  such  consent,  the  other 
upon  his  Individual  property. 
Subsequently  said  executors  made 
a  loan  out  of  the  assets  of  the 
estate  to  H.,  to  be  used  in  the 
business,  taking  as  security  a 
mortgage  on  said  premises  exe- 
cuted by  him  individually  and  as 
survivor.  HeM,  that  the  actu  of 
H.  as  survivor  in  continuance  of 
the  firm  business,  done  with  the 
consent  of  the  said  executors  and 
trustees,  were  lawful;  and  so, 
plaintiffs  mortgage  was  valid  and 
binding,  and  any  lien  of  C.'s 
estate  upon  the  firm  property  was 
thereby  postponed  to  the  hen  of 
said  mortgage;  also,  that  equity 
required  that  the  debt  secured 
should  be  satisfied  from  the  mort- 
gaged property  before   recourse 


was  had  to  the  individual  property 
of  H.    BeU  V.  Hepworth,  44^ 


PENAL  CODE. 

o    tr*    \  People  ex  rd.  v.  Bd,  of 
«    ^^'\     8vperm9ors.  1 

§  154.     People  v.  L.  I.  R.  R.  Oo.    506 
§  334.     Qoodrieh  v.  Houghton,     115 


PIERS. 
See  Wharybs. 


PLEADING. 

1.  Upon  a  demurrer  to  a  complaint 
on  the  ground  that  there  is  a  defect 
of  parties,  plaintiff  or  defendant, 
the  particular  defect  relied  on 
must  be  specifically  pointed  out. 
MitcheU  v.  Thome,  686 

2.  A  demurrer  can  only  be  inter- 
posed to  a  complaint  for  defects 
appearing  on  its  face.  Id. 

3.  Where,  therefore,  plaintiff  claims 
as  heir  at  law  of  a  deceased  per- 
son, a  demurrer  on  the  ground 
that  other  heirs  are  not  made 
parties,  is  not  sustainable  unless 
it  appears  by  the  complidnt  that 
there  are  other  heirs.  Id, 


POWERS. 

1.  Where  a  power  is  given  to  a 
donee  toappoint  property  to  "all, 
any  or  either "  of  several  persons 
named,  or  to  all,  any  or  either  of 
their  lawful  issue,  the  word  "or," 
in  the  absence  of  any  indication 
of  a  contrary  intent,  has  a  discre- 
tionary, not  a  substitutional,  im- 
port.   Drake  v.  Drake,  220 


2.  The  will  of  D.  gave  to  H.,  his 
adopted  daughter,  certain  real 
estate  for  life;  in  case  of  her 
death  "without  leaving  lawful 
issue,"  the  testator  gave  to  her 
power  to  devise  or  appoint  by 
will  the  said  real  estate  "to  all  or 
any  or  either  "  of  his  three  sisters 
named,  "  or  to  all  or  any  or  either 
of  the  lawful  issue"  of  said  sisters 
"in  such  shares  and  proportion 
as  she  may  think  proper."     In 
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default  of  auch  devise  or  appoint- 
ment, the  testator  devised  said  real 
estate  to  his  said  sisters  in  equal 
proportion  on  the  death  of  M. ;  in 
case  either  of  them  died  before  M. , 
"leaving  lawful  issue,"  the  will 
provided  that  said  issue  should 
"take  the  share  or  part  thereof 
which  the  parents  of  such  issue 
would  have  taken  if  she  had  sur- 
vived." The  will  contained  a 
number  of  other  devises,  each  to 
a  beneficiary  for  life  with  remain- 
der over  to  their  "lawful  issue," 
to  be  divided  equally  between 
them,  if  of  equal  degree  of  con- 
sanguinity, if  not,  the  issue  to 
take  the  share  the  parent  would 
have  been  entitled  to  if  living. 
All  of  the  sisters  died  during  the 
life-time  of  M.,  two  of  them  leav- 
ing children  and  grandchildren. 
M.  died  without  Issue,  leaving  a 
will  appointing  a  portion  of  the 
said  real  estate  to  four  of  the  said 
grandchildren,  whose  parents 
were  then  living,  and  the  bal- 
ance to  children  of  the  deceased 
sisters.  In  an  action  to  deter- 
mine the  validity  of  the  appoint- 
ment to  the  grandchildren  and  to 
obtain  a  construction  of  the  will 

of     D.,    hM    (FOLLBTT,     Ch.    J., 

Haight  and  Brown,  JJ.,  dissent- 
ing), that  the  words  "lawful 
issue"  in  the  provision  creating 
the  power  were  not  limited  to  the 
children  of  said  sisters,  but  in- 
cluded the  grandchildren;  that 
conceding  the  same  words  as  used 
in  the  devise  over  in  case  of  a  fail- 
ure to  appoint,  embraced  the  chil- 
dren only,  this  did  not  control 
their  interpretation  as  used  in  the 
grant  of  the  power,  and  there  was 
nothing  in  the  context  to  restrict 
or  qualify  them  as  so  used;  and 
that,  therefore,  the  appointment 
was  valid.  Id. 


PRACTICE. 

1.  In  an  action  to  determine  the  rights 
of  parties  in  a  trust  estate  the 
issues  in  the  case  were  by  stipula- 
tion referred  to  a  referee.  The 
decision  on  trial  was  in  favor  of 
plaintiff;  defendant  sought  to  re- 
view the  determination  by  appeal 
to  the  CJeneral  Term  from  the  in- 
terlocutory judgment,  and  by 
motion  for  a  new  trial.    The  Gen- 


eral Term  reversed  said  judgment 
and  granted  a  new  trial  at  Special 
Term.  HM,  that  while  the  appeal 
was  unauthorized,  the  motion  was 
proper  (Code  Civ.  Pro.  §  1001), 
and  a  new  trial  was  properly 
granted  thereon;  that  this  neces- 
sarily set  aside  the  judgment,  and 
the  effect  is  the  same  as  a  reversal; 
and  this  order  having  been  sus- 
tained, that  judgment  absolute 
against  plaintiff  was  the  necessary 
result.     Knowlton  v.  Atkins.    313 

2.  It  seems,  plaintiff  might  have  ob- 
tained relief  by  motion  from  the 
direction  for  a  new  trial  at  Circuit, 
and  had  another  referee  appointed. 

Id. 
Bee  Appeal. 
Pleading. 
Trial. 


PRESUMPTIONS. 

1.  Where  land  of  great  value  is  con- 
veyed for  no  substantial  consider- 
ation and  yet  with  no  intention  of 
making  a  gift,  the  probabilities 
favor  the  existence  of  reserved 
rights  in  the  nature  of  a  trust, 
and  slight  evidence  as  to  such 
an  intent  of  the  parties  will  estab- 
lish one.  Bogers  v.  N.  T.  cfc  T. 
Land  Co.  197 

2.  The  presumption  in  this  state  is 
that  lands  under  the  waters  of 
small  inland  non-navigable  ponds 
and  lakes  belong  to  the  proprie- 
tors of  the  adjoining  lands,  and 
the  same  rule  applies  in  the  legal 
construction  of  grants  of  land 
bounded  on  them  as  is  applied  to 
conveyances  bounded  on  fresh 
water  streams.  Qouvemewr  v. 
Nat.  Ice  Go.  355 

8.  In  an  action  to  recover  damages 
for  personal  injuries  received 
through  the  alleged  negligence  of 
defendant,  the  following  facts  ap- 
peared :  Plaintiff,  while  driving 
along  Sixth  avenue  in  the  city  of 
New  York,  under  defendant's  ele- 
vated railroad  structure,  was 
struck  by  a  portion  of  a  broken 
bolt,  to  which  an  iron  plate  was 
attached,  which  fell  from  defend- 
ant's structure  and  caused  the  in- 
juries complained  of.  Plaintiff 
proved  that  the  bolt  in  question 
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passed  through  the  guard  rail  and 
stringer,  and  the  iron  plate  had 
been  held  in  place  by  a  nut,  and 
that  the  bolt  broke  about  two 
inches  from  the  nut.  Defendant 
then  proved  that  its  road  had  been 
properly  constructed,  and  called 
one  R.,  who  testified  that  he  was 
defendant's  track  walker  and  in- 
spector at  the  point  in  question; 
that  his  duty  was  to  move  care- 
fully over  the  track  during  the 
day  and  carefully  examine  all  the 
bolts  and  fastenings,  and  keep 
them  tight;  that  during  the  month 
in  which  the  accident  occurred  he 
followed  out  these  instructions  to 
the  best  of  his  ability.  Plaintiff's 
counsel  asked  to  have  defendant's 
negligence  submitted  to  the  jury 
on  the  ground  that  the  fact  that 
the  bolt  fell  was  presumptive  evi- 
dence that  defendant  was  negli- 
gent. This  request  w^as  denied 
and  a  verdict  was  directed  for  de- 
fendant. Held,  error;  tliat  the 
fact  that  the  bolt  was  broken  and 
part  of  it  fell  was  sufficient  to 
raise  a  presumption  that  in  that 
particular  defendant's  structure 
was  out  of  repair  and  dangerous; 
and  that  the  evidence  of  K.  was 
not  sufficient  to  remove  such  pre- 
sumption. Volkinar  v.  Manhattan 
R.  Co.  418 

4.  A  voluntary  conveyance  by  one 
indebted  at  the  time*  is  presimip- 
tively  fraudulent.  (Follett,  Ch. 
J.,  and  Parker,  J.,  dissenting.) 
Smith  V.  Reid.  568 

PRINCIPAL  AND  AGENT. 

1.  One  dealing  with  an  agent, 
without  knowledge  of  limitations 
upon  his  authority,  has  the  right 
to  rely  upon  his  representations 
as  to  tlie  extent  thereof;  and  if  he 
contracts  with  the  agent,  relying 
upon  his  representations,  and  it 
appears  that  the  latter  exceeded 
his  authority,  and  that  the  princi- 
pal repudiated  his  acts,  the  agent 
IS  liable  to  the  person  so  dealing 
with  him  for  the  damages  sus- 
tained.    Taylor  v.  Nostrand.    108 

2.  It  seems  the  liability  of  the  agent 
is  based  not  on  the  ground  that 
the  contract  is  his  own,  but  on  the 
ground  that  he  warrants  his  au- 
thority, and  so,  his  liability  is  not 


necessarily  measured  by  the  con> 
tract,  but  embraces  all  injuries 
resulting  from  his  want  of  power. 

Id. 

3.  The  complaint  herein  set  forth 
two  causes  of  action,  one,  to 
rescind  a  purchase  of  stock  and 
recover  back  the  purchase-price 
upon  the  ground  that  defendant, 
who  was  employed  as  agent  to 
purchase  stock  for  plaintiff,  sold 
to  him  his  own  stock,  retaining 
the  purchase  price ;  the  other,  to 
recover  damages  for  false  repre- 
sentations inducing  the  purchase. 
Upon  the  trial  evidence  w^as  given 
in  support  of  both  causes  of  ac- 
tion. The  court  submitted  to  the 
jury  the  question  of  false  repre- 
sentations, which  was  found  in 
favor  of  defendant,  but  refused  to 
submit  to  it  the  first  cause  of  ac- 
tion. Held,  error ;  that  while 
the  two  claims  were  inconsistent 
and  plaintiff  was  not  entitled  to 
recover  upon  both,  he  was  entitled, 
and  the  court  should  have  re- 
quested him  to  elect  upon  which 
he  would  proceed,  and  should  not 
have  elected  for  him.  Mayo  v. 
Knotclton.  250 

4.  Plaintiff  proved  the  averments 
of  the  first  cause  of  action  as 
to  the  employment  of  defendant 
to  purchase,  as  his  agent,  the 
shares  of  stock  specified  and  the 
transfer  to  him  of  defendants 
own  stock;  also,  that  thereafter 
the  assets  of  the  corporation  were 
conveyed  to  another  corporation, 
the  stock  of  the  former  being 
convertible  into  the  stock  of  the 
latter,  that  plaintiff  caused  his  to 
be  so  converted;  that  subsequently 
discovering  that  defendant  had 
sold  him  his  own  stock,  plaintiff, 
for  the  purpose  of  making  a 
tender,  borrowed  the  same  amount 
of  stock  of  the  old  company  which 
had  not  been  converted,  tendered 
it  to  defendant  i^nd  demanded 
repayment  of  the  purchase  price, 
which  was  refused.  Held,  that 
plaintiff  had  the  right  to  rescind 
on  discovery  of  the  fraud;  that 
the  stock  borrowed  not  being  dis- 
tingulsliable  from  the  stock  pur- 
ebred, and  plaintiff  having  ac- 
quired the  right  to  transfer  it  to 
defendant  and  give  a  good  title 
thereto,  the  tender  was  good.    Id. 
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5.  Also  Tieldj  that  the  (question 
whether  or  not  the  rescission  was 
in  time  should  have  been  sub- 
mitted to  the  jury.  Id. 


PRINCIPAL  AND  SURETY. 

1.  K.,  who  held  the  title  to  certain 
premises  subject  to  the  lien  of  a 
mortgage,  executed  to  the  mort- 
gagor a  bond  by  which  he  obli- 
gated  himself  to  pay  any  deficiency 
arising  on  foreclosure  of  the  mort- 
gage. K.  conveyed  the  premises ; 
to  defendant  L.,  who,  by  big  deed, 
assumed  and  agreed  to  pay  the 
mortgage,  which  the  deed  stated 
was  held  and  owned  b^  plaintLff, 
and  the  amount  of  which  was  re- 
served as  a  portion  of  the  consid- 
eration. In  an  action  to  foreclose 
the  mortgage,  held,  that  plaintiff 
was  entitled  to  judgment  against 
L.  for  any  denciency;  thiit  L.'s 
covenant  to  pay  the  mortgage 
might  be  regarded  as  indenmity 
to  IC.,  and  to  that  extent  he  stood 
in  the  relation  of  surety  to  the 
latter,  and  for  the  purpose  of  re- 
lief, founded  upon  the  doctrine  of 
equitable  subrogation,  might  be 
so  treated  by  the  plaintiff;  also 
that  L.*s  promise  to  K.  was  for 
the  benefit  of  plaintiff,  and  had 
the  requisite  consideration  to  sup- 
port it.     Wager  v.  Link.  122 

2.  Defendant,  a  resident  of  this  state, 
made  his  promissory  note  for  the 
accommodation  of  the  payee,  a 
Massachusetts  corporation,  wliich 
was  indorsed  and  transferred  by 
the  latter  to  a  firm  in  that  state. 
Said  corporation  was  adjudg(*d  to 
be  insolvent  by  a  court  of  insol- 
vency of  said  state.  Plaintiff, 
then  the  holder  of  the  note,  with 
knowledge  that  defendant  was 
accommodation  maker,  proved  its 
claim  on  said  note.  The  corpora- 
tion paid  into  court  a  percentage 
upon  its  indebtedness,  as  directed 
by  judgment  of  said  court,  upon 
which  payment,  pursuant  to  said 
judgment  and  the  laws  of  said 
state,  it  was  discharged  from  all 
debts  proved  or  provable  against 
it.  Plaintiff  accepted  the  per- 
centage, signing  a  receipt  in  full 
of  the  liability  of  the  corporation. 
In  an  action  upon  the  note,  Iieldy 
that  while,  as  between  the  maker 
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and  payee  of  the  note,  the  latter 
was  principal  and  the  former  was 
surety,  the  action  of  the  plaintiff 
was  not  a  voluntary  discharge  of 
the  principal,  nor  did  it  in  any 
way  impair  the  rights  of  the 
surety;  and  so,  that  plaintiff  was 
entitled  to  recover  the  balance. 
T'iird  Nat.  Bank  v.  Hastings.  501 


PUBLIC  HEALTH. 


See  Health. 


QUESTIONS  OF  LAW  AND 
FACT. 


When  question  as  to  whether  a 


rescission  of  a  contract  of  purchase  is 
one  of  fact. 
See  Mayo  v.  Knowlton.  250 


When   question  of  "negligence 
fa4:t. 
See  Volkmar  v.  M.  R  Co.         418 


one  of  fact. 

^     Vc 


RAILROAD  CORPORATIONS. 

1.  In  an  action  to  compel  defendant, 
a  railroad  corporation  organized 
under  the  laws  of  this  state,  to 
issue  to  plaintiff  certain  shares  of 
its  stock  in  exchange  for  certifi- 
cates purchased  by  him  in  open 
market,  by  their  terms  entitling 
the  holder  to  such  shares,  the  fol- 
lowing facts  appeared:  The  full 
amount  of  stock  called  for  by  de- 
fendant's articles  of  incorporation 
had  been  issued  by  it;  the  certifi- 
cates in  question  were  issued  by 
its  president  under  the  authonty 
of  its  executive  committee.  The 
trial  court  found,  upon  sufficient 
evidence,  that  the  issue  of  the  cer- 
tificates was  not  authorized  or 
ratified  by  defendant's  board  of 
directors,  and  that  plaintiff  was 
not  a  piircha^^er  in  good  faith  for 
full  value.  Held,  that  plaintiff 
was  not  entitled  to  the  relief 
sought.  Hyder  v.  Bushioick  E.  B. 
Co.  83 

2.  To  make  available  an  exception 
to  the  admission  in  evidence  of  the 
opinion  of  a  witness  as  to  the 
amount  of  damages  to  an  abutting 
owner,  caused  by  tne  construction 
and  maintenance  of  an  elevated 
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railroad  through  a  city  street,  the 
objection  must  be  specifically 
taken  that  the  question  calls  for  a 
fact  not  provable  by  opinion. 
Carter  v.  N.  T.  El.  R  k  Co.     168 

3.  Accordingly  Tield,  that  an  objec- 
tion to  a  question  calling  for  an 
opinion  as  to  the  difference  in, 
value  of  the  property  with  or 
without  the  road,  that  the  evidence 
called  for  is  "immaterial,  incom- 
petent and  hypothetical,  and  that 
the  difference  in  value  was  not  the 
measure  of  damages"  was  insuf- 
ficient. Id. 

4.  A  railroad  corporation  which  had 
outstanding  about  $7,000,000  of 
second  mortgage  bonds,  trans- 
ferred to  trustees  for  the  bond- 
holders lands,  the  value  of  which 
was  about  the  amount  of  the 
bonds ;  the  transfer  was  accepted 
by  the  bondholders  in  full  satis- 
faction of  said  bonds.  A  com- 
mittee was  appointed  by  the 
bondholders  to  devise  a  plan  for 
managing  and  disposing  of  the 
lands  so  as  ultimately  to  secure  to 
the  owners  the  par  value  of  the 
bonds;  said  committee  recom- 
mended the  organization  of  a 
corporation  with  a  capital  of 
$1,500,000,  ten  per  cent  to  be  paid 
in  cash  and  the  remainder  by  con- 
veyance to  the  company  of  lands 
to  that  amount,  the  corporation  to 
take  title  to  all  the  lands,  to  issue 
scrip  to  the  amount  of  $6,000,000 
to  its  stockholders  pro  rata,  en- 
titling them  to  land  corresponding 
to  the  difference  between  the 
capital  and  the  probable  ultimate 
value  of  the  lands,  which  was 
stated  to  be  the  amount  of  the 
bonds  and  matured  coupons,  the 
scrip  to  be  received  in  payment  of 
seventy-five  per  cent  of  the  price 
of  lanas  when  sold,  with  an  option 
to  the  company  to  retire  the  scrip 
by  the  payment  of  its  par  value, 
or  to  purchase  it  "out  of  the  com- 
pany's surplus  funds."  The  bond- 
holaers  adopted  the  report,  author- 
ized the  formation  of  the  proposed 
company,  directed  the  trustees  to 
convey  the  lands  to  it  and  re- 
quested it  to  issue  the  scrip  as 
proposed,  all  of  which  was  done. 
The  scrip  was  issued  in  the  form 
of  certificates  of  ownership,  trans- 
ferable by  assignment  or  delivery. 


Each    certificate    contained    the 
statement  that  it  would  be  received 
by  the  company  in  payment  for 
seventy-five  per  centum  of   the 
price  of  the  company's  lands  at 
regular  selling  rates,  and  that  it 
was  redeemable  at  the  option  of 
the  company  at  its  par  value  in 
cash.     The  companjr  so  organized 
sold  lands  and  received  on  some 
of  the  sales  land  scrip  in  part  pay- 
ment, and  also  purchased  scrip, 
all  of  which  was  canceled;  it  there- 
after purchased  about  $1,100,000 
of    scrip,    which    was    paid    for 
eventually  out  of  the  proceeds  of 
land  sales  and  rents;  this  instead 
of  bein^  canceled  was  distributed 
as  a  dividend  to  the  stockholders. 
The  company  subsequently  sold  a 
large  quantity  of  the  land  to  P., 
who  had  been  one  of  its  directors 
but  who  resija;ned  three  days  before 
the  transaction,  for  $544, 006. 98  in 
cash,  and  $1,631,900  in  scrip,  of 
which  $826,800  was  reissued  scrip. 
Of  the  cash  payment  the  company 
distributed  $450,000  as  a  dividend 
to  its  stockholders ;  said  sale  was 
made  in  good  faith  and  was  ratified 
by  a  majority  of  the  stockholders. 
In  an  action  against  the  company, 
its    directors    and    P.,    brought 
by  holders  of  outstanding  scrip  to 
recover  of  the  individual  defend- 
ants in  the  name  of  the  company 
the  amount  of  the  reissued  scrip, 
and    to  compel    the    application 
thereof  to  the  retirement  of  out- 
standing scrip,  held,  that  the  com- 
pany, to  the  extent  of  three-f  ourtha 
of  the  lands  and  their  proceeds, 
held  the  same  as  trustee  for  the 
scripholders,  to  sell  for  their  bene- 
fit until  they  were  paid  the  face 
value  of  their  scrip;  that  the  scrip 
dividend  was  a  breach  of  trust, 
as  was  the  cash  dividend  to  the 
extent  of  three-fourths  thereof; 
that  the  rights  of  the  scripholders 
were  not  limited  to  the  terms  of 
the  certificates,  but  that  in  connec- 
tion with  them,  were  to  be  read 
the  directions  given  to  the  com- 
mittee, it«  report,  the  resolutions 
adopted  and  the  separate  convey- 
ances of  the  land;  and  that  all  of 
the  provisions  relating  to  that  part 
of  the  land  conveyea  to  the  com- 
pany for  the  scrip  became,  upon 
Its  acceptance  of  the  conveyance, 
its  own  obligations,  which  it  could 
not   lawfully   evade  or  Yiolate. 
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6.  Plaintiffs  brought  a  fonner  ac- 
tion against  the  company  alone  to 
restrain  it  from  reissuing  scrip;  a 
temporary  injunction  was  issued 
therein  which  was  by  their  consent 
vacated  without  prejudice  to 
either  party.  Heldy  that  plain- 
tiffs did  not  thereby  consent  to 
the  acts  complained  of  here.      Id. 

6.  The  complaint  contained  a  prayer 
for  general  relief.  Hdd,  that 
after  an  answer  was  interposed, 

Slaintiffs  were  entitled  to  any  re- 
ef warranted  by  the  facts  proved. 
Consistent  with  those  alleged  and 
not  hostile  to  the  pleader's  theory 
of  the  action,  although  not  pre- 
cisely conforming  thereto.         Id. 

7.  In  an  action  to  restrain  defendants 
from  operating  their  elevated  rail- 
road in  a  street  in  front  of  plain- 
tifts'  premises,  it  appeared  that 
before  the  action  was  begun, 
plaintiffs'  requested  defendants  to 
acquire  their  easements  by  con- 
demnation. Proceedings  for  that 
purpose  were  begun  after  the  ac- 
tion was  commenced,  and  the  next 
day  after  the  trial  thereof  com- 
missioners were  appointed.  After 
the  trial  the  parties  by  stipulation 
asked  the  court  to  find  the  value 
of  the  property  taken,  so  that  by 
payment  thereof  an  injunction 
could  be  avoided.  Held,  that  an 
injunction  was  properly  granted, 
subject  to  such  payment;  and 
that  a  refusal  of  the  court  to  di- 
rect that  the  injunction  should 
only  become  operative  in  case 
defendant  failca  to  acquire  the 
easements  by  condemnation  was 
not  error.  WooUey  v.  N,  T,  El. 
B.  R.  Co,  823 

8.  It  appeared  that  a  mortgage,  duly 
recorded,  given  by  plaintiff  upon 
his  premises  was  unpaid  at  the 
time  of  the  trial.  The  judgment 
did  not  provide,  as  requested  by 
defendants,  for  a  release  from  the 
mortgage  of  the  rights  to  be  con- 
veyed to  defendants  upon  pay- 
ment of  the  fee  damages.  Held, 
error.  Id, 

9.  The  evidence  tended  to  show  a 
substantial  impairment  of  the 
rental  value  of  plaintiffs'  prem- 


ises; it  appeared  that  they  were 
occupied  by  plaintiff,  W.,  who 
carried  on  business  therein,  but 
there  was  no  evidence  tending  to 
show  any  special  damage  to  that 
business.  The  court  refused  to 
find  as  requested  by  defendant 
that  plaintiffs  did  so  occupy  and 
own  the  building.  Ileld,  no  error, 
as  if  plaintiffs  had  so  occupied 
them  and  had  sustained  no  cUim- 
ages  in  their  business,  they  Avere 
still  entitled  to  recover;  that  the 
damages  were  measurable,  as 
plaintiffs  should  elect,  by  the 
amount  which  either  the  rental  or 
usable  value  of  the  property  had 
been  diminished  by  the  construc- 
tion and  operation  of  defendants' 
road,  and  as  they  had  elected  to 
rely  on  the  rental  value  the  find- 
ings asked  for  were  immaterial. 

Id. 

10.  Under  the  provision  of  the  Bail- 
road  Act  of  1869  (§  4,  chap.  907, 
Laws  of  1869  as  amended  by  chap. 
283,  Laws  of  1871),  directing  the 
application  of  taxes  assessed  upon 
any  railroad  in  a  town,  toward 
the  redemption  of  bonds  issued  by 
it  in  the  construction  of  such  rail- 
road and  making  it  the  duty  of 
the  county  treasurer  to  purchase 
with  such  taxes  the  bonds  of  the 
town  or  to  otherwise  invest  the 
same  and  hold  the  investment  as 
a  sinking  fund  for  the  redemption 
of  said  bonds,  a  county  treasurer 
in  his  relation  to  these  taxes  is  not 
the  agent  of  the  county  or  the 
town  out  holds  them  as  a  trust 
fund,  for  the  purpose  expressed 
in  the  act,  and  any  action  that  di- 
verts it  from  that  purpose  is 
illegal.    In  re  Clark  v.  BliMon. 

838 

11.  Plaintiff  was  the  owner  of  a 
street  railroad  in  the  city  of  B., 
and  also  the  franchise  and  right 
to  extend  the  road  upon  other 
streets  upon  obtaining  consent  of 
the  local  authorities  and  property 
owners.  On  April  1,  1886,  the 
parties  entered  into  a  contract  by 
which,  "in  consideration  of  the 
mutual  covenants  and  agreements" 
therein  contained,  plaintiff  leased 
to  the  defendants  the  right  to  use 
the  existing  road  and  the  right  to 
construct  and  operate  the  exten- 
sion; it  agreed  to  obtain  the  nee- 
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essaiT  consents,  and.,  in  case  it 
should  fail  to  do  so  within  sixty 
days  and  should  give  notice  to 
that  effect  to  defendants,  it  was 
provided  that  at  the  option  of  the 
latter  the  lease  and  agreement 
should  cease  or  continue  operative. 
Defendants  agreed  to  have  a 
specified  portion  of  the  extension 
completed  on  or  before  November 
15,  1881,  and  the  residue  at  times 
specified,  unless  delayed  by  legal 
proceedings;  and  to  pay  as  rental 
a  percentage  on  the  gross  receipts, 
commencing  October  1, 1860;  they 
stipulating  that  the  annual  rental 
should  not  be  less  than  |15,000. 
Defendants  look  possession  of  the 
completed  road;  plaintiff  did  not 
procure  the  requisite  consents 
until  in  October,  1886,  when  de- 
fendants began  the  construction 
of  the  extension,  but  were  re- 
strained by  order  of  the  court  on 
the  ground  that  the  consent  of 
another  street  niilroad  to  laying 
the  road  on  one  of  the  streets, 
which  was  an  important  part  of 
the  extension  had  not  been  ob- 
tained. This  consent  was  never 
obtained,  and  a  company  to  whom 
defendants  had  assigned  the  lease 
gave  plaintiff  notice  that  it  elected 
to  hold  the  contract  broken  be- 
cause of  non- performance,  and 
that  it  was  ready  to  surrender  the 
property  on  being  reimbursed  for 
the  expenditures.  In  an  action  to 
recover  the  gurranteed  rental, 
held,  that  the  lease  was  inopera- 
tive as  a  present  demise  of  the  ex- 
tension not  then  built  and  could 
not  be  effective  with  respect  to 
the  right  to  create  such  property 
until  plaintiff  procured  the  req- 
uisite consents;  that  the  guaranty, 
therefore,  was  dependent  upon  the 
performance  of  the  conditions  pre- 
cedent which  were  necessary  to 
enable  defendants  to  complete  the 
extension,  and  so  it  never  became 
•  operative.  Atlantic  Ave.  R.  B.  Co. 
V.  Johnson.  875 

12.  rt  seems  that  if  the  fixed  amount 
of  rent  liad  been  guaranteed  from 
the  beginning  of  the  term,  defend- 
ants could  not  have  defended,  but 
their  remedy  would  have  been  to 
counter-claim  damages.  Id. 

13.  The  company  which  procured 
the  injunction  restraining  the  con 


struction  of  the  extension  was, 
after  the  trial  of  this  action,  ad- 
judged to  have  forfeited  ita 
charter.  Plaintiff  claimed,  on  ap- 
peal, that  said  company  was  a 
wrongdoer  in  opposing  the  exten- 
sion, and  so,  that  its  covenant 
did  not  require  it  to  overcome  such 
resistance.  Held,  untenable;  that 
the  court  could  not  go  outside  the 
record  to  reverse  the  judgment; 
also  that  until  the  juagment  of 
forfeiture  was  obtained  said  com- 
pany had  the  right  to  oppose  the 
extension.  Id. 

14.  In  actions  to  restrain  defendant 
from  laying  tracks  and  erecting 
buildings  upon  land  claimed  b^ 
plaintiff  to  be  one  of  its  streets,  it 
appeared,  and  the  court  found, 
that  prior  to  1853  the  land  had  be- 
come a  highway  by  dedication. 
In  that  year  a  railroad  company, 
to  whose  rights  defendant  suc- 
ceeded without  the  consent,  so  far 
as  appeared,  of  the  owner  of  the 
land  or  of  plaintiff,  laid  down 
tracks  along  the  easterly  side  of  the 
street,  occupying  all  but  thirty 
feet  of  its  width,  and  also  built  a 
freight-house  at  one  end  of  the 
street,  entirely  obstructing  the 
street  at  that  end.  After  the 
tracks  were  laid  teams  and  vehicles 
passed  along  the  street  west  of 
the  tracks,  and  after  the  freight- 
house  was  built  they  passed  to  the 
west  of  it  over  a  vacant  lot  outside 
the  line  of  the  street,  still  continu- 
ing to  use  the  unobstructed  iK)r- 
tion  of  the  street.  In  1883  de- 
fendant obtained  from  the  original 
owner  of  the  premises  a  quit- 
claim deed  of  the  rights  and 
interests  it  had  in  1853,  "if 
any,  in  the  land  covered  by 
said  alleged  *  *  *  street. 
In  1885  defendant  commenced 
laying  an  additional  tmck  in  the 
street.  About  1887  the  freight- 
house  was  torn  down  and  defend- 
ant began  the  construction  of  a 
new  one,  occupying  more  of  the 
street.  Held,  that  the  actions  were 
maintainable.  City  of  Coltoes  v. 
Prest.,  etc.,  D.  dsM.  C.  Co.       897 

15.  It  was  claimed  by  defendant  that 
the  actions  were  not  maintainable 
because  plaintiff's  mayor  and  com- 
mon council  had  not  determined 
the  width  of  the  street  according 
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to  the  use  that  had  been  made  of 
it,  as  required  by  the  provision  of 
the  statute  making  it  the  duty  of 
highway  commissioners  to  cause 
roads  laid  out,  but  not  sufficiently 
described,  and  those  used  for 
twenty  years  but  not  recorded,  to 
be  ascertained,  described  and 
entered  on  record.  (1  R.  8.  501, 
g  1,  subd.  3.)  There  was  no  find- 
mg  or  evidence  that  it  had  not 
been  complied  with.  HM,  that 
conceding  the  statute  applies  to 
incorporated  cities  (as  to  which, 
qucere),  it  was  to  be  presumed  that 
the  city  officials  had  performed 
their  duty.  Id. 

16.  In  an  action  to  recover  damages 
for  personal  injuries  received 
through  the  alleged  negligence  of 
defendant,  the  following  facts  ap- 
peared: Plaintiff,  while  driving 
along  Sixth  avenue  in  the  city  of 
New  York,  under  defendant's  ele- 
vated railroad  structure,  was 
struck  by  a  portion  of  a  broken 
bolt,  to  which  an  iron  plate  was 
attached,  which  fell  from  defend- 
ant's structure  and  caused  the  in- 
juries complained  of.  Plaintiff 
proved  that  the  bolt  in  question 
passed  through  the  guard  rail  and 
stringer,  and  the  iron  plate  had 
been  held  in  place  by  a  nut,  and 
that  the  bolt  broke  about  two 
inches  from  the  nut.  Defendant 
then  proved  that  its  road  had  been 
properly  constructed,  and  called 
one  R.,  who  testified  that  he  was 
defendant's  track  walker  and  in- 
spector at  the  point  in  question, 
that  his  duty  was  to  move  care- 
fully over  the  tnick  during  the 
day  and  carefully  examine  all  the 
bolts  and  fastenings,  and  keep 
them  tight;  that  during  the  month 
in  which  the  accident  occurred  he 
followed  out  these  instructions  to 
the  best  of  his  ability.  Plaintiff's 
counsel  asked  to  have  defendant's 
negligence  submitted  to  the  jury 
on  the  ground  that  the  fact  that 
the  bolt  fell  was  presumptive  evi- 
dence that  defendant  was  negli- 
gent. This  request  was  denied 
and  a  verdict  was  directed  for  de- 
fendant. Held,  error;  that  the 
fact  that  the  bolt  was  broken  and 
part  of  it  fell  was  sufficient  to 
raise  a  presumption  that  in  that 
particular  defendant's  structure 
was  out  of  repair  and  dangerous; 


and  that  the  evidence  of  R.  was 
not  sufficient  to  remove  such  pre- 
sumption. Volkma/r  v.  Mankat- 
tan  R.  Go,  418 

17.  Also  Tield,  that  even  if  R.'s  testi- 
mony had  been  sufficient  to  over- 
throw the  presumption,  he  was  an 
interested  person,  who  might  be 
actuated  by  a  motive  to  shield 
himself  from  blame,  and  so  his 
credibility  was  involved  and  this 
was  a  question  for  the  jury.      Id. 

18.  It  was  claimed  that  plaintiff 
should  have  produced  upon  the 
trial  the  piece  of  iron  which  hit 
him,  and  which  he  claimed  was 
lost.    Heldy  untenable.  Id. 

19.  The  provision  of  the  act  of  1884 
(§  3,  chap.  439,  Laws  of  1884)  that: 
**At  a  point  where  a  street  *  *  ♦ 
or  traveled  way  is  crossed  at  the 
same  level  by  a  railroad  ♦  *  » 
the  Supreme  Court  or  County 
Court    may,     upon     application 

*  *   *   oraer    *   *   *  that  gates 
shall  be  erected  across  such  street 

*  *  *  and  that  a  person  be 
stationed  to  open  and  close  such 
gates  when  an  engine  or  train 
passes  "  is  constitutional;  it  is  not 
in  violation  of  the  constitutional 
provision  vesting  legislative  pow- 
ers exclusively  m  the  legislature 
(State  Const,  art.  3,  §  1),  as  it  does 
not  give  to  the  court  legislative 
powers,  but  makes  the  erection 
and  operation  of  the  gates  pro- 
vided fof  dependent  upon  their 
necessity,  to  be  ascertained  and 
determined  in  the  manner  pro- 
vided, and  when  such  an  order  is 
made,  said  act  is  effectual  to  en- 
force compliance.  People  v.  L.  L 
R  R  Co,  506 

20.  Although  the  statute  does  not 
in  express  terms  declare  that  it 
shall  be  the  duty  of  a  railroad 
company  to  obey  an  order  so  made 
by  the  court,  this  is  to  be  implied. 

Id. 

21.  The  term  "person,"  as  used  in 
the  provision  of  the  Penal  Code 
(§  154),  making  a  willful  omission 
to  perform  any  duty  enjoined  by 
law  upon  any  public  officer  or 
upon  any  person  holding  a  public 
trust  or  employment,  where  no 
special  provision  shall  have  beea 
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made  for  punishment  of  such  de- 
linquenc;)^,  punishable  as  a  misde- 
meanor, includes  a  corporation  as 
well  as  a  natural  person.  Id. 

22.  Where  a  railroad  corporation, 
therefore,  willfully  omitted  to 
obey  an  order  of  a  county  judge 
directing  it  to  operate  gates  at  a 
certain  street  crossing  as  provided 
by  said  act,  Jidd  that  an  indict- 
ment for  a  misdemeanor  under 
said  provision  of  the  Penal  Code 
was  properly  sustainable.  Id. 

23.  An  action  is  not  maintainable 
upon  a  receiver's  bond,  until  pro- 
ceedings for  an  accounting  are 
had  against  him,  or  in  case  of  his 
death  without  having  rendered  an 
account,  until  such  proceedings 
are  liad  against  his  personal  re- 
presentatives; at  least  where  no 
reason  appears  why  suci  an 
accounting  could  not  be  had. 
French  v.  Dauchy.  543 

24  This  rule  is  not  qualified  by  the 
fact  that  the  bond  contains  no 
provision  for  a  report  or  account- 
mg  by  the  receiver.  Id. 


RECEIVERS. 


Action  is  maintainable  under 

New  York  Consolidation  Act  (S  863, 
chap.  410,  Lam  of  1882)  by  the  re- 
ceiver of  taxes  against  a  non-resident 
stockholder  of  a  luUional  hank  located 
in  that  city  to  recover  taxes  imposed 
pursuant  to  Banking  Act  (§  312, 
chap.  409,  Laws  of  1882)  on  his  shares 
of  stock. 

See  McLean  v.  Myers,  480 


REFORMATION    OF    CON- 
TRACT. 

1.  In  an  action  to  reform  a  contract, 
or  where  in  an  action  upon  the 
contract  defendant  asks  to  have  it 
reformed,  upon  the  ground  that 
owing  to  a  mistake  it  fails  to  ex- 
press the  agreement  between  the 
parties,  while  the  burden  is  on 
the  party  alleging  the  mistake  of 
clearly  establishing  it  by  satis- 
factory proofs,  this  does  not  re- 
quire the  enforcement  of  the  rule 
governing  the  trial  of  criminal 
actions;  t.  e.,  that  the  case  must 


it 


be  established  beyond  a  reason- 
able doubt.    Sotukard  y.  Curley. 

148 

2.  Accordingly  hM,  when  in  an 
action  on  a  contract  the  answer 
set  up  a  mistake  and  asked  for  a 
reformation  of  the  contract,  a  re- 
fusal of  the  court  to  charge  "  that 
the  burden  of  proof  is  on  the  de- 
fendant to  satisfy  the  jury  beyond 
a  reasonable  doubt  that  there  was 
a  mutual  mistake  in  this  case, 
was  not  error.  Id, 

iS^  Sales. 


REMEDIES. 

1.  Prior  to  and  at  the  time  of  the 
adoption  of  the  provisions  of  the 
Code  of  Civil  Procedure  in  refer- 
ence to  the  liability  of  heirs  for 
the  debts  of  their  ancestors,  they 
took,  subject  to  the  payment  of 
his  debts,  to  the  extent  of  any  de- 
ficiency of  his  personalty  appU- 
cable  to  that  purpose.  Bead  v. 
Patterson.  128 

2.  The  right  of  creditors  to  assert 
and  establish  their  claims  against 
the  heirs  was  not  created  by  the 
Revised  Statutes,  their  provisions 
in  reference  thereto  (2  R.  S.  452, 
§§  32,  33)  simply  changed  some- 

.  what  the  manner  of  enforcing 
that  right,  and  the  conditions 
upon  which  the  relief  was  made 
dependent.  Id. 

3.  Those  modifications  being,  there- 
fore, remedial  in  their  clmracter, 
did  not  constitute  a  right  or  a  de- 
fense within  the  meaning  of  the 
provision  of  the  Code  of  Civil 
Procedure  (§  3352),  which  declares 
that  nothing  contained  in  any 
provision  oi  said  Code  shall  ren- 
der ineffectual  or  impair  "any 
right,  defense  or  ^imitation  law- 
fully accrued  or  established  before 
the  provision  in  question  took  ef- 
fect." (FOLLBTT,  Ch.  J.,  dissent- 
ing.) Id, 

4.  Accordingly  hdd  (Follbtt,  Ch. 
J.,  dissentmg),  that  the  provision 
of  the  said  Code  (§  1848)  modify- 
ing the  conditions  upon  which  the 
right  of  creditors  of  a  decedent  to 
reuef   in  an   action   against   his 
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heirs  were  made  dependent,  were 
applicable  in  such  an  action, 
brought  after  said  provision  went 
into  effect,  although  it  appeared 
that  the  decedent  died  prior  to 
the  repeal  of  the  said  provisions 
of  the  Revised  Statutes  by  the  act 
of  1880  (Chap.  245,  Laws  of  1880), 
and  prior  to  the  going  into  effect 
of  said  provision  of  the  Code.   Id. 

5.  A  judgment  creditor  cannot  be 
deprived  of  his  legal  right  to  en- 
force collection  of  his  judgment 
against  the  lands  of  his  debtor  by 
a  fraudulent  conveyance  thereof 
prior  to  the  entry  of  judgment, 
nor  can  he  by  such  a  conveyance 
be  forced  to  pursue  an  equitable 
remedy  for  the  collection  of  his 
debt  instead  of  a  legal  one.  8mith 
V.  Reid.  568 

6.  Notwithstanding  the  fraudulent 
conveyance,  while  the  title  re- 
mains in  the  fraudulent  grantee 
the  lien  of  the  judgment  remains, 
the  judgment  creditor  may  sell  the 
land  under  execution  on  his  judg- 
ment, and  the  purchaser  may  im- 

geach  the  conveyance  in  a  suit  at 
iw  to  recover  possession,  or,  if  he 
can  gain  possession,  defend  the 
title  thus  acquired  against  the 
fraudulent  i^ntee  or  those  claim* 
ing  under  lum.  Id. 

7.  Such  a  purchaser  in  possession 
may  invoke  the  aid  of  a  court  of 
equity  to  remove  the  apparent 
cloud  on  his  title  caused  by  the 
fraudulent  conveyance,  and  to 
have  it  discharged  from  the  record, 
when  its  invalidity  does  not  aj 
pear  upon  its  face. 


RESCISSION. 


Id. 


1.  In  an  action  to  rescind  a  pur- 
chase of  certain  shares  of  stock, 
and  to  recover  back  the  purchase- 
price,  plaintiff  proved  the  em- 
ployment of  defendant  to  pur- 
chase, as  his  agent,  the  shares  of 
stock  specified  and  the  transfer  to 
him  oi  defendant's  own  stock; 
also,  that  thereafter  the  assets  of 
the  corporation  were  conveyed  to 
another  corporation,  the  stock  of 
the  former  being  convertible  into 
the  stock  of  the  latter,  that  plain- 
tiff caused  his  to  be  so  converted; 


that  subsequently  discovering  that 
defendant  had  sold  him  his  own 
stock,  plaintiff,  for  the  purpose 
of  makmg  a  tender,  borrowea  the 
same  amount  of  stock  of  the  old 
company  which  had  not  been  con- 
verted, tendered  it  to  defendant 
and  demanded  repayment  of  the 
purchase-price,  which  was  re- 
fused. Held,  that  plaintiff  had 
the  right  to  rescind  on  discovery 
of  the  fraud;  that  the  stock  bor- 
rowed not  being  distinguishable 
from  the  stock  purchased,  and 
plaintiff  having  acquired  the  right 
to  transfer  it  to  defendant  and 
give  a  good  title  thereto,  the 
tender  was  good.  Mayo  v.  Knowl- 
t&n,  350 

2.  Also  hdd,  that  the  q^uestion 
whether  or  not  the  rescission  was 
in  time  should  have  been  submit- 
ted to  the  jury.  Id. 

ROCHESTER  (CITY  OF). 

Plaintiff's  charter  (§  276,  chap.  14, 
Laws  of  1880)  gives  to  its  com- 
mon council  power  to  pass  ordi- 
nances for  the  draining  and  re^u- 
latin^  of  any  grounds  in  the  city 
"which  shall  be  sunken,  damp, 
foul  *  *  *  or  unwholesome." 
Said  common  council  passed  an 
ordinance  requiring  the  owner  of 
any  stone  quarry  or  premises 
theretofore  used  for  quarrying 
stone  therefrom  to  cause  the  same 
to  be  filled  up,  or  the  water 
drained  therefrom  and  the  quar- 
ries or  excavations  kept  dry.  In 
an  action  to  recover  the  penalty 
prescribed  for  a  violation  of  the 
ordinance  it  appeared  that  defend- 
ant owned  land  in  the  city  form- 
erly used  as  a  quarry  upon  which 
was  an  excavation  filled,  as  plain- 
tiff's evidence  tended  to  show, 
with  stagnant  water  from  which 
arose  offensive  odors.  Defendant's 
evidence  was  to  the  effect  that  the 
water  came  from  a  spring  and 
that  the  pond  was  useful  to  de- 
fendant as  he  gathered  from  it 
large  quantities  of  ice.  Held 
(Bradley,  Brown  and  Lan- 
DON,  JJ.,  dissenting),  that  the 
common  council  had  power  to 
pass  the  ordinance;  and  that  the 
evidence  justified  a  verdict  against 
defendant.  City  of  Eoehester  v. 
Simpson.  414 
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SALES. 

1.  Defendants  contracted  to  pur- 
chase of  B.  &  Co.,  plaintiff's 
assignors,  a  specified  quantity  "  of 
Free  Preanger  coffee  to  arrive." 
The  vendors  tendered  on  arrival 
coffee  which  was  not  "Free  Pre- 
anger," but  was  "Pondok 
G(3eh."  In  an  action  upon  the 
contract  it  appeared  that  by  the 
term  "  Free  Preanger  "  was  meant 
coffee  grown  on  private  planta- 
tions in  Preanger,  a  district  in 
Japan.  *'Pondok  Gredeh"  is  a 
plantation  in  an  adjoining  dis- 
trict ;  its  coffee  at  the  time  of  the 
transaction  commanded  a  less 
price  than  that  contracted  for. 
It  also  appeared  that  about  this 
time,  and  until  defendants  refused 
to  accept,  a  few  parcels  of  coffee 
grown  on  private  plantations  in 
the  adjoining  district  had  been 
sold  as  "Free  Preanger,"  one 
such  purchase  having  been  made 
by  defendants,  but  it  did  not  ap- 
pear that  they  or  the  other  buyers 
knew  that  tneir  purchases  were 
from  such  other  district.  Held, 
that  no  general  custom  was  shown 
to  sell  '*  Pondok  Gedeh  "  as  "  Free 
Preanger; "  and  that  defendants 
were  justified  in  refusing  to 
accept.    ODonohue  v.  Leggett.    40 

2.  Plaintiffs  proved  that  before  the 
arrival  of  the  coffee  they  received 
samples  thereof  which  they  deliv- 
ered to  defendants;  the  marks 
thereon  indicated  to  the  trade  that 
the  coffee  was  **  Pondok  Gredeh." 
Defendants  retained  the  samples 
for  two  days  and  then  delivered 
them  to  brokers,  with  instructions 
to  offer  the  coffee  for  sale.  Plain- 
tiffs then  offered  to  show  a  trade 
custom  in  New  York  making  it 
the  duty  of  a  buyer  to  accept  or 
reject  coffee  immediately  after  the 
receipt  and  examination  of  such 
samples.  Hdd,  that  the  offer  was 
properly  rejected,  as  the  sale  was 
not  by  sample,  and  by  the  con- 
tract defendants  were  entitled  to 
await  the  arrival  of  the  coffee  and 
its  inspection  in  bulk  before  ac- 
ceptance. Id. 

8.  Also  hdd,  that  evidence  offered 
by  plaintiffs  to  the  effect  that 
when  defendants  delivered  the 
samples  to  the  brokers  they  in- 
structed them  to  sell  the  coffee  as 


"Free  Preanger"  was  properly 
excluded;  that  the  trial  of  the  ex« 
periment  whether  the  coffee  could 
be  so  sold,  in  the  absence  of  evi- 
dence of  its  success,  did  not  estab- 
lish that  in  trade  signification  the 
coffee  in  question  was  *  *  Free  Pre- 


anger. 


Id. 


4.  Defendants  contracted  to  sell  to 
plaintiff  a  boat  load  of  lumber  of 
specified  kinds  and  quality,  to  be 
delivered  at  plaintiff's  dock;  the 
latter  refused  to  accept  the  lumber 
on  arrival,  on  the  ground  that  it 
was  not  of  the  quality  specified. 
Defendant's  agent  thereupon  in- 
spected the  lumber  and  pronounced 
it  of  inferior  quality,  and  at  bis 
request,  plaintiff  permitted  it  lo 
be  unloaded  on  the  dock  and 
stored  for  defendants'  benefit, 
plaintiff  paying  the  freight  and 
duties  which,  under  the  contract, 
he  agreed  to  do,  deducting  the 
same  from  the  purchase- price. 
In  an  action  to  recover  damages 
for  breach  of  the  contract,  held, 
that  plaintiff  was  entitled  to  re- 
cover the  amount  paid  by  him  for 
freight  and  duties,  also  for  storage 
of  the  lumber,  and  damages  for 
failure  to  deliver  limiber  of  the 
quality  specified;  and  that  the 
damages  were  properly  assessed 
upon  the  basis  of  ttie  difference 
between  the  value  of  the  lumber 
contracted  for  at  the  place  of  de- 
livery and  the  contract  price. 
Taylor  v.  8a^De.  67 

5.  In  an  action  against  a  manufac- 
urer  for  a  breach  of  warranty  upon 
a  sale  of  goods,  which  he  knew  at 
the  time  of  the  sale  were  intended 
to  be  used  for  a  particular  purpose 
the  measure  of  damages  is  not 
limited  to  the  difference  in  value 
of  the  goods  as  warranted,  and  as 
they  proved  to  be,  as  in  cases 
where  like  articles  are  sold  as 
merchandise  for  general  purposes; 
but  profits  lost  and  expenses  in- 
curred, because  of  the  breach, 
may  be  recovered.  Swain  v. 
Schieffdin.  471 

6.  In  an  action  to  recover  damages 
for  an  alleged  breach  of  contract 
on  a  sale,  it  appeared  that  plain- 
tiff was  a  manufacturer  of  ice 
cream,  and  purchased  of  defend- 
ants material,  manufactured  by 
them,   for  coloring,  which  they. 
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knowing  the  purpose  for  which  it 
was  to  be  usea,  represented  to  be 
absolutely  pure  and  harmless. 
Many  persons  who  ate  cream  made 
by  plaintiff,  in  which  said  color- 
ing matter  had  been  used,  were 
made  sick  with  symptoms  of  ar- 
senical poison.  An  analysis  of 
the  material  showed  that  it  con- 
tained arsenic,  and  plaintiff  de- 
stroyed the  ice  cream  and  ices  in 
which  it  had  been  used.  Held, 
that  plaintiff  was  entitled  to  re- 
cover the  value  of  the  goods  so 
destroyed  and  the  damage  occa- 
sioned by  the  loss  of  customers 
caused  by  the  sale  of  the  poison- 
ous cream.  Id, 


-As  to  eufflcieney  of  tender  to 


ntstain  action  to  rescind  contract  of 
purchase. 
See  Mayo  v.  Knowlton.  250 


SEAMEN. 

Plaintiff,  a  seaman  employed  upon 
one  of  defendant's  vessels,  was 
commanded  to  operate  a  winch 
which  he  knew  could  not,  because 
of  visible  defects,  be  operated 
without  risk  of  danger  to  himself; 
he  obeyed  the  order  because  he 
knew  that  disobedience  would  re- 
sult in  his  punishment,  and  al- 
though exercising  reasonable  cnrc, 
was  injured.  In  an  action  to  re- 
cover damages,  h^ld  (Follett, 
Ch.  J.,  Haight  and  Parker,  JJ., 
dissenting),  that  conceding  the 
order  was  unlawful  and  that  plain- 
tiff might  rightfully  have  refused 
obedience,  or  that  he  made  a  mis- 
take, as  such  refusal  would  have 
subjected  him  to  punishment,  his 
obedience  was  not  per  ee  negli- 
gence and  that  the  question  was 
properly  submitted  to  the  jury. 
Eldridge  v.  Atku  8.  S.  Co,        187 

STATE. 

See  Board  of  Claims. 
Canals. 


STATUTES. 

1  B,  8.  883,  §  89. 
1  B.  8.  885,  §  8. 


See  People  ex  rel.  v.  Bd.  of  Suprs,  1. 

1  B,  8.  764,  §§  1  et  seg. 

See  White  v.  Ms&man,  101. 
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Chap.  245,  Lam  of  1S80. 

See  Bead  v.  Patterson,  128. 

m.  8,  §  8,  subd.  4,  chap.  619, 

Laws  of  1870. 
See  City  of  Buffalo  y.  Chadeayne,  168. 
§§  18,  29,  88,  chap.  611,  Lam 

of  1875. 
See  Gold  v.  Clyne,  262. 

§  4,  chap.  907,  Laws  of  1869. 

Chap.  288,  Laws  of  1871. 

See  In  re  Clark  v.  Sheldon,  838. 

1  B.  8.  890,  §  4. 

See  Tebo  v.  City  of  Brooklyn,  841. 

Chap.  345,  Laws  of  1860. 

See  Fleischman  v.  Toplitz,  849. 

§  12,  chap.  534,  Laws  of  1879. 

§  2,  chap.  584,  Laws  0/I88O. 

See  People  v.  Mshlxmgh,  898. 

Chap,  811.  Lam  of  1861. 

1  B.  8.  501.  §  1,  fnibd.  3. 

See  City  of  Cohoes  v.  2>.  db  H.  C.  Co. 

897. 

§  276,  chap,  14,  Lam  qf  1880. 

See  City  ofBochester  v.  Simpson,  414. 

g§  4,  17,  chap.  74,  LanjDS  of  1877. 

See  SdUn  v.  Phinney,  4SS^. 

§  10,  chap.  205,  Laws  of  1888. 

Chap.  507,  Laws  of  \&^. 

§  11,  chap.  60,  Laws  <?/1884. 

Chap.  346,  Lants  of  1886. 

See  Botter  v.  State  of  New  York,  429. 
§§  853,  863,  chap.  410,  Lam  of 

1882 

§  ^\%,chap.  409,  Laws  of  1882. 

1  B.  S.  414,  g§  1  et  seq, 

§  1,  chap.  634,  Ixiws  (?/1858. 

§  1,  chap.  761,  Lawsofl8e9. 

See  Mcljcan  v.  Myers,  480. 

Cfiap.  785,  Laws  of  1S72. 

Chap.  171,  Laws  of  ISIS. 

Chap.  482.  Laws  of  ISSl. 

See  Be  Witt  v.  Elmira  T.  Co.,  495. 

§  8,  489,  Lairs  of  1884. 

See  Peofie  v.  L.  I.  B.  B.  Co.,  506. 

Chap.  842,  Laws  of  1885. 

Chap.  420,  Lam  of  1887. 

See  French  v.  Bautr,  648. 

§  10,  chap.  205,  Laws  of  1883. 

Chap.  424,  Laws  of  1887. 
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2  B.  8.  187,  §  4. 

See  Smith  v.  Beid,  568. 

See  Limitations  (Statutb  op). 
Statute  of  Frauds. 


STATUTE  OP  FRAUDS. 

1.  On  November  27, 1888,  the  parties 
entered  into  an  agreement  reduced 
to  writing,  but  not  signed  by  de- 
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fendants,  by  which  defendants, 
who  were  commission  merchants, 
agreed  to  pay  to  plaintiff  a  speci- 
fied conmiission  on  all  goods  the 
latter  "could  influence"  to  be  sent 
to  them  for  sale  for  one  year, 
beginning  December  first,  tnere- 
after,  either  party  having  the  priv- 
ilege to  terminate  the  contract  by 
notice  in  June.  The  contract 
was  terminated  by  defendants  in 
June,  under  the  option.  In  an 
action  upon  the  contract,  Jidd^ 
that  the  reservation  of  the  option 
took  it  out  of  the  Statute  of 
Frauds.    Blake -v,  Voigt.  69 

3.  It  9eems  that  had  it  not  been  for 
the  option,  the  contract  would 
have  Deen  void,  \uider  the  statute. 

Id, 


STATUTE    OP    LIMITATIONS. 
See  Limitations  (Statute  op). 


STEAMSHIP  COMPANIES. 

The  parties  negotiated  by  letter  for 
the  transportation  by  plaintiff  of 
a  party  of  emigrants  from  New 
York  to  Rome.  In  an  answer  to 
a  letter  from  defendant's  agent 
which  stated  that  there  would 
probably  be  250  or  more  in  the 
party,  plaintiff's  agent  wrote  "we 
beg  to  confirm  the  undertanding 
between  us,"  which  the  letter 
stated  in  substance  to  be  that  de- 
fendant would  ship  not  less  than 
260.  The  letter  closed  "Please 
confirm  this  and  obUge."  De- 
fendant's agent  replied  accepting 
the  rates  onered,  adding  the  fol- 
lowing: "There  is  a  probability 
that  the  party  will  exceed  250,  but 
I  have  not  been  furnished  with 
the  exact  number  of  each  class." 
The  number  furnished  by  defend- 
ant was  134.  In  an  action  to  re- 
cover damages  for  an  alleged 
breach  of  contract  to  furnish  250 
passengers,  held  (Follett,  Ch.  J., 
Parker  and  Landon,  JJ.,  dis- 
senting), that  as  it  did  not  appear 
that  there  had  been  any  definite 
understanding  between  the  par- 
ties, the  statement  in  plaintiff's 
letter  as  tothe  number  of  the  party 
was  to  be  treated  simply  as  apropo- 
sition,  the  acceptance  of  which 


without  qualification  was  essential 
to  make  a  binding  contract;  that 
the  proposition  was  not  accepted 
by  defendant;  and  so  that  a  direc- 
tion of  a  verdict  for  plaintiff  was 
error.  Barrow  8,  S,  Co,  v.  Mexican 
G,  R  Co,  15 

STOCK. 

In  an  action  to  compel  defendant,  a 
railroad  corporation  organized  un- 
der the  laws  of  this  state,  to  issue 
to  plaintiff  certain  shares  of  its 
stock  in  exchange  for  certificates 
purchased  by  him  in  open  market, 
by  their  terms  entitling  the  holder 
to  such  shares,  the  following  facts 
appeared:  The  full  amount  of 
stock  called  for  by  defendant's 
articles  of  incorporation  had  been 
issued  by  it;  the  certificates  in 
Question  were  issued  by  its  presi- 
dent under  the  authority  of  its 
executive  committee.  'The  trial 
court  found,  upon  sufficient  evi- 
dence, that  the  issue  of  the  certifi- 
cates was  not  authorized  or  ratified 
by  defendant's  board  of  directors, 
and  that  plaintiff  was  not  a  pur- 
chaser in  good  faith  for  full  value. 
Eeld,  that  plaintiff  was  not  en- 
titled to  the  relief  sought.  Byder 
V.  Bwhwick  B.  B.  Co,  83 


STOCKHOLDERS. 

1.  Stockholders  of  a  private  corpo- 
ration may  be  denied  equitable 
relief  against  acts  of  the  corpora- 
tion which  do  not  affect  the  public, 
but  only  the  interests  of  its  stock- 
holders, and  which,  although  uUra 
tires,  are  not  per  se  illegal  or 
malum  prohibitum^  where  the 
stockholders  asking  for  relief, 
have  assented  to  those  acts,  or 
have  acquiesced  therein  with  full 
knowledge  of  the  facts.  Skinner 
V.  S7nith.  240 

2.  A  business  corporation  cannot 
sell  all  of  its  property  to  a  foreign 
corporation,  organized  through  its 
procurement  with  a  majority  of 
non-resident  trustees,  for  the  pur- 
pose of  taking  its  place  and  its 
assets  and  carrying  on  its  business, 
as  this  is  a  practical  dissolution  of 
the  corporation;  and  while  the 
stockholders  who  assented  to  such 
an  unlawful  disposition  of  the  cor- 
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porate  property  may  be  estopped 
thereby,  those  not  assenting  are 
not  bound,  and  the  state  may  de- 
mand that  those  of  the  ofQcers  of 
the  corporation  who  did  the  wrong 
shall  make  restitution.  (Brown 
and  Landon,  JJ.,  dissenting.) 
Floople  V.  Ballard.  269 

8.  The  fact  that  the  trustees  in  mak- 
ing the  transfer  acted  in  good 
faith  does  not  validate  it,  ana  the 
fact  that  there  may  be  difficulty 
in  the  final  adjustment  of  rights 
because  some  of  the  stockholders 
assented,  constitutes  no  defense  to 
the  action.  Id. 

4.  It  geems  the  liability  of  the  trust- 
ees to  account  may  be  limited  to 
those  stockholders  who  hiive  not 
assented  to  the  transfer.  Id. 

6.  Under  the  provisions  of  the  New 
York  CJonsoUdation  Act  (§  863, 
chap.  410,  Laws  of  1883),  provid- 
ing for  the  collection  of  taxes  on 
personal  property,  an  action  in 
personalis  may  be  maintained  by 
the  receiver  of  taxes  against  a 
non-resident  stockholder  of  a 
national  bank  located  in  said  city, 
to  recover  taxes  imposed,  as  au- 
thorized bv  the  provision  of  the 
Banking  Act,  providing  for  the 
assessment  and  taxation  of  stock- 
holders in  banks  upon  their  shares 
of  stock  (§  812,  chap.  409,  Laws 
of  1882).  (Brown  and  Landon, 
JJ., dissenting.)  McLean  v.  Myers. 

480 

6.  It  is  not  a  condition  precedent  to 
the  right  of  the  receiver  to  com- 
mence such  an  action  that  a  war- 
rant for  distress  and  sale  should 
be  issued  as  provided  for  by  the 
Consolidation  Act  (g  853),  and  re- 
turned unsatisfied.  Id. 

See  Corporations. 


STREETS. 
See  Highways. 


SUBROGATION. 

Bl,  who  held  the  title  to  certain 
premises  subject  to  the  lien  of  a 
mortgage,  executed  to  the  mort- 


gagor a  bond  by  which  he  obli- 
gated himself  to  pay  any  deficiency 
arising  on  foreclosure  of  the  mort- 
gage. K.  conveyed  the  premises 
to  defendant  L.,  who,  by  his  deed, 
assumed  and  agreed  to  pay  the 
mortgage,  which  the  deed  stated 
was  held  and  owned  by  plaintiff, 
and  the  amount  of  which  was  re- 
served as  a  portion  of  the  consid- 
eration. In  an  action  to  foreclose 
the  mortgage,  held,  that  plaintiff 
was  entitled  to  judgment  against 
L.  for  any  defici^cy;  that  L.'s 
covenant  to  pay  the  mortgage 
might  be  regarded  as  indemnity 
to  K.,  and  to  that  extent  he  stood 
in  the  relation  of  surety  to  the  lat- 
ter, and  for  the  purpose  of  relief, 
founded  upon  the  doctrine  of 
equitable  subrogation,  might  be 
so  treated  by  the  plaintiff;  also 
that  L.'s  promise  to  K.  was  for  the 
benefit  of  plaintiff,  and  had  the 
requisite  consideration  to  support 
it.     Wager  v.  Link.  122 


SUPERVISORS  (BOARD  OF). 

One  C.  having  been  indicted  in  Co- 
lumbia county  for  forgery,  fled  to 
Canada.  The  relator,  who  was 
district  attorney  of  that  county, 
went  to  Canada,  instituted  pro- 
ceedings and  procured  the  arrest 
and  imprisonment  of  C.  until 
through  extradition  proceedings 
instituted  by  him,  he  procured 
the  return  ox  the  prisoner  to  said 
county.  The  board  of  supervisors 
of  said  county  refused  to  audit, 
allow  and  provide  for  the  payment 
of  the  relator's  necessary  expenses 
in  Canada  for  the  purposes  speci- 
fied. In  proceedings  by  man- 
damus to  compel  sucli  audit,  etc., 
held,  that  the  said  expenses  were 
a  proper  county  charge,  and  that 
the  relator  was  entitled  to  the 
writ.  People  ex  rd,  v.  Bd.  Suprs. 
Columbia  Co,  1 


TAXATION. 

See  Assessment  and  Taxation. 


TAX  PAYER. 

Any  tax  payer  of  the  town  may 
apply  to  the  county  judge  for  aq 
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order  compelling  the  county  treas- 
urer to  comply  with  the  provi- 
sion of  the  liailroad  Act  of  1869 
(§  4,  chap.  907,  Laws  of  1869,  as 
amended  by  chap.  288.  Laws  of 
1871),  directing  the  application  of 
taxes  assessed  upon  any  railroad 
in  a  town,  toward  the  redemption 
of  bonds  issued  by  it  in  the  con- 
struction of  such  railroad  and 
making  it  the  duty  of  the  county 
treasurer  to  purchase  with  such 
taxes  the  bonds  of  the  town  or  to 
otherwise  invest  the  same  and 
hold  the  investment  as  a  sinking 
fund  for  the  redemption  of  said 
bonds.     In  re  Clark  v.  Sheldon. 

383 

TENDER. 

Saffieieney  of  tender  to  suetcUn 

action  to  rescind  coiUract  ofpurchoM, 
See  Mayo  v.  KnowUan,  250 


TRESPASS. 

1.  Defendant,  while  engaged  under 
contract  with  the  United  States 
government,  in  the  work  of  re- 
moving rock,  which  was  an  ob- 
struction to  navigation  in  New 
York  harbor,  in  blasting,  injured 
plaintiffs  house;  this  was  3,000 
feet  distant  from  the  place  of  the 
explosions,  and  the  injuries  were 
caused  not  by  the  castmg  of  any 
material  upon  the  premises  but 
simply  by  the  vibration  of  the 
earth  or  air  or  both.  In  an  action  to 
recover  damages,  lield^  that  in  the 
absence  of  any  proof  of  negli- 
gence in  the  manner  of  doing  the 
work,  defendant  was  not  liable; 
and  that  a  charge  to  the  jury  that 
if  the  explosions  injured  plain- 
tiffs house,  defendant  was  liable 
without  regard  to  the  question  of 
negligence,  was  error.  Benner  v. 
Auantic  D.  Go.  156 

2.  Upon  a  claim  submitted  to  the 
Board  of  Claims  these  facts 
appeared:  In  1822  the  state  di- 
verted a  portion  of  the  waters  of 
a  river  and  turned  them  into  a 
creek  which  flows  through  claim- 
ant's, farm,  at  a  point  above  said 
farm,  and  has  since  used  the 
waters  to  feed  the  Erie  canal. 
Under  the  act  of  1887  (Chap.  424, 
Laws  of  1887),    authorizing    the 
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superintendent  of  public  works  to 
widen  and  deepen  said  creek,  the 
state  entered  into  a  contract  for 
the  work,  by  the  terms  of  which 
the  material  to  be  removed  was  to 
be  deposited  where  directed  by 
the  state  engineer.  A  large  quan- 
tity of  rock  taken  from  the  bed  of 
the  stream  was  deposited  by  the 
contractor  on  claimant's  land.  It 
did  not  appear  that  the  state  ever 
acquired  title  to  any  part  of 
claimant's  farm,  or  the  right  to 
enter  upon  or  remove  any  part  of 
it,  or  that  the  staite  has  occupied 
the  land  entered  upon  under  claim 
of  exclusive  ow^nership.  Held, 
that  assuming  the  state  had  ac- 
quired the  right  to  so  divert  the 
waters  from  the  river  to  the  creek, 
and  to  use  the  latter  as  a  feeder  to 
the  canal,  this  did  not  confer  the 
right  to  broaden  and  deepen  the 
creek,  and  for  the  injury  caused 
the  state  was  liable;  that  the 
entry  of  the  state  and  its  direction 
to  the  contractor  to  remove  the 
stone  being  a  trespass,  it  became 
liable  for  all  tae  trespasses  com- 
mitted with  the  knowledge  and 
acquiescence  of  its  agent,  the  con- 
tractor, in  executing  the  contract; 
and  so,  that  a  decision  of  the  bo^rd 
awarding  nothing  to  the  claimant 
on  the  ground  that  the  wrongs 
complained  of  were  committed, 
not  by  the  state,  but  by  the  con- 
tractor, was  error.  Coleman  v. 
State  of  New  Tcn^k,  564 


TRIAL. 

After  the  plaintiffs  rested  on  the 
trial  of  an  action  to  set  aside  certain 
deeds  as  fraudulent,  defendants 
moved  to  dismiss  the  complaint 
on  the  ground  of  failure  to  prove 
facts  constituting  a  cause  of 
action.  The  court  denied  the 
motion,  stating,  however,  that  as 
the  CAse  stood,  it  would  not  feel 
justified  in  finding  that  the  con- 
veyance was  with  intent  to  de- 
fraud creditors.  No  evidence  was 
offered     by     defendants.      Both 

garties  submitted  proposed  ^nd- 
igs  and  the  court  dismissed  the 
complaint,  stating  the  dismissal 
to  be  on  the  merits.  Jldd,,  that 
the  case  must  be  deemed  to  have 
been  submitted  in  such  a  way  as 
to  permit  the  court  to  weigh  the 
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evidence  and  determine  the  facts, 
and  so  to  dismiss  upon  the  merits. 
Neuberger  v.  Keim,  85 

2.  Plaintiff  entered  into  a  contract 
with  defendants  to  furnish  to 
them  during  the  year  1888,  1,200 1 
tons  of  strawboard  on  "ninety' 
dajrs  acceptance  from  date  of  in- 
voice." Plaintiff  made  deliveries 
under  the  contract,  for  which  it 
received  defendants'  notes,  pay- 
able in  ninety  days,  in  lieu  of  ac- 
ceptances. Defendants  failed  to 
pay  some  of  the  notes  at  maturity 
and  neglected  to  give  other  notes 
or  acceptances  for  strawboard  de- 
livered. Upon  the  trial  of  an 
action  to  recover  for  deliveries 
made,  plaintiff  rested  without 
offering  to  surrender  the  notes  re- 
ceived by  it.  Defendants  moved 
to  dismiss  the  complaint  "  because 
of  a  variance  between  the  allega- 
tions of  the  complaint  and  the 
plaintiff*s  proofs,"  which  motion 
was  denied.  Hetd^  that  the  ground 
assigned  did  not  present  the  point 
as  to  the  omission .  to  surrender 
the  notes  and  was  too  general  to 
be  available  here.  Kohomo  8.  B. 
Co,  V.  Jnman.  92 

8.  Before  the  case  was  closed  plain- 
tiff surrendered  the  notes.  Held, 
that  if  error  was  committed  in  re- 
fusing to  nonsuit,  the  defect  hav- 
ing been  subsequent  I  v  supplied, 
it  was  not  a  ground  for  reversal. 

Id. 

4.  In  an  action  to  reform  a  contract, 
or  where  in  an  action  upon  the 
contract  defendant  asks  to  have  it 
reformed  upon  the  ground  that 
owing  to  a  mistake  it  fails  to  ex- 
press the  agreement  between  the 
parties,  while  the  burden  is  on  the 
party  alleging  the  mistake  of 
clearly  establishing  it  by  satis- 
factory proofs,  this  does  not  re- 
quire the  enforcement  of  the  rule 
governing  the  trial  of  criminal 
actions;  t.  e.,  that  the  case  must 
be  established  beyond  a  reasonable 
doubt.     Southard  v.  Curley.      148 

6.  Accordingly  lield,  when  in  an  ac- 
tion on  a  contract  the  answer  set 
up  a  mistake  and  asked  for  a  refor- 
m^ition  of  the  contract,  a  refusal 
of  the  court  to  charge  "that  the 
burden  of  proof  is  on  the  defend- 


ant to  satisfy  the  jury  beyond  a 
reasonable  doubt  tliat  there  was  a 
mutual  mistake  in  this  case,"  was 
not  error.  Id, 

6.  Defendant,  while  engaged  under 
contract  with  the  United  States 
government,  in  the  work  of  re- 
moving rock,  which  was  an  ob- 
struction to  navigation  in  New 
York  harbor,  in  blasting,  injured 
plaintiff's  house;  this  was  8,000 
feet  distant  from  the  place  of  the 
explosions,  and  the  injuries  were 
caused  not  by  the  casting  of  any 
material  upon  the  premises,  but 
simply  by  the  vibration  of  the 
earth  or  air  or  both.  In  an  action 
to  recover  damages,  Jield,  that  in 
the  absence  of  any  proof  of  negli- 
gence in  the  manner  of  doing  the 
work,  defendant  was  not  liable; 
and  that  a  charge  to  the  jury  that 
if  the  explosions  injured  plaintiff*s 
house,  defendant  was  liable  with- 
out regard  to  the  question  of  neg- 
ligence, was  error.  Benner  v. 
Atlantic  D.  Co.  156 

7.  Defendant,  while  proceeding  to 
give  evidence  showing  that  the 
contract  was  authorized  by  the 
federal  government, .  was  inter- 
rupted by  the  court  with  the  sug- 
gestion that  the  authority  couul 
not  be  disputed  and,  thereupon, 
he  desisted  from  giving  further 
evidence.  HM,  that  plaintiff 
could  not  present  the  question  as 
to  such  authorization  upon  appeal. 

Id. 

8.  To  make  available  an  exception 
to  the  admission  of  evidence  of 
the  opinion  of  a  witness  as  to  the 
amount  of  damages  to  an  abutting 
owner,  caused  by  the  construction 
and  maintenance  of  an  elevated 
railroad  through  a  city  street,  the 
objection  miist  be  specifically 
taken  that  the  question  calls  for  a 
fact  not  provable  by  opinion. 
Carter  v.  N.  Y.  El.  R.  M.  Co.    168 

9.  Accordingly  held,  that  an  objec- 
tion to  a  question  calling  for  an 
opinion  as  to  the  difference  in 
value  of  the  property  with  or 
without  the  road,  that  the  evi- 
dence called  for  is  "immaterial, 
incompetent  and  hypothetical,  and 
that  the  difference  in  value  was 
not  the  measure  of  damages"  was 
insufficient.  Id, 
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10.  Where  a  complaint  in  an  equity 
action  contains  a  prayer  for  gen- 
eral relief  and  an  answer  is  inter- 
posed, plaintiffs  are  entitled  to  any 
relief  warranted  by  the  facts 
proved,  consistent  with  those  al- 
leged and  not  hostile  to  the  plead- 
er's theory  of  action,  although  not 
precisely  conforming  thereto. 
Eogers  v.  N.  Y.  <&  Texas  Land  Co. 

197 

11.  The  complaint  herein  set  forth 
two  causes  of  action,  one,  to  rescind 
a  purchase  of  stock  and  recover 
back  the  purchase- price  upon  the 
ground  that  defendant,  who  was 
employed  as  agent  to  purchase 
stock  for  plaintiff,  sold  to  him  his 
own  stock,  retaining  the  purchase- 
price;  the  other,  to  recover  dam- 
ages for  false  representations 
inducing  the  purchase.  Upon  the 
trial  evidence  was  given  m  sup- 
port of  both  causes  of  action.  The 
court  submitted  to  the  jury  the 
question  of  false  representations, 
which  was  found  in  favor  of  de- 
fendant, but  refused  to  submit  to 
it  the  first  cause  of  action.  HM^ 
error;  that  while  the  two  claims 
were  inconsistent  and  plaintiff  was 
not  entitled  to  recover  upon  both, 
he  was  entitled,  and  the  court 
should  have  requested  him  to 
elect  upon  which  he  would  pro- 
ceed, and  should  not  have  elected 
for  him.    Mayo  v.  KyuyioUon.    250 

12.  In  an  action  to  recover  damages 
for  personal  injuries  received 
through  the  alleged  negligence  of 
defendant,  the  following  tacts  ap- 
peared: Plaintiff,  while  driving 
along  Sixth  avenue  in  the  city  of 
New  York,  under  defendant's 
elevated  railroad  structure,  was 
struck  by  a  portion  of  a  broken 
bolt,  to  which  an  iron  plate  was 
attached,  which  fell  from  defend- 
ant's structure  and  caused  the  in- 
juries compiained  of.  Plaintiff 
proved  that  the  bolt  in  question 
passed  through  the  guard  rail  and 
stringer,  and  the  iron  plate  had 
been  held  in  place  by  a  nut,  and 
that  the  bolt  broke  about  two 
inches  from  the  nut.  Defendant 
then  proved  that  its  road  had  been 
properly  constructed,  and  called 
one  R.,  who  testified  that  he  was 
defendant's  track  walker  and  in- 
spector at  the  point  in  questiop; 


that  his  duty  was  to  move  care> 
fully  over  the  track  durinf  th6 
dav  and  carefully  examine  all  the 
bolts  and  fastening  and  keep 
them  tight;  that  dunng  the  month 
in  which  the  accident  occurred  he 
followed  out  these  instructions  to 
the  best  of  his  ability.  Plaintiff's 
counsel  asked  to  have  defendant's 
negligence  submitted  to  the  jury 
on  the  ground  that  the  fact 
that  the  bolt  fell  was  pre- 
sumptive evidence  that  defendant 
was  negligent:  This  request  was 
denied  and  a  verdict  was  directed 
for  defendant.  HM^  error;  that 
the  fact  that  the  bolt  was  broken 
and  part  of  it  fell  was  sufiScient 
to  raise  a  presumption  that  in  that 
particular  defendant's  structure 
was  out  of  repair  and  dangerous; 
and  that  the  evidence  of  K.  was 
not  suflicient  to  remove  such  pre- 
sumption. VoUema/r  v.  MarihcMan 
B,  Go.  418 

13.  Also  hddy  that  even  if  R.'s  testi- 
mony had  been  sufficient  to  over- 
throw the  presumption,  he  was  an 
interested  person,  who  might  be 
actuated  by  a  motive  to  shield 
himself  from  blame,  and  so  his 
credibility  was  involved,  and  this 
was  a  question  for  the  jury.     Id, 

14.  It  was  claimed  that  plaintiff 
should  have  produced  upon  the 
trial  the  piece  of  iron  which  hit 
him,  and  which  he  claimed  was 
lost.  Hdd^  untenable.  Id, 

16.  Upon  the  trial  of  an  action  for 
libel,  in  which  the  answer  con- 
tained a  general  denial,  plaintiff 
gave  evidence  tending  to  prove 
publication  by  defen<&nt,  whose 
counsel,  at  the  close  of  plaintiff's 
evidence,  "moved  to  dismiss  the 
complaint  upon  the  whole  proof," 
which  was  denied  and  an  excep- 
tion taken.  Hdd,  that  the  excep- 
tion presented  no  specific  question 
for  review;  that  to  present  the 
question  that  the  evidence  was  in- 
sufficient to  show  that  defendant 
was  the  publisher,  it  should  have 
been  more  specifically  stated. 
Marx  V.  Pre%9  PubUMng  Go.    561 

16.  Defendant  also  pleaded  a  justi- 
fication; its  counsel  requested  the 
court  to  charge  that  there  was  no 
evidence  in  the  case  that  defendant 
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was  influenced  by  actiial  malice  in 
the  publication.  This  the  court 
charged  with  this  qualification, 
"other  than  the  justification  of 
the  article  and  its  contents. "  Baid 
counsel  also  requested  a  charge 
that  there  was  no  evidence  of 
actual  malice.  The  court  so 
charged,  adding,  "other  than  the 
pubhcation  of  the  article,"  and 
also  charged,  as  requested,  that 
the  jury  would  not  be  justified  in 
awaiding  exemplary  damages, 
'adding,  "unless  the  article  was 
false  and  malicious,  and  published 
with  intent  to  injure  plaintiff." 
Hdd,  no  error;  that  while  the  jury 
might  not  infer  malice  from  the 
pleading  in  good  faith  and  an 
honest  endeavor  to  establish  a 
justification,  the  question  of  good 
laith  was  for  the  pury,  and  the 
court  was  justified  m  refusing  to 
hold,  as  matter  of  law,  that  the 
answer  could  not  be  considered  to 
enhance  damages.  Id, 

Where  a  party  reads  in  evi- 
dence part  of  a  letter  written  by  the 
opposite  party,  the  latter  is  entiUed  to 
read  the  other  part. 

See  Fleischman  v.  Toplitz.         8^19 


TRUSTS  AND  TRUSTEES. 

1.  The  stockholders  and  members  of 
certain  corporations  and  partner- 
ships engaged  in  a  similar  busi- 
ness, by  agreement  in  writing, 
created  a  trust,  the  object  of  which 
was  to  authorize  the  trustees  to 
control  and  mnnage  the  business 
of  the  parties.  I^he  trustees  issued 
to  the  pnrties  trust  certificates 
transferable  on  their  books.  By 
the  terms  of  the  agreement  the 
parties  thereto,  and  transf eree^  of 
the  certificates,  were  the  benefi- 
ciaries under  the  trust.  By  the 
terms  of  the  certificates  they  were 
transferable  only  on  the  books  of 
the  trustees  on  surrendering  the 
certificates,  and  it  was  provided 
that  the  holder  of  a  certificate 
should  be  subject  to  all  terms  of 
the  agreement  or  the  by-laws 
adopt^  in  pursuance  thereof,  as 
fully  as  if  he  had  signed  the  same. 
Upon  the  back  of  each  was  a 
blank  form  for  a  transfer  thereof 
by  the  terms  of  which  the  trans- 
feree was  appointed  attorney  with 


authority  to  make  the  necessary 
transfer  upon  the  books.  These 
certificates  were  dealt  in,  in  the 
open  market  in  the  city  of  New 
York.  Plaintiff  purchased  in 
said  market  one  of  said  cer- 
tificates which  was  delivered 
to  him  with  the  transfer  on  the 
back  made  out  to  him  by  the  per- 
son to  whom  it  had  been  issued. 
Plaintiff  presented  the  certificate 
to  the  trustees,  with  a  demand 
that  a  transfer  be  made  on  the 
books  and  a  new  certificate  issued 
to  him,  he  offering  upon  receipt 
thereof  to  surrender  the  old  certifi- 
cate. The  transfer  was  refused. 
Held,  that  an  action  to  compel 
such  transfer  was  maintainable; 
that  while  to  give  plaintiff  the 
character  of  transferee  for  the  pur- 
poses of  recognition  by  the  trust  a 
transfer  on  its  books  was  necessary, 
this  was  for  the  benefit  and  pro- 
tection of  the  trust,  and  as  by  the 
agreement  and  the  form  of  the 
certificate  the  quality  of  transfer- 
ability was  given  to  it  this  im- 
ported the  right  to  make  the  trans- 
fer effectual  by  transfer  on  the 
books.     Bice  v.  Rockefeller.        174 

2.  The  complaint  set  forth  the  na- 
ture, effect  and  purpose  of  the 
agreement  and  the  transferability 
of  the  certificates.  These  aver- 
ments were  admitted  by  the  an- 
swer. The  agreement  and  by- 
laws were  not  put  in  evidence. 
Held,  it  was  not  to  be  presumed 
that  there  was  anything  in  the 
agreement  qualifying  the  apparent 
right  of  plaintiff  c^ectually  to 
become  a  transferee.  Id. 

8.  The  answer  alleged  and  the  trial 
court  found  that  plaintiff  was  a 
competitor  and  rival  of  the  parties 
to  the  agreement  and  had  been 
engaged  in  transactions  and  pro- 
ce^ings  hostile  to  them  and  to  the 
trust.  Held,  that  this  did  not 
justify  the  refusal  to  execute  the 
transfer  to  him;  also  that  in  the 
absence  of  evidence  that  the  relief 
sought  might  result  unjustly  or 
to  the  prejudice  of  the  legal 
rights  of  the  one  in  whose  beheilf 
the  granting  of  it  was  opposed, 
plaintiffs  motive  in  making  the 
purchase  was  not  legitimately  a 
subject  for  consideration.  Id, 
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4.  Where  land  of  great  value  is  con- 
veyed for  no  substantial  consid- 
eration and  yet  with  no  intention  | 
of  making  a  gift,  the  probabilities 
favor  the  existence  of   reserved  > 
rights  in  the  nature    of  a  trust,  j 
and  sUghc  evidence  as  to  such  an 
intent    of    the  parties  will  estab- 
lish one.    Rogers  v.  J^.  T,  d  Texas 
Land  Co.  197 

» 

5.  A  railroad  corporation  which  had 
outstanding  about  17,000,000  of 
second  mortgage  bonds,  trans- 
ferred to  trustees  for  the  bond- 
holders lands,  the  value  of  which 
was  about  the  amount  of  the 
bonds;  the  transfer  was  accepted 
by  the  bondholders  in  full  satis- 
faction of  said  bonds.  A  com- 
mittee was  appointed  by  the  bond- 
holders to  devise  a  plan  for  man- 
aging and  disposing  of  the  lands  so 
as  Ultimately  to  secure  to  the 
owners  the  par  value  of  the  bonds; 
said  committee  recommended  the 
organization  of  a  corporation  with 
a  capital  of  $1,500,000,  ten  per 
cent  to  be  paid  in  cash  and  the  re- 
mainder by  conveyance  to  the 
company  of  lands  to  that  amount, 
the  corporation  to  take  title  to  all , 
the  lands,  to  issue  scrip  to  the 
amount  of  $6,000,000  to  its  stock- , 
holders  pro  rata,  entitling  them  to 
land  corresponding  to  the  differ- 
ence between  the  capital  and  the 

Erobable  ultimate  value  of  the 
inds,  which  was  stated  to  be  the 
amount  of  the  bonds  and  ma- 
tured coupons,  the  scrip  to  be  re- 
ceived in  payment  of  seventy-five 
percent  of  the  price  of  lands  when 
sold,  with  an  option  to  the  com- 
pany to  retire  the  scrip  by  the 
payment  of  its  par  value," or  to 
purchase  it,  "out  of  the  company's  , 
surplus  funds."  The  bondholders 
adopted  the  report,  authorized 
the  formation  of  the  proposed 
company,  directed  the  trustees  to 
convey  the  lands  to  it  and  re- 
quested it  to  issue  the  scrip  as 
proposed,  all  of  which  was  done. 
The  scrip  was  issued  in  the  form 
of  certificates  of  ownership,  trans- 
ferable by  assignment  or  delivery. 
Each  certificate  contained  the 
statement  that  it  w^ould  be  re- 
ceived by  the  company  in  pay- 
ment for  seventy-five  per  centum 
of  the  price  of  the  company's 
land  at  regular  selling  rates,  and 


6, 


that  it  was  redeemable  at  the 
option  of  the  company  at  its  par 
value  in  cash.  The  company  so 
organized  sold  lands  and  received 
on  some  of  the  sales  land  scrip  in 
part  payment,  and  also  purchased 
scrip,  all  of  which  was  canceled; 
i)  thereafter  purchased  about 
11,100,000  of  scrip,  which  was 
paid  for  eventually  out  of  the 
proceeds  of  land  sales  and  rents; 
this  instead  of  being  canceled 
was  distributed  as  a  dividend  to 
the  stockholders.  The  company 
subsequently  sold  a  large  quantity 
of  the  land  to  P.,  who  had  been 
one  its  directors  but  who  resigned 
three  days  before  the  transaction, 
for  $544,006.98  in  cash,  and 
$1,631,900  in  scrip,  of  which 
$826,800  was  reissued  scrip.  Of 
the  cash  payment  the  company 
distributed  $450,000  as  a  divi- 
dend to  its  stockholders;  said  sale 
was  made  in  good  faith  and  was 
ratified  by  a  majority  of  the  stock- 
holders. In  an  action  against  the 
company,  its  directors  and  P., 
brought  by  holders  of  outstanding 
scrip  to  recover  of  the  individual 
defendants  in  the  name  of  the 
company  the  amount  of  the  re- 
issued scrip,  and  to  compel  the 
application  thereof  to  the  retire- 
ment of  outstanding  scrip,  held, 
that  the  company,  to  the  extent  of 
three-fourths  of  the  lands  and 
their  proceeds,  held  the  same  as 
trustees  for  the  scripholders,  to 
sell  for  their  benefit  until  they 
were  paid  the  face  value  of  their 
scrip;  that  the  scrip  dividend  was 
a  breach  of  trust,  as  was  the  cash 
dividend  to  tl^  extent  of  three- 
fourths  thereof;  that  the  rights  of 
the  scripholders  were  not  umited 
to  the  terms  of  the  certificate8,but 
t|iat  in  connection  with  them,  were 
to  be  read  the  directions  given  to 
the  committee,  its  report.,  the  reso- 
lutions adopted  and  the  separate 
conveyances  of  the  land;  and  that 
all  of  the  provisions  relating  to 
that  part  of  the  land  convey^  to 
the  company  for  the  scrip  became, 
upon  its  acceptance  of  the  convey- 
ance its  own  obligations,  which  it 
could  not  lawfully  evade  or 
violate.  Id. 

Under  the  provision  of  the  act  of 
1875,  providing  for  the  organiza- 
tion   of    business    corporations, 
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which  makes  the  directors  of  a 
cori)oration  organized  under  the 
act  liable  to  creditors,  because  of 
a  failure  to  file  an  annual  report 
(§  18,  chap.  611,  Laws  of  1876),  it 
is  essential  to  the  liability  of  one 
sought  to  be  charged  that  his  oc- 
cupancy of  the  relation  of  di- 
rector, the  default  and  the  debt  of 
the  corporation  have  existence  at 
the  same  time.     OM  v.   Clyne. 

262 

7.  In  an  action  against  the  directors 
of  such  a  cOTporation  for  a  failure 
to  file  a  report  for  the  year  1885, 
it  appeared  that  the  period  of  the 
corporate  life,  as  stated  in  its  cer- 
tificate, expired  in  June  of  that 
year;  that  the  indebtedness  sought 
to  be  recovered  was  upon  an  ex- 
ecutory contract,  by  the  terms  of 
which  the  liability  of  the  corpora- 
tion was  dependent  upon  perform- 
ance, by  plaintiff,  and  that  the 
contract  was  not  performed  so  as 
to  entitle  plaintiff  to  the  install- 
ments unpaid  until  after  the  dis- 
solution of  the  corporation.  Heldy 
that  defendants  were  not  liable; 
that  the  provision  of  the  act  (§  88) 
declaring  that  the  dissolution  of  a 
corporation  created  under  it  shall 
not  take  away  or  impair  any 
remedy  given  against  it,  its  stock- 
holders or  officers,  for  any  liability 
incurred  previous  to  its  dissolu- 
tion, did  not  apply,  as  the  indebt- 
edness in  question  had  not  then 
been  incurred.  Id. 

8.  A  report  was  made  and  filed  in 
January,  1886.  Held,  that  no  pre- 
sumption arose  from  this  fact  as 
matter  of  law;  that  the  term  of 

•  the  existence  of  the  corporation 
had  been  extended  as  authorized 
by  the  act  (§  29).  Id. 

9.  A  business  corporation  cannot 
sell  all  of  its  property  to  a  foreign 
corporation,  organized  through  its 
procurement  with  a  majority  of 
non-resident  trustees,  for  the  pur- 
pose of  taking  its  place  ana  its 
assets  and  carrying  on  its  busi- 
ness, as  this  is  a  practical  dissolu- 
tion of  the  corporation,  and  while 
the  stockholders  who  assented  to 
such  an  unlawful  disposition  of 
the  corporate  property  may  be  es- 
topped thereby,  those  not  assent- 
ing are  not  bound,  and  the  state 
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may  demand  that  those  of  the 
officers  of  the  corporation  who  did 
the  wrong  shall  make  restitution. 
(Brown  and  Landok,  JJ.,  dis- 
senting.)   People  V.  BaUard.     269 

10.  The  fact  that  the  trustees  in 
making  the  transfer  acted  in  ffood 
faith  does  not  validate  it,  and  the 
fact  that  there  may  be  difficulty 
in  the  final  adjustment  of  rights 
because  some  of  the  stockholders 
assented,  constitutes  no  defense  to 
the  action.  Id. 

11.  It  seems  the  liabilitv  of  the  trus- 
tees to  account  may  oe  limited  to 
those  stockholders  who  have  not 
assented  to  the  transfer.  Id. 

12.  A.  conveyed  to  defendant  certain 
lands  by  deed  absolute  in  terms. 
A.  died  leaving  a  widow  and  two 
minor  children;  after  his  death 
defendant  executed  a  declaration 
of  trust,  stating  that  the  convey- 
ance was  made  to  him  in  trust  to 
sell  the  lands  and  collect  the  rents, 
etc.,  for  the  benefit  of  the  widow 
and  children  of  the  grantor,  the 
widow  to  receive  one-third  the  net 
income  and  proceeds  of  sale  during 
life,  the  remaining  two-thirds  to 
be  used  for  the  support  and  edu- 
cation of  the  children  during 
minority,  or  for  the  use  of  the 
survivor  in  case  of  the  death  of 
either  without  issue  before  his 
majority,  the  trust  to  terminate 
when  the  yoimger  of  the  children 
or  4he  survivor  became  of  age; 
the  property  unsold  then  to  be 
conveycii  to  the  children  as  joint 
tenants,  subject  to  the  widow's 
dower  right,  and  the  proceeds  of 
sales  and  unexpended  income  to 
be  equally  divided  between  them 
after  first  paying  to  the  widow 
the  value  of  her  interest.  In  case 
of  the  death  of  both  children 
without  issue  before  the  age  of 
maturity,  the  property  and  trust 
fund  then  to  be  conveyed  and  paid 
over  to  her.  The  widow  died,  and 
thereafter  both  of  the  children 
died  during  minority,  both  on  the 
same  day,  but  one  surviving  the 
other.  The  immediate  relatives 
left  were  defendant,  brother  of  A., 
and  plaintiff,  brother  of  his  widow. 
In  an  action  "to  determine  their 
rights  in  the  trust  property,  hM, 
that  the  deed  and  the  declaration 
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of  trust  were  to  be  considered  as 
one  instrument;  that,  under  it, 
the  children  took  a  vested  future 
estate,  defeasible  by  death,  during 
minority;  that  the  limitation  over 
to  the  widow  created  in  her  an 
estate  in  expectancy,  limited  upon 
the  contingencies  of  the  death  of 
both  children  in  infancy,  and  de- 
feasible by  her  death  before  that 
of  her  children;  that,  therefore,  it 
was  defested  by  such  death,  and 
assuming  that  theTCTixH»  the 
estate  of  the  children  became  in- 
defeasible, one-half  descended  first 
to  the  survivor,  and  from  and 
through  him  the  whole  of  it  to 
the  parties  to  this  action  in  the 
proportion  of  three-fourths  to  the 
defendant  and  one- fourth  to  plain- 
tiff.    KnoioUon  v.  Atkins.         318 

13.  Where  in  a  deed  the  word 
**  trustee  "  is  added  to  the  name  of 
the  grantee,  but  there  is  no  declara- 
tion of  trust,  and  the  conveyance 
is  not  to  him  as  trustee,  said  word, 
in  the  absence  of  evidence  other 
than  the  deed  may  be  regarded  as 
merely  deseriptio  p&rsotKB.  G.  L. 
dt  P.  J,  B.  B.  Co.  V.  N.  r.  &  O. 
L.  R.  R.  Co.  485 

14.  Where  it  appears  that  the  grantee 
was  a  trustee,  but  the  conveyance 
is  to  him  and  "  to  his  successors 
and  assigns"  absolutely  with  no 
limitation  upon  his  power  to  con- 
vey and  no  disclosure  of  the  ob- 

iect  of  the  trust  a  grantee  from 
im  takes  a  good  title.  •   Id. 


UNITED  STATES. 

1.  The  power  to  improve  rivers  and 
arms  of  the  sea  forming  the  high- 
ways of  commerce  is  vested  in 
the  United  States  government, 
and  where  congress  by  statute  pro- 
vides for  the  exercise  of  such 
power  in  a  manner  sufficient  and 
complete  according  to  that  gov- 
ernment's judicial  test,  it  is  com- 
plete under  that  of  this  state. 
Benner  v.  Atlantic  D.  Co.         166 

2.  Where  a  contractor  doing,  in  ap- 
propriate and  proper  manner,  pub- 
lic work  required  by  a  contract 
with  said  government,  which  it  is 
authorized  to  make,  and  exercis- 
ing due^care  in  the  prosecution 


thereof,  injures  private  property, 
he  is  not  liable  therefor.  Id, 


USAGE. 


See  CnsTOif. 


VENDOR  AND  PURCHASER. 

See  Sales. 


WAIVER. 

1.  An  award  made  by  arbitrators 
without  having  taken  the  oath 
prescribed  by  the  I  Code  (§  2969) 
before  the  hearing  of  any  testi- 
mony, unless  this  was  waived  by 
the  parties,  is  invalid.  FUmnery 
V.  Sahagian.  85 

2.  B  seems fih&t  to  establish  a  waiver 
of  such  oath  the  written  consent 
of  the  parties  to  the  submission, 
or  their  attorneys,  is  requisite.    Id. 


WARRANTY. 

1.  Defendant's  general  agent  issued 
a  policy  of  fire  insurance  which, 
contained  provisions  to  the  effect 
that  it  should  become  void  if  the 
premises  insured  became  vacant 
without  the  written  consent  of  the 
company  indorsed  thereon,  and 
that  no  part  of  the  policy  could  be 
waived  except  in  writing,  signed 
by  defendant's  secretary.  The 
premises  insured  having  become 
vacant,  the  insured  informed  said 
agent  of  the  fact  and  asked  how 
it  would  be  in  case  the  buildings 
insured  were  burned,  and  was  in- 
formed it  would  be  all  right.  The 
buildings  were  thereafter  burned. 
In  an  action  upon  the  policy,  fields 
that  the  stipulation  as  to  the  occu- 
pancy was  an  express  warranty, 
and,  not  having  been  performed 
or  waived,  the  policy  was  void. 
aSrien  v.  PreseoU  Ins.  Co.        28 

2.  In  an  action  against  a  manufac- 
turer for  a  breach  of  warranty 
upon  a  sale  of  goods,  which  he 
knew  at  the  time  of  the  sale  were 
intended  to  be  used  for  a  particu- 
lar purpose,  the  measure  of  dam- 
ages is  not  limited  to  the  differ- 
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ence  in  value  of  the  goods  as 
warranted,  and  as  they  proved  to 
be,  as  in  cases  where  hke  articles 
are  sold  as  merchandise  for  gen- 
eral purposes;  but  profits  lost 
and  expenses  incurred,  because  of 
the  breach,  may  be  recovered. 
Swain  v.  Schieffmn,  471 


WHARVES. 

Those  in  control  of  a  public  pier  are 
bound  to  exercise  the  same  care 
for  the  safety  of  the  public  and 
all  having  occasion  to  use  the  pier 
as  is  required  of  those  in  control 
of  public  streets.  Oeeanio  8.  N. 
Oo.  y.  Chmpania  21  E,  461 


WILLS. 

1.  The  will  of  D.  gave  to  M.,  his 
adopted  daughter,  certain  real 
estate  for  life,  in  case  of  her  death 
"without  leaving  lawful  issue,' 
the  testator  gave  to  her  power  to 
devise  or  appoint  by  will  the  said 
real  estate  ' '  to  all  or  any  or  either  " 
of  his  three  sisters  named,  "  or  to 
all  or  any  or  either  of  the  lawful 
issue"  of  said  sisters  "in  such 
shares  and  proportion  as  she  may 
think  proper. "  In  default  of  such 
devise  or  appointment,  the  testator 
devised  said  real  estate  to  his  said 
risters  in  eqxial  proportion  on  the 
death  of  M.;  in  case  either  of 
them  died  before  M.,  "leaving 
lawful  issue,"  the  will  provided 
that  said  issue  should  "take  the 
share  or  part  thereof  which  the 
parents  of  such  issue  would  have 
taken  if  she  had  survived."  The 
will  contained  a  number  of  other 
devises,  each  to  a  beneficiary  for 
life  with  remainder  over  to  their 
lawful  issue,"  to  be  divided 
equally  between  them,  if  of  equal 
degree  of  consanguinity,  if  not, 
the  issue  to  take  the  share  the 
parent  would  have  been  entitled 
to  if  living.  All  of  the  sisters 
died  during  the  lifetime  of  M.,  two 
of  them  leaving  children  and 
grandchildren.  M.  died  without 
usue,  leaving  a  will  appointing  a 
portion  of  the  said  real  estate  to 


four  of  the  said  grandchildren, 
'  whose  parents  were  then  living, 
and  the  balance  to  children  of  the 
deceased  sistefs.  In  an  action  to 
determine  the  validity  of  the  ap- 
pointment to  the  grandchildren 
and  to  obtain  a  construction  of  the 
will  of  D.,  held  (Follett,  Ch.  J., 
Haiqht  and  Bbown,  JJ.,  dissent- 
ing), that  the  words  "lawful 
issue"  in  the  provision  creating 
the  power  were  not  limited  to  the 
children  of  said  sisters,  but  in- 
cluded the  grandchildren;  that 
conceding  the  same  words  as  used 
in  the  devise  over  in  case  of  a 
failure  to  appoint,  embraced  the 
children  only,  this  did  not  control 
their  interpretation  as  used  in  the 
grant  of  the  power,  and  there  was 
nothing  in  the  context  to  restrict 
or  qualify  them  as  so  used;  and 
'  that,  therefore,  the  appointment 
was  valid.    Drake  v.  Drake.    220 

2.  The  will  of  H.,  by  its  terms,  gave 
his  residuary  estate  to  his  children, 
their  heirs  and  assigns,  to  be 
divided  equally  between  them, 
subject,  in  regard  to  the  portions 
of  his  daughters,  to  certain  trusts 
thereinafter  declared.  Following 
this  were  provisions  giving  the 
portions  of  his  estate  designed  for 
his  daughters  to  his  executors,  as 
trustees,  in  trust,  to  invest  the 
same  as  directed,  and  to  pay  over 
the  interest  and  income  to  said 
daughters  respecti velv  during  life. 
Upon  the  decease  of  a  daughter 
the  executors  were  directed  to  pay 
over  and  distribute  the  principal  of 
her  share  to  her  issue.  In  an 
action  for  a  construction  of  the 
will  to  determine  as  to  the  disposi- 
tion of  the  portion  of  a  daughter 
dying  without  issue,  held,  that 
while  the  language  of  the  earlier 
provision  of  the  residuary  clause 
standing  alone,  would  have  given 
an  absolute  estate  to  the  daughters, 
the  whole  read  together  gave 
simply  a  life  estate  to  each 
daughter,  and  the  portion  of  one 
dying  vdthout  issue  was  not  dis- 
posed of,  but  would  go  to  the  heirs 
at  law  and  next  oi  kin  of  the 
testator.    Bifwland  y.  Olendenin. 
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